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QUESTIONS PRESENTED 

 

1. Does intentionally causing bodily harm, as required for 

conviction of third-degree assault under Ames Rev. Stat. § 603-42(1), 

necessitate the use of physical force and thereby qualify as an 

aggravated felony under the Immigration and Nationality Act? 

 

2.  Does the government retain its authority to detain, without a 

bond hearing, an alien convicted of an aggravated felony if it does not 

apprehend the alien at the precise moment she is released from 

criminal custody? 
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OPINIONS BELOW 

The unreported order and opinion of the U.S. District Court for 

the District of Ames is reproduced at page 2 of the Joint Appendix. The 

unreported decision of the Board of Immigration Appeals is reproduced 

at page 15 of the Joint Appendix. The transcript of the unreported oral 

decision of the Immigration Judge is reproduced at page 13 of the Joint 

Appendix. 

JURISDICTION 

 The U.S. District Court for the District of Ames entered its 

judgment on January 12, 2015. Appellee gave timely notice of appeal 

on January 14, 2016. The district court’s jurisdiction was based on 28 

U.S.C. § 2241 (2012). The jurisdiction of this Court is invoked under 28 

U.S.C. § 1291 (2012).  

CONSTITUTIONAL, STATUTORY, AND REGULATORY 
PROVISIONS INVOLVED 

 This case involves 8 U.S.C. §§ 1101(a)(43)(F) and 1226(c); 18 

U.S.C. § 16; and Ames Revised Statute § 603-42. These and other 

relevant constitutional, statutory, and regulatory provisions are 

reproduced in pertinent part in the Appendix to this brief. 
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STATEMENT OF THE CASE 

The petitioner-appellee, Jacqueline Peralta, is a lawful 

permanent resident in the State of Ames who was convicted of two 

crimes during her first five years in the United States. J.A. 2. Appellee, 

a 22-year-old citizen of El Salvador, immigrated to the United States in 

2008. J.A. 2, 13. The second of Appellee’s convictions, for intentional 

third-degree assault, gave rise to the events at issue in this litigation. 

See J.A. 2. 

The Appellee committed the assault after she loaned money to 

her neighbor, Annie, in 2013. J.A. 28. A few weeks after making the 

loan, Appellee approached Annie about returning the money. J.A. 28. 

Appellee later appeared at Annie’s house to press her demand. J.A. 28. 

After asking Appellee to leave, Annie threatened to call the police. J.A. 

28. But Appellee did not leave — instead, as she later testified, she 

“just snapped.” J.A. 28. Appellee attacked Annie, slapping and kicking 

her until Annie struck her head on the corner of a table. J.A. 28. It was 

not until Annie’s roommate restrained Appellee that Annie was able to 

call the police. J.A. 28. Officers arrested Appellee; Annie was 

hospitalized for days. J.A. 28. 

 On August 27, 2013, Appellee pleaded guilty to intentional 

third-degree assault, Ames Rev. Stat. § 603-42(1), for her attack on 

Annie. J.A. 2. The Ames District Court for the First Judicial District 

emphasized to Appellee that her plea could endanger her immigration 
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status, potentially subjecting her “to deportation.” J.A. 26. Appellee 

responded that she understood and that her attorney had explained 

the consequences to her. J.A. 26. The court sentenced Appellee to the 

maximum penalty: one year in prison. J.A. 2. She was released on 

September 19, 2013. J.A. 3. 

Immigration and Customs Enforcement (“ICE”) detained 

Appellee on December 23, 2015, and charged her with removability 

under 8 U.S.C. § 1227(a)(2)(A)(iii). J.A. 3. She subsequently petitioned 

for a bond hearing, challenging both her placement in the mandatory 

detention category and the government’s authority to detain her 

without a bond hearing. J.A. 13. On December 29, an immigration 

judge rejected her petition, J.A. 14, and the Board of Immigration 

Appeals affirmed the judge’s rejection, J.A. 15. Appellee then 

petitioned the Ames District Court for a writ of habeas corpus, and on 

January 12, 2016, the court granted her petition. J.A. 12. Appellant 

filed a notice of appeal on January 14, 2016. J.A. 30. 
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SUMMARY OF THE ARGUMENT 

 While the United States has long welcomed those eager to call 

this country their own, it has also set a standard for citizenship. The 

American people, through Congress, decided that aliens who commit 

“aggravated felonies,” including “crimes of violence,” breach this 

standard and should be subjected to immigration consequences. 

Appellee is one of these aliens. After kicking and slapping her 

neighbor, Appellee was convicted of intentional third-degree assault in 

violation of Ames Rev. Stat. § 603-42(1). Accordingly, the Attorney 

General mandated her detention and removal as required by federal 

statute. Appellee now asks this Court to rely on a misguided 

interpretation of provisions in the Immigration and Nationality Act 

(INA) to circumvent her inclusion in the mandatory detention category. 

I. Appellee’s conviction qualifies as a crime of violence 

because Ames Rev. Stat. § 603-42(1) has as an element the “use of 

physical force” as stipulated by 18 U.S.C. § 16(a) (2012). The Supreme 

Court has recognized two plausible definitions for the phrase “use of 

physical force”: its common-law meaning of intentional, offensive 

touching, see United States v. Castleman, 134 S. Ct. 1405, 1410 (2014); 

and its ordinary, generic meaning of intentional employment of force 

“capable of causing physical pain or injury,” Johnson v. United States, 

559 U.S. 133, 140 (2010). While the common-law standard is more 
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appropriate in the context of § 16(a), a conviction for Ames intentional 

third-degree assault qualifies as a crime of violence under either 

definition.  

Pursuant to the Supreme Court’s categorical approach, a 

criminal conviction qualifies as a “crime of violence” under § 16(a) if 

the minimum conduct needed to satisfy the elements of the statute of 

conviction necessarily entails the “use of physical force.” See Taylor v. 

United States, 495 U.S. 575, 599–601 (1990). While the text of the 

Ames statute explicitly states that the minimum conduct needed for 

conviction is intentional causation of bodily harm, see Ames Rev. Stat. 

§ 603-42(1), a correct reading of the Supreme Court’s case law 

indicates that the “use of physical force” is an implicit element of the 

statue. In fact, the “analysis is straightforward: . . . the knowing or 

intentional causation of bodily injury necessarily involves the use of 

physical force.” Castleman, 134 S. Ct. at 1414–15. 

The court below reached the opposite conclusion because it 

erroneously relied on outdated precedent from a minority of circuits. 

These circuits impose an additional requirement, not present in 

§ 16(a)’s text, that physical force must be applied directly and solely 

through physical means, as opposed to indirectly, “for example, [by] 

administering poison,” J.A. at 3. This distinction between direct and 

indirect physical force, however, is not supported by the text of § 16(a), 
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its legislative history, or common sense. Therefore, a violation of the 

Ames statute necessarily entails a “use of physical force.” This Court 

should hold Appellee’s conviction to be a “crime of violence” and thus 

an “aggravated felony” that subjects her to mandatory detention and 

removal. 

II. Because Appellee committed an aggravated felony, under 

the Illegal Immigration Reform and Immigrant Responsibility Act of 

1996 (“IIRIRA”) the government must detain her without a bond 

hearing during her removal proceedings. 8 U.S.C. § 1226(c) (2012). The 

government derives this power to detain certain criminal aliens from 

IIRIRA. Id. Section 1226(c) mandates that the Attorney General detain 

aliens who have committed specified aggravated felonies “when the 

alien is released” from criminal custody. Id. The Board of Immigration 

Appeals (“BIA” or “Board”) has interpreted the statute to be duty-

triggering, rendering the exact timing of the detention irrelevant so 

long as it occurs after the alien is released. See Rojas, 23 I. & N. Dec. 

117, 122 (B.I.A. 2001). Thus, the BIA concluded that the United States 

must detain Appellee regardless of any gap between her release from 

criminal custody and her immigration detention. 

  The Chevron doctrine instructs this Court to defer to the BIA’s 

interpretation if § 1226(c) is ambiguous and said interpretation is 

reasonable. Chevron, U.S.A., Inc. v. Nat. Res. Def. Council, Inc., 467 
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U.S. 837, 842 (1984). Section 1226(c) is ambiguous because its text, 

structure, and legislative history fail to clearly explain whether the 

phrase “when . . . released” establishes a duty, as the BIA interprets, 

or a deadline, as Appellee claims. The BIA’s interpretation of the 

statute is reasonable because it properly assessed § 1226’s structure, 

wording, congressional intent, and legislative history before 

determining that “when . . . released” imposes a duty rather than a 

time restriction. 

However, even if this Court were to find that the BIA’s 

interpretation does not merit Chevron deference, it must still hold for 

Appellant. The government’s authority to mandatorily detain — that 

is, detain without a bond hearing — exists regardless of deference to 

the BIA’s interpretation. The Supreme Court, applying the “loss of 

authority” canon of statutory interpretation, has held that the 

government retains a statutory authority as long as the statute does 

not include both (1) a clear deadline for governmental action and (2) an 

explicit sanction or alternate course of action that applies if the 

government breaches this deadline. See Barnhart v. Peabody Coal Co., 

537 U.S. 149, 183 (2003). Section 1226(c) meets neither requirement. 

Therefore, this Court must allow IIRIRA to serve its purpose and 

permit the Government to detain Appellee.  

 



 8 

ARGUMENT 

I. INTENTIONAL THIRD-DEGREE ASSAULT UNDER 
AMES REV. STAT. § 603-42(1) CONSTITUTES A 
“CRIME OF VIOLENCE” AND IS THUS AN 
“AGGRAVATED FELONY” UNDER THE 
IMMIGRATION AND NATIONALITY ACT. 

Amid “increasing rates of criminal activity by aliens,” Congress 

determined that certain crimes are incompatible with American 

citizenship. Demore v. Kim, 538 U.S. 510, 518 (2003). Congress deemed 

these crimes “aggravated felonies” and decided that aliens who commit 

them must face immigration consequences. Id. To effectuate its policy 

decision, Congress mandated the detention, 8 U.S.C. § 1226(c)(1)(B) 

(2012), and removal, id. § 1227(a)(2)(A)(iii), of any alien convicted of an 

aggravated felony. 

The Immigration and Nationality Act (“INA”) lists more than 20 

types of offenses that qualify as aggravated felonies, including a “crime 

of violence (as defined in section 16 of Title 18 . . . ) for which the term 

of imprisonment [is] at least one year.” Id. § 1101(a)(43)(F) (2012). 

Section 16, in pertinent part,1 defines a crime of violence as “an offense 

that has as an element the use, attempted use, or threatened use of 

physical force against the person or property of another.” 18 U.S.C. 

§ 16(a) (2012). 

                                                
1 A conviction for third-degree assault under Ames law is a misdemeanor under both 
state law, see Ames Rev. Stat. § 603-42, and federal law, see 18 U.S.C. § 3559(a)(6)–
(9) (2012). Because 18 U.S.C. § 16(b) applies only to felonies, the Government 
concedes that it is inapplicable here. 
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Appellee was convicted under the Ames intentional third-degree 

assault statute,2 J.A. 13, which requires, at a minimum, that an 

individual “with intent to cause bodily harm to another . . . cause[] 

bodily harm to that person.” Ames Rev. Stat. § 603-42(1). Although the 

facts of Appellee’s conviction align with the INA’s definition of 

“aggravated felony,” since Appellee undoubtedly used physical force 

when she slapped and kicked her neighbor, “the INA asks what offense 

the noncitizen was ‘convicted’ of, not what acts [s]he committed.” 

Moncrieffe v. Holder, 133 S. Ct. 1678, 1685 (2013) (quoting 8 U.S.C. 

§ 1227(a)(2)(A)(iii)). Hence, this Court must apply the “categorical 

approach,” which evaluates whether the minimum conduct required for 

conviction under a statute necessarily entails the use of physical force. 

See Taylor, 495 U.S. at 599–601. If this Court finds that intentionally 

“caus[ing] bodily harm,” Ames Rev. Stat. § 603-42(1), requires the use 

of physical force, then it must rule for the Government because 

Appellee’s conviction qualifies as “a crime of violence,” cf. Castleman, 

134 S. Ct. at 1415 (holding that “use of physical force” was an implicit 

element of a Tennessee statute requiring intentional causation of 

bodily harm). Determining whether an offense qualifies as a crime of 

violence necessitates a legal conclusion, see Johnson, 559 U.S. at 138, 

                                                
2 Appellee conceded that she “was convicted of intentional third-degree assault,” J.A. 
13 (emphasis added), and has not contested that admission since, see J.A. 3–6, 13–16. 
Any argument to the contrary has been forfeited on appeal. See United States v. 
Jones, 132 S. Ct. 945, 954 (2012); see also J.A. 1 (limiting the parties’ briefing to 
Ames Rev. Stat. § 603-42(1)). 
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and legal conclusions are reviewed de novo, see United States v. 

Rodriguez-Ortiz, 999 F. 1, 5 (Ames Cir. 1985). 

The Supreme Court and the majority of circuits construe the 

phrase “use of physical force” broadly, encompassing both traditionally 

violent uses of force, like a slap to the face, and more subtle, indirect 

ones, like sprinkling poison into an unwitting victim’s drink. See 

Castleman, 134 S. Ct. at 1415; United States v. Rice, __F.3d__, 2016 

WL 537589, *2 (8th Cir. 2016). To devise a way to intentionally cause 

bodily harm — in violation of Ames Rev. Stat. § 603-42(1) — that is not 

covered by this sweeping definition of “use of physical force,” one must 

engage in the type of hypothetical, fantastical exercise that the 

Supreme Court has expressly forbidden. See Gonzales v. Duenas-

Alvarez, 549 U.S. 183, 193 (2007) (reproaching reliance on naked “legal 

imagination”). A conviction for intentional third-degree assault under 

Ames Rev. Stat. § 603-42(1) thus necessarily “has as an element the 

use of . . . physical force.” 18 U.S.C. § 16(a). This Court should hold 

that Appellee committed a crime of violence — and consequently an 

aggravated felony — thereby subjecting herself to mandatory detention 

and removal under the INA. 
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A. In the Context of 18 U.S.C. § 16(A), the Phrase 
“Use of Physical Force” Should Carry Its 
Common-Law Meaning, Rather Than Its 
Ordinary Definition. 

 To evaluate whether Ames intentional third-degree assault 

constitutes a crime of violence, a court must start by interpreting the 

“plain text of § 16(a).” Leocal v. Ashcroft, 543 U.S. 1, 8 (2004). A crime 

of violence under § 16(a) requires an offense to have “as an element the 

use, attempted use, or threatened use of physical force against the 

person or property of another.” 18 U.S.C. § 16(a). Supreme Court 

precedent indicates that courts should analyze the terms “use of” and 

“physical force” separately. See Castleman, 134 S. Ct. at 1415 

(discussing the terms independently because “the word ‘use’ [does not] 

somehow alter[] the meaning of ‘force’”). 

1. “Use of” in 18 U.S.C. § 16(A) Signifies, at Most, 
Intentional Conduct.  

 The term “use of” under § 16 denotes the “intentional availment” 

or “employment” of force. Leocal, 543 U.S. at 9; see also Castleman, 134 

S. Ct. at 1415 (“[T]he word ‘use’ conveys the idea that the thing used 

(here, ‘physical force’) has been made the user’s instrument.”). 

Specifically, the term mandates “a higher degree of intent than 

negligent or merely accidental conduct.” Leocal, 543 U.S. at 9. 

Therefore, the verb effectively serves as a mens rea requirement that 
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can be satisfied by any “knowing or intentional application of force.” 

Castleman, 134 S. Ct. at 1415.3 

2. “Offensive Touching” Is the Most Appropriate 
Definition of “Physical Force” in 18 U.S.C. 
§ 16(A). 

Because Congress has incorporated the phrase “physical force” 

into several provisions of the United States Code,4 the Supreme Court 

has recognized that the term’s definition can, and at times should, vary 

depending on its statutory context. See Johnson, 559 U.S. at 130 

(“Ultimately, context determines meaning.”). Nevertheless, the Court 

has acknowledged only two plausible definitions for the phrase: (1) the 

common law’s “specialized,” “legal” meaning, requiring mere “offensive 

touching,” see Castleman, 134 S. Ct. at 1410, and (2) its “ordinary 

meaning,” that is, “force capable of causing physical pain or injury,” 

Johnson, 559 U.S. at 139. Although the Supreme Court has not ruled 

on which definition of “physical force” applies in the particular context 

of 18 U.S.C. § 16(a), canons of statutory interpretation counsel that the 

most appropriate meaning of the term is the common-law definition. 

“It is a settled principle of [statutory] interpretation that, absent 

other indication, ‘Congress intends to incorporate the well-settled 

                                                
3 Although Castleman addressed the meaning of “use of physical force” in the context 
of 18 U.S.C. § 921(a)(33)(A)(ii), this portion of the opinion specifically relied upon 
precedent defining “use of” in the context of § 16(a). 134 S. Ct. at 1415 (citing Leocal, 
543 U.S. at 9). 
4 See, e.g., Armed Career Criminal Act, 18 U.S.C. § 924(e)(2)(B)(i) (2012); Domestic 
Violence Offender Gun Ban, 18 U.S.C. § 922(g)(9) (2012); U.S. Sentencing Guidelines 
Manual § 2L1.2 cmt. n.1(B)(iii) (U.S. Sentencing Comm’n 2015). 
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meaning of common-law terms it uses.’” Castleman, 134 S. Ct. at 1410 

(quoting Sekhar v. United States, 133 S. Ct. 2720, 2724 (2013)). Indeed, 

the Supreme Court adopted the common-law definition of physical 

force — “namely, offensive touching” — in its most recent construction 

of the phrase. Castleman, 134 S. Ct. at 1410 (using the common-law 

interpretation of “physical force” in the context of the Domestic 

Violence Offender Gun Ban, 18 U.S.C. § 922(g)). The only time the 

Court departed from this definition, in Johnson, it had substantial 

justifications for doing so. See 559 U.S. at 143. The Johnson majority 

concluded that “physical force” suggested a degree of force beyond that 

required by the common-law standard because the term defined 

“violent felony” in the Armed Career Criminal Act (“ACCA”), 18 U.S.C. 

§ 924(e)(2)(B). See Johnson, 559 U.S. at 143. The Court found it 

“unlikely” that Congress intended to incorporate the common-law 

meaning, which was derived from the misdemeanor crime of battery, to 

describe the ACCA’s “violent felony” category because the statute 

expressly excluded all misdemeanors. Id. at 141–42. The Court thus 

defined physical force as “force capable of causing physical pain or 

injury to another person” (hereinafter “Johnson force”). Id. at 140. 

In contrast, Section 16(a) includes misdemeanors. Whereas the 

ACCA’s “violent felony” designation applies only to “crime[s] 

punishable by imprisonment for a term exceeding one year,” 18 U.S.C. 
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§ 924(e)(2)(B)(i), Section 16(a) includes no sentence-based requirement. 

Instead, like the statute in Castleman, § 16(a) provides little indication 

that Congress intended “physical force” to mean something different 

than its common-law definition. Congress’s manifest intention was to 

give § 16 an expansive ambit — a blank canvas upon which provisions 

that incorporate its definitions can impose tailored limitations, see, 

e.g., 8 U.S.C. § 1101(a)(43)(F) (adding to § 16 the requirement that the 

predicate crime be punishable by at least one year in prison and 

excluding from the section “purely political offenses”); id. § 931(a) 

(requiring that the predicate crime be a felony). Indeed, the statute’s 

legislative history confirms this reading, stating that a use of physical 

force “include[s] a threatened or attempted simple assault or battery 

on another person.” S. Rep. No. 98-225, at 307 (1983). This Court 

should give effect to the statute’s plain language and Congressional 

intent by “declin[ing] to insert the requirement of ‘violent’ force before 

the words ‘physical force’ in the statutory definition of ‘crime of 

violence.’” Hernandez v. U.S. Att’y Gen., 513 F.3d 1336, 1340 (11th Cir. 

2008) (internal citations omitted) (refraining from adopting the 

Johnson definition in the context of 18 U.S.C. § 16(a)). Nonetheless, 

under either the common-law definition or the Johnson definition of 

“use of physical force,” Ames intentional third-degree assault 

constitutes a crime of violence.  
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B. A Conviction Under Ames Rev. Stat. § 603-42(1) 
Necessarily Includes as an Element the 
Common-Law “Use of Physical Force.”  

To determine whether a conviction for intentionally causing 

bodily harm qualifies as a crime of violence, this Court must employ 

the categorical approach delineated in Taylor v. United States, 495 

U.S. 575 (1990). Taylor’s analysis “look[s] to the statute of [the 

defendant’s] conviction to determine whether that conviction 

necessarily had, as an element, the use . . . of physical force.” 

Castleman, 134 S. Ct. at 1413 (internal citation omitted). A statute 

need not replicate the precise language of § 16(a); the elements of a 

crime include both those explicitly identified in a statute’s text and 

those implicitly necessary for a statute’s violation. See, e.g., Neder v. 

United States, 527 U.S. 1, 20 (1999) (holding that various federal forms 

of fraud require proof of “materiality” even though that element is not 

mentioned in the statutory text). Therefore, a violation of Ames Rev. 

Stat. § 603-42(1) qualifies as an aggravated felony even if it does not 

explicitly list the elements of a crime of violence contained in 18 U.S.C. 

§ 16(a). 

Appellee was convicted of intentional third-degree assault under 

Ames Rev. Stat. § 603-42(1), which requires that an offender, “with 

intent to cause bodily harm to another, . . . cause[] bodily harm to that 

person.” The Castleman Court held that these elements necessarily 

entail the “use of physical force” because “it is impossible to 
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[intentionally] cause bodily injury without applying force in the 

common-law sense.” 134 S. Ct. at 1415 (emphasis added). Ames’s 

intentional third-degree assault statute, therefore, categorically 

qualifies as a crime of violence under the common-law interpretation of 

18 U.S.C. § 16(a).  

C. Even Under Johnson’s Definition, the Appellee 
Has Not Demonstrated a “Realistic Probability” 
That an Offender Could Be Convicted Under 
Ames Rev. Stat. § 603-42(1) Absent a “Use of 
Physical Force.”  

For Appellee to prevail, she must show that there is a “realistic 

probability, not a theoretical possibility,” that Ames would apply its 

intentional third-degree assault statute to conduct that does not 

involve the use of physical force.5 Duenas-Alvarez, 549 U.S. at 193. “To 

show [a] realistic probability, an offender . . . must at least point to his 

own case or other cases in which the state courts in fact did apply the 

statute in the special (nongeneric) manner for which he argues.” Id. 

Appellee has failed to meet this burden. Moreover, even if she could 

meet the burden, the minimum conduct required for conviction under 

                                                
5 While the Fourth Circuit has argued that the “realistic probability” test is only 
applicable when the generic offense is an enumerated crime under federal law, see 
United States v. Torres-Miguel, 701 F.3d 165, 170 (4th Cir. 2012), its reasoning has 
been rejected by the other circuits and the BIA, see, e.g., MacTaggart v. Lynch, 621 F. 
App’x 690, 693 (2d Cir. 2015); United States v. Carrasco-Tercero, 745 F.3d 192, 197–
98 (5th Cir. 2014); Alonzo, 26 I. & N. Dec. 594, 601 (B.I.A. 2015). Subsequent Fourth 
Circuit opinions have expressed an increasing discomfort with the Circuit’s minority 
approach. See United States v. Aparicio-Soria, 740 F.3d 152, 160 (4th Cir. 2014) 
(Wilkinson, J., dissenting) (“[T]he majority’s refusal to apply established Supreme 
Court precedent . . . introduces disuniformity . . . [and] undermines congressional 
intent.”). 
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Ames Rev. Stat. § 603-42(1) also satisfies Johnson’s heightened “use of 

physical force” standard.  

Alluding only to “myriad ways” in which the Ames statute could 

be satisfied absent the use of physical force, the district court engaged 

in precisely the type of imaginative exercise, see J.A. 6, that the 

Supreme Court cautions against, Moncrieffe, 133 S. Ct. at 1684–85 

(“[F]ocus on the minimum conduct criminalized by the state statute is 

not an invitation to apply ‘legal imagination’ to the state offense . . . .” 

(quoting Duenas-Alvarez, 549 U.S. at 193)). Neither Appellee’s case nor 

cited Ames precedent satisfies the “realistic probability” burden. 

Regarding her own case, Appellee admits that she directly slapped and 

kicked her victim, who was hospitalized because of the attack. J.A. 28. 

The Johnson Court, whose definition of “physical force” the district 

court adopted, see J.A. 6, explicitly recognized that “a slap in the face” 

resulting in pain would qualify as a “use of physical force,” 559 U.S. at 

143. Ames precedent is equally unavailing for Appellee. In the sole 

Ames case cited in the Joint Appendix, see J.A. 5–6, a defendant 

angrily threw a baseball at his victim, breaking the victim’s rib, see 

State v. James, 231 Am. 432, 436 (Ames 2010). Every circuit recognizes 

such an act to be a “use of physical force.” See, e.g., United States v. 

Rodriguez-Enriquez, 518 F.3d 1191, 1194 (10th Cir. 2008) (“When 

someone is struck by . . . a projectile, we have no difficulty in 
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characterizing the force against the person as [a use of physical 

force].”). Pointing to James does not satisfy Appellee’s burden of 

demonstrating a “realistic probability” that Ames would apply its 

statute to conduct not requiring a use of physical force. Absent such a 

showing, this Court must reverse the judgment of the district court. 

See United States v. Ceron, 775 F.3d 222, 229 (5th Cir. 2014) 

(categorizing a conviction as a crime of violence because defendant had 

not shown “that Florida courts actually apply the [statute] to this far-

fetched and hypothetical conduct”) (per curiam) (emphasis added). 

Although the district court suggested that “administering 

poison” to intentionally cause bodily harm might not amount to a use 

of physical force, Appellee did not cite any Ames case prosecuting an 

offender under Ames Rev. Stat. § 603-42(1) for such an act.6 See J.A. 6. 

But even if Appellee could point to such a case, the relevant Supreme 

Court precedent indicates that administering poison, or employing 

other indirect methods of intentionally causing bodily harm, still 

constitutes a use of Johnson force. 

                                                
6 Many states punish such criminal conduct separately. See, e.g., Rodriguez-Enriquez, 
518 F.3d at 1192 (noting that Colorado punishes surreptitious drugging 
independently). 
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1. The Minimum Conduct Required for 
Conviction Under Ames Rev. Stat. § 603-42(1) 
Satisfies Even the Heightened Standard of 
Johnson’s “Physical Force” Definition.  

The definition of “physical force” adopted in Johnson — “force 

capable of causing physical pain or injury” — requires a greater degree 

of force than its common-law counterpart. Johnson, 559 U.S. at 140. 

Johnson’s majority explained that “physical force” exists on a 

continuum, and can range from the “merest touch” to that which 

“rise[s] to the level of bodily injury.” Id. at 139, 143. The physical force 

required to meet the Johnson definition lies between these 

aforementioned poles and would be satisfied by “that degree of force 

necessary to inflict pain — a slap in the face, for example.” Id. 

(emphasis added). The Ames statute criminalizes even more than the 

mere infliction of pain: one must cause “significant bodily impairment.” 

Ames Rev. Stat. § 603(17) (defining bodily harm) (emphasis added). 

Because Ames’s legislature did not define “significant,” this Court 

should give the word its ordinary meaning, “noticeable, substantial, or 

considerable.” Random House Dictionary of the English Language 1779 

(2d ed. 1987). Therefore, if any act, including administering poison, 

satisfies Ames’s noticeable, substantial, or considerable impairment 

requirement, it also unequivocally exceeds Johnson’s “physical pain or 

injury” threshold. Johnson, 559 U.S. at 140. 
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A conviction under Ames Rev. Stat. § 603-42(1) thus has as an 

element the “use of physical force” as defined by Johnson. While 

considering a statute with the same elements as in Ames Rev. Stat. 

§ 603-42(1), Justice Scalia, Johnson’s author, concluded that “it is 

impossible to cause bodily injury without using force ‘capable of’ 

producing that result.” Castleman, 134 S. Ct. at 1416–17 (Scalia, J., 

concurring in part and concurring in the judgment).7 The majority of 

circuits concur and have held that similar statutes, whose elements 

also require intent, causation, and bodily injury, necessarily have the 

“use of physical force” as an element. See United States v. Marrero, 743 

F.3d 389, 397 (3d Cir. 2014); Roberts v. Holder, 745 F.3d 928, 931 (8th 

Cir. 2014); United States v. Colon-Arreola, 753 F.3d 841, 844–55 (9th 

Cir. 2014); United States v. Diaz-Calderone, 716 F.3d 1345, 1351 (11th 

Cir. 2013); United States v. Evans, 699 F.3d 858, 863 (6th Cir. 2012); 

De Leon Castellanos v. Holder, 652 F.3d 762, 766 (7th Cir. 2011). The 

                                                
7 The Court in Johnson almost certainly assumed that an intentional causation of 
bodily harm constituted a “use of physical force.” In his dissent, Justice Alito argued 
that the Court’s definition of “physical force” would remove from the ACCA’s scope 
those state statutes that “reach[ed] both the use of violent force and force that is not 
violent but is unlawful and offensive.” 559 U.S. at 151 (Alito, J., dissenting). Many of 
the statutes that Justice Alito identified in the corresponding footnote, id. at n.3, 
contained only two means of committing their offense: (1) making unlawful and 
intentional physical contact of an insulting or provoking nature or (2) unlawfully and 
intentionally causing physical harm to another person. See, e.g., Fla. Stat. Ann. 
§ 784.03(1)(a) (West 2007); Ga. Code Ann. § 16-5-23(a) (West 2007). Had the Court 
not understood intentional causation of physical harm to qualify as a “crime of 
violence,” Justice Alito would have had no reason to worry about these statutes, 
described as governing “both the use of violent force and offensive touching,” being 
categorically removed from the ACCA’s scope in the absence of detailed charging 
documents — they would have contained no crime of violence to begin with. Johnson, 
559 U.S. at 152 (Alito, J., dissenting) (emphasis added). 
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weight of precedent demonstrates that Appellee has committed a crime 

of violence.  

2. There Is No Relevant Distinction Between 
Applying Direct and Indirect Force for the 
Purpose of 18 U.S.C. § 16(A). 

The district court narrowly concentrated on the fact that Ames 

Rev. Stat. § 603-42(1) defines violations based on the effects of a 

perpetrator’s acts, rather than the acts themselves. See J.A. 5. 

Accordingly, the court found that the statute was overbroad because it 

might allow for the conviction of an individual who “intentionally 

injur[ed] someone without applying physical force,” such as by 

“administering poison.” J.A. 6. In so holding, the district court joined a 

minority of circuits (“Minority Circuits”) that have erroneously 

imported into the definition of “use of physical force” a distinction 

between indirect and direct uses of force. See, e.g., Fortes v. Mukasey, 

256 F. App’x 715 (5th Cir. 2007). These circuits have relied upon 

misconstructions of “use,” “physical,” and “force” to find that § 16(a) 

may be satisfied solely by direct, physical means. See, e.g., id. at 717 

(“[The use of physical force] does not encompass indirect acts, such as 

luring a poor swimmer into a strong undertow or otherwise causing a 

person harm through subterfuge.”). This artificial bifurcation between 

indirect and direct uses of physical force does not find support in the 

statute’s text, Supreme Court precedent, or common sense. 
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For over a decade, the Minority Circuits have misinterpreted 

Leocal’s definition of “use of” — effectively a mens rea requirement — 

and relied on the “flawed premise that in order for a person to use . . . 

physical force, the person must generate or direct the use of this force.” 

Evans, 699 F.3d at 864 (emphasis added). The Minority Circuits reason 

that if a statute’s text focuses on the “‘who’ and the ‘what’ of [an] 

offense, but not the ‘how,’” Whyte v. Lynch, 807 F.3d 463, 468 (1st Cir. 

2015), it impermissibly allows conviction for causation of significant 

bodily harm via “guile” or “deception,” Chrzanoski v. Ashcroft, 327 F.3d 

188, 195 (2d Cir. 2003); United States v. Villegas-Hernandez, 468 F.3d 

874, 881 (5th Cir. 2006). Under this improper construction, poisoning 

an individual’s drink constitutes only the use of indirect deception, not 

a use of physical force. Chrzanoski, 327 F.3d at 195 (“[W]hile requiring 

proof of physical injury, [effects-based statutes] do[] not require . . . 

that the defendant use physical force to inflict that injury.” (quoting 

Persaud v. McElroy, 225 F. Supp. 2d 420, 421 (S.D.N.Y. 2002))). 

Castleman, however, explicitly rejected this understanding of Leocal’s 

“use of” and aligned the verb solely with an offender’s mens rea: “the 

knowing or intentional application of force is a ‘use’ of force.” 134 S. Ct. 

at 1415. Accordingly, an indirect-direct distinction cannot properly 

result from the “use” element of § 16(a). See id. (refusing to draw a 

distinction between intentionally caused “harm [that] occurs indirectly 
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[(as with surreptitious poisoning)], rather than directly (as with a kick 

or punch)”).  

Circuits that anchor their distinction in the adjective “physical” 

are equally misguided. In Rodriguez-Enriquez, the Tenth Circuit 

suggested that “physical force” requires a mechanical impact such that 

“someone [be] struck by a fist, a bat, or a projectile.” 518 F.3d at 1194. 

The majority reasoned that the indirect, chemical effect of poison on 

the body did not qualify as a “use of physical force.” Id. The Supreme 

Court, however, has repeatedly asserted that the word “physical” adds 

only marginally to the meaning of “use of physical force.” See Johnson, 

559 U.S. at 138 (“The adjective ‘physical’ is . . . not of much help to our 

inquiry.”); Castleman, 134 S. Ct. at 1410 n.2 (stating that “the word 

‘physical’ [does] not add much to the word ‘force’”). By defining 

“physical force” as “force capable of causing physical pain or injury to 

another person,” Johnson, 559 U.S. at 140, the Court elucidated the 

word’s limited role as requiring that the type of force utilized be 

capable of causing physical, as opposed to solely mental or emotional, 

harm. See, e.g., United States v. Vann, 660 F.3d 771, 804 (4th Cir. 

2011) (Wilkinson, J., concurring) (arguing that “psychological injury 

alone . . . is not an adequate basis” because the adjective physical 

excludes it). Accordingly, the Court held that “deceiving [the victim] 

into drinking a poisoned beverage, without making contact of any 
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kind” was still a physical use of force under Johnson’s definition of the 

adjective. Castleman, 134 S. Ct. at 1414 (alteration in original). 

“Physical” offers no support to an indirect-direct dichotomy. 

Because the indirect-direct distinction cannot derive from the 

meanings of “use” or “physical,” the only remaining avenue is “force.” 

Castleman, however, held that the “common-law concept of ‘force’ 

encompasses even its indirect application.” Castleman, 134 S. Ct. at 

1414. No circuit has explicitly relied on the word “force” to explain why 

Castleman’s logic does not also apply to Johnson’s definition of “force.” 

This likely results from the fact that Justice Scalia, author of the 

Johnson opinion, recognized that an indirect-direct distinction is 

nonsensical. See id. at 1417–18 n.1 (Scalia, J., concurring in part and 

concurring in the judgment) (endorsing the majority’s arguments 

regarding the indirect application of force as equally applicable to 

Johnson’s “force”). If this Court were to disagree, criminal aliens might 

be able to circumvent removal by arguing that “pulling the trigger on a 

gun is not a ‘use of force’ because it is the bullet, not the trigger, that 

actually strikes the victim.” See id. at 1415. (emphasis added). As the 

Honorable Judge Smith of the Fifth Circuit Court of Appeals 

explained, such a regime would be utterly devoid of all “common 

sense”: “If someone . . . tricks a victim into walking toward a high 

precipice so that he might fall . . . it is a poor excuse for the perpetrator 
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to say, ‘Well, at least I didn't attempt to use physical force against my 

victim. I was only trying to kill or maim him!’” United States v. 

Calderon-Pena, 383 F.3d 254, 270 (5th Cir. 2004) (en banc) (Smith, J., 

dissenting) (concluding that “[p]hysical forces, whether subtle and 

indirect, are physical forces nonetheless.”). 

Fittingly, the post-Castleman legal landscape demonstrates a 

shift to a more uniform interpretation of “use of physical force” that 

encompasses its indirect application through subtle means. Circuits 

are now recognizing that Castleman has resolved the question of 

“whether a person uses physical force in causing an injury through 

indirect means such as poisoning.” United States v. Rice, __F.3d__, 

2016 WL 537589, *2 (8th Cir. 2016) (holding that the surreptitious 

poisoning of a victim is a “use of physical force”). Even the district 

courts in the Minority Circuits are following suit. See, e.g., United 

States v. Tsarnaev, __F. Supp. 3d__, 2016 WL 184389, *15 (D. Mass. 

2016) (rejecting “defendant's proposed theory[ that] destruction of 

internal organs by poison (or toxins or radiation) should not be 

considered ‘violent physical force’ [because] . . . [t]here is no support 

in . . . Johnson [or Castleman] for such an artificial and cramped 

construction”); United States v. McDaniels, __F. Supp. 3d__, 2015 WL 

7455539, *5 (E.D. Va. 2015) (“The Supreme Court's reasoning in 

Castleman applies here and requires rejection of defendant's argument 
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[that poison is not a use of physical force].”); United States v. Checora, 

__F. Supp. 3d__, 2015 WL 9305672, *4 (D. Utah 2015) (“[Castleman] 

explained that poisoning someone involves ‘the use or attempted use of 

physical force.’”) (internal citations omitted). This Court should not be 

the exception.  

D. The Rule of Lenity Is Inapplicable to This Case. 

The rule of lenity is only applicable when there is “grievous 

ambiguity or uncertainty” in a statute. Chapman v. United States, 500 

U.S. 453, 463 (1991) (quoting Huddleston v. United States, 415 U.S. 

814, 831 (1974)). The mere existence of some statutory ambiguity or 

the “possibility of articulating a narrower construction,” Smith v. 

United States, 508 U.S. 233, 239 (1993), cannot justify the rule’s 

invocation, since “most statutes are ambiguous to some degree,” 

Muscarello v. United States, 524 U.S. 125, 138 (1998); cf. Moskal v. 

United States, 498 U.S. 103, 108 (1990) (stating that a statute is not 

ambiguous “for purposes of lenity” merely because there is “a division 

of judicial authority” over its proper construction). Rather, grievous 

ambiguity results “only if, after seizing everything from which aid can 

be derived . . . [a court] can make no more than a guess as to what 

Congress intended.” Muscarello, 524 U.S. at 138 (quoting United States 

v. Wells, 519 U.S. 482, 499 (1997)). This court need not guess. The 
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Supreme Court has not found grievous ambiguity in the phrase at 

issue here. See Castleman, 134 S. Ct. at 1416.  

E. Congress Did Not Intend the Effect of Its 
Immigration Statutes to Vary State by State. 

When Congress crafted the INA’s aggravated felony category, it 

carefully balanced the privilege of residency with the desire to protect 

the American people from criminal aliens. See Peter H. Schuck & John 

Williams, Removing Criminal Aliens: The Pitfalls and Promises of 

Federalism, 22 Harv. J.L. & Pub. Pol’y 367, 368–71 (1999). That 

balance must apply equally no matter where in the United States the 

criminal alien happens to live. For that reason, the Constitution 

provides the federal government, not the states, with exclusive control 

over immigration policy. U.S. Const. art. I, § 8, cl. 4; see also Arizona v. 

United States, 132 S. Ct. 2492, 2498 (2012) (noting that Congress’s 

decisions on immigration affect national security, “trade, investment, 

tourism, and diplomatic relations for the entire Nation, as well as the 

perceptions and expectations of aliens in this country”). Courts must 

abide by the presumption that the uniform application of federal laws 

requires that “the meaning of [a] federal statute should not be 

dependent on state law.” United States v. Turley, 352 U.S. 407, 411 

(1957).  

Limiting 18 U.S.C. § 16(a) to the direct application of force 

would exclude similarly worded statutes in 33 states, plus the District 
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of Columbia, from the INA’s aggravated felony category.8 These 

statutes are used to prosecute some of the most obvious forms of 

physical force. See, e.g., Brown v. State, 588 So. 2d 551, 553 (Ala. Crim. 

App. 1991) (throwing victim to ground multiple times, choking her, and 

banging her head on floor); State v. Velez, 829 N.W.2d 572, 575 (Iowa 

2013) (striking victim 20 to 40 times with a metal pole). It is “just not 

plausible” that Congress intended its codified immigration 

consequences to hinge upon the particular wording of a state’s assault 

or battery statute. See Lopez v. Gonzales, 549 U.S. 47, 59 (2006) 

(“Congress [could not have] meant to authorize a State to overrule its 

judgment about the consequences of federal offenses to which its 

immigration law expressly refers.”). The aliens who violate such 

statutes are certainly among those Congress wanted to subject to 

immigration consequences. Therefore, common sense and Congress’s 

                                                
8 These divisible and otherwise qualifying state statutes only require causing some 
form of bodily harm, similar to the Ames statute, and would be ineligible under 18 
U.S.C. § 16(a) under Appellee’s reasoning: Ala. Code § 13A-6-22 (2015); Alaska Stat. 
Ann. § 11.41.200 (2015); Ariz. Rev. Stat. Ann. § 13-1204 (2015); Ark. Code Ann. § 5-
13-203 (2015); Colo. Rev. Stat. Ann. § 18-3-203 (2015); Conn. Gen. Stat. Ann. § 53a-
61 (2015); D.C. Code Ann. § 22-404 (2013); Del. Code Ann. tit. 11, § 611 (2015); Fla. 
Stat. Ann. § 784.03 (2015); Ga. Code Ann. § 16-5-23 (2015); Haw. Rev. Stat. Ann. 
§ 707-712 (2015); Idaho Code Ann. § 18-903 (2015); 720 Ill. Comp. Stat. Ann. 5/12-
3.05 (2015); Iowa Code Ann. § 708.4 (2015); Kan. Stat. Ann. § 21-5413 (2015); Ky. 
Rev. Stat. Ann. § 508.030 (2015); Me. Rev. Stat. tit. 17-A, § 208 (2015); Miss. Code. 
Ann. § 97-3-7 (2015); Mo. Ann. Stat. § 565.070 (2014); Mont. Code Ann. § 45-5-202 
(2015); Neb. Rev. Stat. Ann. § 28-310 (2015); N.H. Rev. Stat. Ann. § 631:2 (2015); N.J. 
Stat. Ann. § 2C:12-1 (2015); N.Y. Penal Law § 120.00 (2015); N.D. Cent. Code Ann. 
§ 12.1-17-01.1 (2015); Ohio Rev. Code Ann. § 2903.12 (2011); Or. Rev. Stat. Ann. 
§ 163.160 (2015); 18 Pa. Stat. and Cons. Stat. Ann. § 2701 (2014); S.D. Codified Laws 
§ 22-18-1 (2015); Tenn. Code Ann. § 39-13-101 (2014); Tex. Penal Code Ann. § 22.01 
(2013); Vt. Stat. Ann. tit. 13, § 1023 (2015); W. Va. Code Ann. § 61-2-9 (2014); Wyo. 
Stat. Ann. § 6-2-502 (2009). 
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exclusive control over immigration policy necessitates reversing the 

court below. 

F. This Court Should Hold That a Conviction Under 
Ames Rev. Stat. § 603-42(1) Is an Aggravated 
Felony. 

Intentionally causing bodily harm requires “use of physical 

force” whether the phrase is defined by the common law’s or Johnson’s 

definition. Appellee’s argument relies on an indirect-direct dichotomy 

that the Supreme Court has rejected. Therefore, this Court must hold 

that intentional third-degree assault under Ames law is a crime of 

violence and thus an aggravated felony under the INA. 

II. 8 U.S.C. § 1226(C) MANDATES THE DETENTION OF 
APPELLEE IRRESPECTIVE OF WHEN THAT 
DETENTION IS INITIATED. 

Congress passed the Illegal Immigration Reform and Immigrant 

Responsibility Act of 1996 (“IIRIRA”) to combat “the ability of aliens, 

and particularly criminal aliens, to avoid deportation if they were not 

actually in [immigration] custody when their proceedings were 

completed.” Rojas, 23 I. & N. Dec. 117, 122 (B.I.A. 2001) (citing S. Rep. 

No. 104-48 (1995)). IIRIRA mandates that the protection of the general 

public requires certain criminal aliens be held without the possibility 

of release on bond while their deportation cases are adjudicated. See 8 

U.S.C. § 1226(c) (2012). Congress authorized the Attorney General to 

administer IIRIRA. See I.N.S. v. Aguirre-Aguirre, 526 U.S. 415, 416 
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(1999). The Attorney General delegated interpretive authority to the 

Board of Immigration Appeals (“BIA” or “Board”). 8 C.F.R. § 1003.1 

(2015). 

Appellee contests her detention under § 1226(c) on the grounds 

that the government did not detain her immediately upon her release 

from criminal custody. See J.A. 3. But the BIA, which has the authority 

to interpret § 1226(c), has concluded that the statute mandates that 

the Attorney General detain certain criminal aliens regardless of any 

gap between criminal custody release and immigration detainment. 

Rojas, 23 I. & N. Dec. at 122. Chevron instructs that “[w]hen a court 

reviews an agency’s construction of the statute which it administers,” 

it defers to that agency’s interpretation. Chevron, U.S.A., Inc. v. Nat. 

Res. Def. Council, Inc., 467 U.S. 837, 842–44 (1984). Under Chevron’s 

two-part framework, a court first determines whether Congress clearly 

addressed the question at issue. Id. If it did not — that is, if the statute 

is ambiguous — then the court proceeds to Chevron step two, which 

mandates deference to the agency’s interpretation so long as that 

interpretation is reasonable. Id.  

Section 1226(c) is ambiguous. The text of the statute does not 

explicitly specify what should happen if there is a gap between an 

alien’s release from criminal custody and subsequent immigration 

detainment. With Congress’s desire to maintain public safety in mind, 
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the BIA resolved this ambiguity by reasonably interpreting the statute 

to mean that timing gaps do not strip the Attorney General of her 

detention authority. See Rojas, 23 I. & N. Dec. at 122. Chevron’s 

framework entitles the BIA’s interpretation to deference. Therefore, 

this Court must reverse the lower court and hold that Appellee is 

subject to mandatory detention pursuant to § 1226(c). As this analysis 

is a question of law, the lower court’s holding is reviewed de novo. 

United States v. Rodriguez-Ortiz, 999 F. 1, 5 (Ames Cir. 1985). 

Even if this Court finds the statute unambiguous or the BIA’s 

interpretation unreasonable, it should still hold in favor of the 

Government. The loss of authority canon of statutory interpretation 

instructs against reading a deadline into text that “does not specify a 

consequence for [the government’s] noncompliance with statutory 

timing provisions.” United States v. James Daniel Good Real Prop., 510 

U.S. 43, 63 (1993); see also Barnhart v. Peabody Coal Co., 537 U.S. 149, 

159 (2003). In the absence of any sanction in § 1226, the government 

retains authority to mandatorily detain Appellee. 

A. The Chevron Framework Applies to the BIA’s 
Decision Because the BIA Administers the 
Statute at Issue. 

  Chevron applies “[w]hen a court reviews an agency’s 

construction of the statute which it administers.” 467 U.S. at 842; see 

also United States v. Mead Corp., 533 U.S. 218, 226–27 (2001) (holding 
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that Chevron deference applies when Congress has given the agency 

power to “make rules carrying the force of law” and the rules were an 

“exercise of that authority”). Congress designated the Attorney General 

as the administrator of IIRIRA, see, e.g., 8 U.S.C. § 1226(c) (“The 

Attorney General shall”), and explicitly contemplated the exercise of 

“[t]he Attorney General’s discretionary judgment regarding [her] 

application of this section,” id. § 1226(e). Because the Attorney General 

delegated this administrative authority to the BIA, see 8 C.F.R. 

§ 1003.1(d)(1), it is the BIA’s interpretation to which this Court should 

defer, see Aguirre-Aguirre, 526 U.S. at 425. 

Furthermore, the Supreme Court has repeatedly emphasized 

that the Board “should be accorded Chevron deference as it gives 

ambiguous statutory terms ‘concrete meaning through a process of 

case-by-case adjudication.’” Id. (quoting I.N.S. v. Cardoza-Fonseca, 480 

U.S. 421, 448 (1987)). More broadly, the Court explained that “judicial 

deference to the Executive Branch is especially appropriate in the 

immigration context” because of the potential for these cases to 

implicate foreign relations. Id. Accordingly, the majority of circuits 

that have considered the particular interpretation at issue here have 

concluded that Chevron applies. See, e.g., Castaneda v. Souza, 810 F.3d 

15, 23 (1st Cir. 2015) (3-3 divided en banc court) (opinion of Barron, J.); 

id. at 46 (opinion of Kayatta, J.); Olmos v. Holder, 780 F.3d 1313, 1317 
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(10th Cir. 2015); Lora v. Shanahan, 804 F.3d 601, 611 (2d Cir. 2015); 

Hosh v. Lucero, 680 F.3d 375, 378 (4th Cir. 2012). As the text of the 

statute, subsequent regulation, and judicial precedent indicate, the 

BIA possesses statutory authority to administer § 1226, entitling its 

interpretation to Chevron deference. 

B. The Mandatory Detention Statute, 8 U.S.C. 
§ 1226(C), Is Ambiguous. 

Applying Chevron, a court must first examine whether the 

statute unequivocally answers the question at issue. 467 U.S. at 842–

43. If the statute is clear, then a court “must give effect to the 

unambiguously expressed intent of Congress.” Id. If the statute is 

ambiguous — defined as “susceptible to two or more reasonable 

meanings,” Nat. Res. Def. Council, Inc. v. Muszynski, 268 F.3d 91, 98 

(2d Cir. 2001) — then a court must proceed to the second step of 

Chevron and defer to an agency’s permissible interpretation. 467 U.S. 

at 843. To evaluate whether a statute is ambiguous, a court uses 

“traditional tools of statutory construction,” including considering the 

statute’s text, structure, legislative history, and relevant canons of 

statutory interpretation. Id. at n.9. None of these tools clarifies the 

meaning of § 1226(c). This Court must proceed to Chevron’s second 

step. 
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1. The Text of the Statute Fails to Resolve the 
Ambiguity.  

  The meaning of “when” in the “when . . . released” clause of 

§ 1226(c)(1) is ambiguous. The relevant text of the statute states: 

(1) Custody 
The Attorney General shall take into custody any alien 
who— 
 

(A) is inadmissible by reason of having committed 
any offense covered in section 1182(a)(2) of this 
title, 

 
(B) is deportable by reason of having committed 
any offense covered in section 1227(a)(2)(A)(ii), 
(A)(iii), (B), (C), or (D) of this title, 

 
(C) is deportable under section 1227(a)(2)(A)(i) of 
this title on the basis of an offense for which the 
alien has been sentenced to a term of 
imprisonment of at least 1 year, or 

 
(D) is inadmissible under section 1182(a)(3)(B) of 
this title or deportable under section 1227(a)(4)(B) 
of this title, 

 
when the alien is released, without regard to 
whether the alien is released on parole, 
supervised release, or probation, and without 
regard to whether the alien may be arrested or 
imprisoned again for the same offense. 

 
8 U.S.C. § 1226(c)(1) (emphasis added). 

The Supreme Court has long recognized that the word ‘when’ 

may alternatively mean “the precise time when a particular act must 

be performed,’ or ‘the occurrence which shall render that particular act 

necessary.” United States v. Willings, 8 U.S. (1 Cranch) 48, 55 (1807). 
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Modern dictionaries concur. The Random House Dictionary of the 

English Language defines “when” to mean, among other possibilities, 

“at the time” or “upon or after which.” Random House Dictionary of the 

English Language 2164 (2nd ed. 1987); see also Hosh, 680 F.3d at 380. 

Thus, the word “when” does not make clear whether the Attorney 

General is to detain an alien immediately upon release or subsequent 

to release. See Lora, 804 F.3d at 611 (“[W]e find that Congress has not 

directly spoken on the meaning or application of ‘when . . . released’ in 

this statute.”); Hosh, 680 F.3d at 379–81 (deferring to the BIA’s 

interpretation of “when” because “[t]he meaning of [“when”] is not 

plain to us”). Because the text itself does not identify whether Congress 

intended “when” to function as a time constraint or a condition, the 

reader must “go beyond the statutory text.” Olmos, 780 F.3d at 1318. 

2. The Structure of the Statute Fails to Resolve 
the Ambiguity. 

  The structure of the sentence comprising § 1226(c)(1) is also 

ambiguous. As one opinion in Castaneda explained, “parts of speech do 

not dictate resolution of the linguistic issue presented here.” 810 F.3d 

at 24 n.11 (en banc) (opinion of Barron, J.); see also Hosh, 680 F.3d at 

380 (noting that the meaning of “when . . . released” in § 1226(c)(1) is 

“far from plain”). There are two possible grammatical interpretations 

of the phrase “when . . . released.” First, “when . . . released” could be 

adjectival, narrowing the category of “alien[s] described in paragraph 



 36 

1” by imposing an additional temporal requirement. See Olmos, 780 

F.3d at 1319. Second, “when . . . released” could be adverbial, 

modifying the verb “shall take into custody” by triggering the 

government’s duty only after the alien’s release. Id. Both 

interpretations are plausible. 

Beyond the dueling grammatical possibilities, § 1226(c)’s 

internal reference complicates the statute’s ambiguity. In particular, 

§ 1226(c)(2) references “an alien described in paragraph (1),” but it 

does not explain what that reference means. It might refer to the 

aliens identified in subparagraphs (A) through (D), or to those aliens 

identified in a subparagraph and detained at the moment they were 

released from criminal detention. The court below erroneously asserted 

that if “Congress intended § 1226(c)(2) to apply only to the aliens listed 

in subparagraphs (A) through (D) it certainly knew how to say so.” J.A. 

9. But Congress has historically taken divergent approaches in how it 

chooses to “say so.” For example, in 8 U.S.C. § 1153(b)(5)(B)(i), 

Congress “referred broadly to ‘subparagraph (A)’ even though the 

context showed that Congress was referring to only two subparts of 

‘subparagraph (A)’: (i) and (ii).” Olmos, 780 F.3d at 1320. Accordingly, 

every circuit that has considered the interaction between § 1226(c)(1) 

and (2) has concluded that the text of the statute leaves the interaction 

ambiguous. See Castaneda, 810 F.3d at 25 (en banc) (opinion of 
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Barron, J.) (conceding it was unclear whether § 1226(c)(2) refers to all 

of paragraph (1) or only subparagraphs (A) through (D)); Lora, 804 

F.3d at 611 (same); Olmos, 780 F.3d at 1318 (same). Neither the 

grammar nor the referential structure of § 1226(c) resolves the 

ambiguity inherent in its language. 

3. The Legislative History of the Statute 
Supports the BIA’s Interpretation. 

In Demore v. Kim, the Supreme Court noted that Congress 

passed § 1226(c) out of “concern[] that deportable criminal aliens who 

are not detained continue to engage in crime and fail to appear for 

their removal hearings in large numbers.” 538 U.S. 510, 513 (2003). A 

Senate investigative report — which reportedly galvanized legislative 

support for the statute, see id. at 518, — stated that “there is just no 

place in America for non-U.S. citizens who commit criminal acts here,” 

S. Rep. No. 104-48, at 6 (1995). Given that motivation, it would make 

little sense for Congress to allow qualifying aliens to escape mandatory 

detention simply because the government failed to arrive at the precise 

moment the aliens were released. See Rojas, 23 I. & N. Dec. at 122.  

4. The Rule of Lenity Is Inapplicable. 

Although the district court suggested that the rule of lenity 

could resolve the statute’s ambiguity, see J.A. 10 n.4, circuit courts 

have consistently declined to apply lenity to resolve ambiguities during 

Chevron analyses, see, e.g., Olmos, 780 F.3d at 1324; Amador-
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Palomares v. Ashcroft, 382 F.3d 864, 868 (8th Cir. 2004) (“[The rule of 

lenity] does not supplant Chevron deference merely because a 

seemingly harsh outcome may result from the [BIA’s] interpretation.”). 

Therefore, none of the tools of statutory interpretation eliminate the 

ambiguities in the phrases “when . . . released” and “alien described in 

paragraph (1).” This Court must move on to Chevron step two. 

C. Chevron Step Two Mandates Deferral to the 
Board’s Interpretation. 

At step two of the Chevron framework, a court determines 

whether the agency charged with implementing the statute has chosen 

a “permissible construction.” Chevron, 467 U.S. at 843. If it has, a court 

must defer to the agency’s interpretation. Id. The Supreme Court 

treats this deference quite broadly, noting that “[t]he court need not 

conclude that the agency construction was the only one it permissibly 

could have adopted to uphold the construction.” Id. at 843 n.11.  

To receive Chevron deference, an agency’s decisions must be 

“reasonable.” Id. at 844.9 The BIA’s interpretation — that § 1226(c) 

does not impose a timing requirement and that a qualifying alien may 

be detained without a bond hearing, Rojas, 23 I. & N. Dec. at 121 — is 

                                                
9 Chevron originally provided two different standards for what constitutes a 
“permissible construction.” 467 U.S. at 844. If Congress explicitly delegated 
interpretive authority, then an agency’s interpretation could not be “arbitrary, 
capricious, or manifestly contrary to the statute.” Id. If delegated implicitly, as in 
§ 1226(c), then the interpretation had to be “reasonable.” Id. In more recent cases, 
the Court has frequently conflated the two standards. See, e.g., Mayo Found. for Med. 
Educ. & Research v. United States, 562 U.S. 44, 53, 58 (2011).  
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reasonable because it gives the section’s text and structure their 

natural meanings. Moreover, the BIA’s interpretation gives effect to 

Congress’s intent, adheres to Supreme Court precedent regarding 

statutory time limits, and is the most practical interpretation. 

1. The BIA’s Interpretation Credibly Construed 
the Statute’s Structure and Wording. 

The Board began its analysis by examining the grammatical 

structure of § 1226(c)(1), see Rojas, 23 I. & N. Dec. at 121, employing 

the rule of statutory construction that words should be read in their 

“ordinary sense,” Muszynski, 268 F.3d at 98. Section 1226(c)(1) is a 

single sentence composed of three parts: (1) a command that “[t]he 

Attorney General shall take into custody any alien”; (2) a description of 

four categories of aliens who shall be detained; and (3) a collection of 

concluding clauses, including the “when . . . released” clause. 8 U.S.C. 

§ 1226(c)(1). Although the sentence’s structure would permit the 

“when . . . released” clause to be read as modifying the description of 

qualifying aliens, the BIA concluded that the clause is most naturally 

read “as modifying the command that the ‘Attorney General shall take 

into custody’ certain criminal aliens.” Rojas, 23 I. & N. Dec. at 121. The 

clauses that follow undoubtedly modify the Attorney General’s duty, 

not the alien’s description, by discussing the manner in which the 

aliens were released or whether they are subject to re-arrest for the 

same offense. Id. (noting that the “‘when released’ clause is no more a 
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part of the description of an alien who is subject to detention than are 

the other concluding clauses”). The “when . . . released” clause is 

therefore most logically read as addressing the statutory requirement 

imposed on the Attorney General, not the list of categories of aliens. Id. 

The Board adopted that natural reading. 

The presumption against surplusage relied on by the district 

court, see J.A. 10, does not foreclose the BIA’s interpretation. 

Concluding, as the Board did, that the “when . . . released” clause does 

not describe the aliens who qualify for detention under § 1226(c)(1)(A)–

(D), still gives the “when . . . released” clause its important function of 

acting as a floor. See Rojas, 23 I. & N. Dec. at 121–22. The BIA’s 

interpretation indicates that the Attorney General must wait until the 

qualifying alien is released, preventing possible jurisdictional conflicts. 

Id. Far from superfluous, the clause, under the BIA’s interpretation, 

avoids both inter-agency conflict and encroachment on principles of 

federalism. 

i. The BIA Reasonably Applied Congressional Intent 
and Legislative History. 

The Board next considered Congress’s intent behind § 1226, 

noting that “Congress was not simply concerned with detaining and 

removing aliens coming directly out of criminal custody; it was 

concerned with detaining and removing all criminal aliens.” Id. at 122. 

The statute sought to prevent criminal aliens from escaping detention 
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and engaging in further criminal behavior. See Kim, 538 U.S. at 513. 

Given that motivation, the BIA’s interpretation of the statute best 

reflects Congress’s goal of keeping qualifying aliens out of the 

community. 

The prior version of what is now § 1226(c) also supports the 

BIA’s interpretation. The 1990 predecessor statute stated: “The 

Attorney General shall take into custody any alien convicted of an 

aggravated felony upon release of the alien.” Immigration Act of 1990, 

Pub. L. No. 101–649, 104 Stat. 4978, 5049. Subparagraph (B), the 

predecessor to the current § 1226(c)(2), lacked the current version’s 

ambiguous reference to § 1226(c)(1): “The Attorney General may not 

release from custody any lawfully admitted alien who has been 

convicted of an aggravated felony.” Miscellaneous and Technical 

Immigration and Naturalization Amendments of 1991, Pub. L. No. 

102-232, 103 Stat. 1733, 1751 (effective as if included in the 1990 Act). 

The Board concluded that, under this older version of the statute, “the 

groups of criminal aliens subject to mandatory detention were not 

affected by . . . the timing of [the government]’s acquisition of custody.” 

Rojas, 23 I. & N. Dec. at 124. It would therefore be illogical for 

Congress to ambiguously insert that new factor when it amended the 

statute in 1996. See Whitman v. Am. Trucking Ass’ns, 531 U.S. 457, 

468 (2001) (“Congress . . . does not alter the fundamental details of a 
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regulatory scheme in vague terms or ancillary provisions — it does not, 

one might say, hide elephants in mouseholes.”). Considering both 

legislative intent and statutory history, the Board’s interpretation is 

more than reasonable. 

ii. The BIA’s Interpretation Is the Most Practical. 

The Board’s interpretation also best accounts for the federal 

immigration system’s practical realities. Given that states prosecute 

most criminal offenses, “it is unrealistic to assume” that the 

Department of Homeland Security (“DHS”) has the resources to “be 

aware of” or “appear at every location where a qualifying alien is being 

released.” Lora, 804 F.3d at 612–13. Further increasing this practical 

difficulty, there has been “an enormous increase in the number of 

aliens taken into custody pending removal. By 2009, [ICE] was 

imprisoning close to four hundred thousand aliens every year, two-

thirds of whom were subject to mandatory detention under section 

1226(c).” Id. at 604. In Fiscal Year 2013, the most recent year for which 

DHS has published statistics, ICE detained 440,557 aliens and 

removed 330,651 from the country. John F. Simanski, Dep’t of 

Homeland Sec. Office of Immigration Statistics, Immigration 

Enforcement Actions: 2013, 5 (2014). While the number of aliens 

detained has continued to rise, ICE’s budget and total personnel both 

have fallen. Compare Dep’t of Homeland Sec., Budget in Brief Fiscal 



 43 

Year 2011, 66 (2011) (enacted FY 2009 budget provided $6.1 billion 

appropriation and 20,215 full-time equivalents), with Dep’t of 

Homeland Sec., Budget in Brief Fiscal Year 2015, 64 (2015) (enacted 

FY 2014 budget provided $5.6 billion appropriation and 19,332 full-

time equivalents). As the government struggles to perform its 

functions with fewer resources, adding a requirement that it wait at 

the jailhouse door to detain criminal aliens immediately upon their 

release would do violence to the statute’s purpose of preserving public 

safety. 

Even when the government performs promptly and carefully, it 

is sometimes unable to apprehend criminal aliens at the moment they 

are released. The facts of Serrano v. Estrada illustrate the problem. 

2002 WL 485699, *1 (N.D. Tex. 2002). In Serrano’s case, immigration 

officials promptly initiated deportation proceedings after he was 

convicted of a qualifying crime. Id. But the state did not notify ICE 

when Serrano was released from state custody, id., and ICE therefore 

could not immediately detain him. Thus, even when the government 

acts quickly, unforeseen circumstances often result in a delay between 

an alien’s release from criminal custody and detention pursuant to 

§ 1226(c). Serrano and federal immigration statistics indicate that it is 

simply unrealistic to expect the government to take immediate action 
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in every case. The BIA’s interpretation was not only reasonable, but 

also the most practical.  

2. The Outcomes of the BIA’s Interpretation 
Reflect Congress’s Policy Judgment.  

The BIA’s interpretation resulted from a rational analysis of the 

text, intent, history and implementation of § 1226(c). The effects of 

that interpretation reflect Congress’s policy judgment that “aliens 

in . . . [subparagraphs (A) through (D)] must be detained without a 

bond hearing,” regardless of their personal circumstances. Olmos, 780 

F.3d at 1322. While these circumstances may seem compelling, public 

safety and efficiency concerns counsel against drawing arbitrary lines 

of exemption based upon perceived family or financial ties. The 

decision to allow for a time gap accounts for the possibility that some 

criminal aliens may go into hiding and “flow[s] from Congress’s policy 

judgment, not from the Board’s interpretation of the statute,” id. The 

BIA “is not free to second-guess Congress’s policy judgment” and its 

reasonable interpretation must receive Chevron deference. Id.  

D. The Attorney General’s Authority to Detain 
Appellee Exists Independently of the Chevron 
Doctrine. 

Regardless of whether this Court applies Chevron deference to 

the BIA, the principle of preserved governmental authority requires a 

ruling in favor of the Government. The Supreme Court has developed 

this rule of statutory interpretation, also called the “loss of authority” 
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canon, see J.A. 10, to ensure that a statute achieves “what Congress 

meant to accomplish,” Barnhart, 537 U.S. at 159 n.6. Under the loss of 

authority canon, the government retains authority to act even when a 

statute contains a timeline, and the government has breached that 

timeline. Id. at 161. The government loses that authority only if the 

statute contains two elements: (1) an express requirement that the 

government to act within a certain timeframe, see Brock v. Pierce Cty., 

476 U.S. 253, 262 (1986), and (2) a clear sanction or alternate course of 

action that should occur if the government were to deviate from the 

statute’s timeline, see Barnhart, 537 U.S. at 163 (“[I]f Congress had 

meant to set a counterintuitive limit on [the government’s] authority to 

act, it would have said more than it did.”). The mandatory detention 

requirement in 8 U.S.C. § 1226(c) contains neither the timeline nor the 

sanction element. The loss of authority canon counsels this Court to 

hold that the Government retains the duty to detain Appellee without 

a bond hearing. By doing so, this Court would ensure § 1226(c) serves 

its proper purpose. 

1. The Language of 8 U.S.C. § 1226(C)(1) Lacks 
Any Express Timeframe for Governmental 
Action, and It Does Not Sanction the 
Government for Delayed Action. 

Section 1226(c)(1) imposes a mandate on the government, see 8 

U.S.C. § 1226(c)(1) (“the Attorney General shall”), but it includes no 

clear language setting a deadline or timeframe. As addressed above, 
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supra at 33–38, the phrase “when . . . released” is ambiguous. Its 

vagueness prevents it from providing the sort of timeframe that causes 

the government to lose its statutory authority to act. See Fort Worth 

Nat. Corp. v. Fed. Sav. & Loan Ins. Corp., 469 F.2d 47, 58 (5th Cir. 

1972). 

Both the timeframe and sanction elements must be present for 

the government to lose its authority. Congress knows how to include 

statutory penalties for missed deadlines. For example, the Speedy 

Trial Act, 18 U.S.C. §§ 3161–3174, contains both requirements for 

nullifying the loss of authority canon: a clear statutory timing 

requirement and an express sanction for breaching that requirement. 

The jurisdictional deadline in 18 U.S.C. § 3162(a)(2) (2012) specifies 

that a defendant must be “brought to trial within the time limit 

required.” Id. The sanction for breach of the time requirement is that 

“the information or indictment shall be dismissed on motion of the 

defendant.” Id. In contrast, 8 U.S.C. § 1226 does not specify such an 

“explicit[] . . . dismissal” of governmental authority, nor does one part 

of the statute serve to promote compliance with another part. Sylvain 

v. Att’y Gen., 714 F.3d 150, 160 (2013) (holding that § 1226 does not 

contain a sanction for delayed governmental action). In the absence of 

any criterion indicating sanction, the Attorney General retains 

authority to mandatorily detain Appellee. 
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All other circuits that have delivered precedential opinions on 

the issue have agreed that, because of the absence of any sanction in 

§ 1226’s text, the government retains authority to detain qualifying 

aliens — even after a breach of the alleged timeline. See Lora, 804 F.3d 

at 612; Olmos, 780 F.3d at 1325; Sylvain, 714 F.3d at 160–61; Hosh, 

680 F.3d at 382. The sole outlier to this consensus, Judge Barron’s 

opinion in an equally divided (3-3) en banc court, posited that § 1226(a) 

— the section of IIRIRA dealing with aliens who fall outside the 

categories detailed in § 1226(c) — functions as a pseudo-sanction that 

applies when the alleged timeline in § 1226(c) is breached. See 

Castaneda, 810 F.3d at 41 (en banc) (opinion of Barron, J.). This 

reading of the statute fails to account for the divergent purposes of 

§ 1226(a) and (c). 

The differing functions of § 1226(a), which addresses release on 

bond, and § 1226(c), which describes aliens ineligible for release, 

indicate that the detention proceedings in § 1226(a) are not a 

consequence for governmental delay when detaining the aliens 

categorized in § 1226(c). Congress enacted § 1226(a) to provide bond 

hearings to aliens who are “entitled to a hearing to establish whether 

continued detention is necessary.” Rodriguez v. Robbins, 804 F.3d 

1060, 1085 (9th Cir. 2015). When enacting IIRIRA, Congress deemed 

the aliens covered by § 1226(c) to be too dangerous or too great of a 
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flight risk to release them on bail. See Kim, 538 U.S. at 518–26. Thus, 

while § 1226(a) preserves due process, § 1226(c) preserves public 

safety. Because of the sections’ distinct aims, it would be illogical for 

authority to revert to an immigration judge as a result of a delay in 

mandatory detention. 

The plain text and divergent purposes of § 1226(a) and (c) reveal 

the lack of any sanction or alternative course of action triggered by 

delayed governmental action. In the absence of these two factors, both 

of which must be present to strip the government of its jurisdictional 

authority, this Court must hold that the Government retains authority 

to detain the designated immigrants. See Sylvain, 714 F.3d at 160–61. 

2. Granting Appellee’s Petition Would 
Undermine the Purpose of Giving the 
Attorney General Mandatory Detention 
Authority. 

In United States v. Montalvo-Murillo, the Supreme Court 

applied the loss of authority canon to the Bail Reform Act of 1984. 495 

U.S. 711, 714–17 (1990) (citing 18 U.S.C. § 3142). It held that the 

government retains the ability to detain a person in spite of a breach of 

the statute’s timeline requirement. Id. Although the Bail Reform Act 

instructs courts to hold detention hearings “immediately upon the 

person’s first appearance before a judicial officer,” 18 U.S.C. § 3142, 

the Court concluded that depriving the government of its power to 

detain would undermine the “design and function of the statute,” 
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Montalvo-Murillo, 495 U.S. at 719. Following the Supreme Court’s 

refusal to presume loss of authority in Montalvo-Murillo, this Court 

should not presume that the government’s failure to act immediately 

amounts to a loss of authority under § 1226(c). See Olmos, 780 F.3d at 

1326. 

Holding for Appellee would deprive the Government of authority 

to act as § 1226 mandates. The district court attempted to distinguish 

Montalvo-Murillo, claiming that IIRIRA, unlike the Bail Reform Act, 

designates a course of action if the alleged timeline is breached. See 

J.A. 11–12. According to this improper interpretation, in the event of a 

breach of the alleged timeline in § 1226(c), the Attorney General 

merely reverts back to § 1226(a). See id.; see also Castaneda, 810 F.3d 

at 42 (en banc) (opinion of Barron, J.). However, if the government’s 

authority were to revert from § 1226(c)’s mandatory detention to 

§ 1226(a)’s bond hearing, “immigration judges might order 

detention . . . [but] they might not.” See Olmos, 780 F.3d at 1325. If the 

judge were to release an alien, such a decision would contravene 

Congress’s intent in designating categories of aliens for mandatory 

detention. See United States v. Shields, 649 F.3d 78, 87 (1st Cir. 2011) 

(holding that the government retained the duty to detain a defendant 

because “release . . . would be manifestly inconsistent with the overall 

structure of the Act”). Therefore, this Court must follow the Supreme 



 50 

Court’s dictates and hold that the Government retains the authority to 

detain Appellee. See Dolan v. United States, 560 U.S. 605, 611 (2010); 

Gen. Motors Corp. v. United States, 496 U.S. 530, 541 (1990).  

E. This Court Must Rule for the Government, 
Whether By Deferring to the BIA’s 
Interpretation or Employing the Loss of 
Authority Canon.  

The Government retains authority under § 1226(c) to detain 

Appellee without a bond hearing, irrespective of when that detention is 

initiated. The BIA’s reasonable interpretation of the statute best 

facilitates congressional intent and is entitled to Chevron deference. 

Even without said deference, because § 1226 contains neither a 

deadline nor a sanction, the loss of authority canon instructs this Court 

to rule for the Government. 
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CONCLUSION 

 For the foregoing reasons, this Court should reverse the district 

court’s decision and deny Appellee’s petition for writ of habeas corpus. 
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APPENDIX 

U.S. Constitution 

 
Article I, § 8, cl. 4  
 
The Congress shall have Power . . . . to establish an uniform Rule of 
Naturalization, and uniform Laws on the subject of Bankruptcies 
throughout the United States 
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Armed Career Criminal Act (“ACCA”), 18 U.S.C. § 924 (2012)  
 
§ 924. Penalties 
 

(e)(1) In the case of a person who violates section 922(g) of this 
title and has three previous convictions by any court referred to 
in section 922(g)(1) of this title for a violent felony or a serious 
drug offense, or both, committed on occasions different from one 
another, such person shall be fined under this title and 
imprisoned not less than fifteen years, and, notwithstanding any 
other provision of law, the court shall not suspend the sentence 
of, or grant a probationary sentence to, such person with respect 
to the conviction under section 922(g). 
(2) As used in this subsection— 
 
. . . . 

 
(B) the term “violent felony” means any crime punishable 
by imprisonment for a term exceeding one year, or any act 
of juvenile delinquency involving the use or carrying of a 
firearm, knife, or destructive device that would be 
punishable by imprisonment for such term if committed 
by an adult, that— 

(i) has as an element the use, attempted use, or 
threatened use of physical force against the person 
of another; or 
(ii) is burglary, arson, or extortion, involves use of 
explosives, or otherwise involves conduct that 
presents a serious potential risk of physical injury 
to another; and 

(C) the term “conviction” includes a finding that a person 
has committed an act of juvenile delinquency involving a 
violent felony. 
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Bail Reform Act, 18 U.S.C. § 3142 (2012)  

 
§ 3142. Releases or detention of a defendant pending trial 
 
(f) Detention hearing.—The judicial officer shall hold a hearing to 
determine whether any condition or combination of conditions set forth 
in subsection (c) of this section will reasonably assure the appearance 
of such person as required and the safety of any other person and the 
community— 
. . . .  

(2) upon motion of the attorney for the Government or upon the 
judicial officer's own motion, in a case that involves— 

(A) a serious risk that such person will flee; or 

(B) a serious risk that such person will obstruct or 

attempt to obstruct justice, or threaten, injure, or 

intimidate, or attempt to threaten, injure, or intimidate, a 

prospective witness or juror. 

 

The hearing shall be held immediately upon the person's 

first appearance before the judicial officer unless that 

person, or the attorney for the Government, seeks a 

continuance.  
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Comprehensive Crime Control Act, 18 U.S.C. § 16 (2012)  

 

§16. Crime of violence defined 

 

The term “crime of violence” means— 

 

(a) an offense that has as an element the use, attempted use, or 

threatened use of physical force against the person or 

property of another, or 

 

(b) any other offense that is a felony and that, by its nature, 

involves a substantial risk that physical force against the person 

or property of another may be used in the course of committing 

the offense. 
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Detainee Treatment Act, 28 U.S.C. §2241 (2012)  

 
§ 2241. Power to grant writ 
 

(a) Writs of habeas corpus may be granted by the Supreme Court, any 

justice thereof, the district courts and any circuit judge within their 

respective jurisdictions. The order of a circuit judge shall be entered in 

the records of the district court of the district wherein the restraint 

complained of is had. 

(b) The Supreme Court, any justice thereof, and any circuit judge may 

decline to entertain an application for a writ of habeas corpus and may 

transfer the application for hearing and determination to the district 

court having jurisdiction to entertain it. 
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Immigration and Nationality Act, 8 U.S.C. §§ 1101 et. seq. (2012) 

(selected sections) 
 
§ 1101. Definitions   
 
(a) As used in this chapter— 
. . . .  

(43) The term “aggravated felony” means— 
. . . . 

(F) a crime of violence (as defined in section 16 of Title 18, 
but not including a purely political offense) for which the 
term of imprisonment at least one year; 

. . . .  

(48)(A) The term “conviction” means, with respect to an alien, a 

formal judgment of guilt of the alien entered by a court or, if 

adjudication of guilt has been withheld, where— 

(i) a judge or jury has found the alien guilty or the alien 

has entered a plea of guilty or nolo contendere or has 

admitted sufficient facts to warrant a finding of guilt, and 

(ii) the judge has ordered some form of punishment, 

penalty, or restraint on the alien's liberty to be imposed. 

 
* * * 

§ 1153. Allocation of immigrant visas 

 . . . . 

(b) Preference allocation for employment-based immigrants 

Aliens subject to the worldwide level specified in section 1151(d) of this 

title for employment-based immigrants in a fiscal year shall be allotted 

visas as follows: 

. . . .  

(5) Employment creation 

(A) In general 

Visas shall be made available, in a number not to exceed 

7.1 percent of such worldwide level, to qualified 

immigrants seeking to enter the United States for the 
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purpose of engaging in a new commercial enterprise 

(including a limited partnership)— 

(i) in which such alien has invested (after 

November 29, 1990) or, is actively in the process of 

investing, capital in an amount not less than the 

amount specified in subparagraph (C), and 

(ii) which will benefit the United States economy 

and create full-time employment for not fewer than 

10 United States citizens or aliens lawfully 

admitted for permanent residence or other 

immigrants lawfully authorized to be employed in 

the United States (other than the immigrant and 

the immigrant's spouse, sons, or daughters). 

(iii) Redesignated (ii) 

(B) Set-aside for targeted employment areas 

(i) In general 

Not less than 3,000 of the visas made available 

under this paragraph in each fiscal year shall be 

reserved for qualified immigrants who invest in a 

new commercial enterprise described in 

subparagraph (A) which will create employment in 

a targeted employment area. 
 

* * * 
§ 1226. Apprehension and Detention of Aliens 
(a) Arrest, detention, and release 
On a warrant issued by the Attorney General, an alien may be 
arrested and detained pending a decision on whether the alien is to be 
removed from the United States. Except as provided in subsection (c) of 
this section and pending such decision, the Attorney General— 

(1) may continue to detain the arrested alien; and 
(2) may release the alien on— 

(A) bond of at least $1,500 with security approved by, and 
containing conditions prescribed by, the Attorney 
General; or 
(B) conditional parole; but 
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(3) may not provide the alien with work authorization (including 
an “employment authorized” endorsement or other appropriate 
work permit), unless the alien is lawfully admitted for 
permanent residence or otherwise would (without regard to 
removal proceedings) be provided such authorization. 

(b) Revocation of bond or parole 
The Attorney General at any time may revoke a bond or parole 
authorized under subsection (a) of this section, rearrest the alien under 
the original warrant, and detain the alien. 
(c) Detention of criminal aliens 

(1) Custody 
The Attorney General shall take into custody any alien who— 

(A) is inadmissible by reason of having committed any 
offense covered in section 1182(a)(2) of this title, 
(B) is deportable by reason of having committed any 
offense covered in section 1227(a)(2)(A)(ii), (A)(iii), (B), 
(C), or (D) of this title, 
(C) is deportable under section 1227(a)(2)(A)(i) of this title 
on the basis of an offense for which the alien has been 
sentence1 to a term of imprisonment of at least 1 year, or 
(D) is inadmissible under section 1182(a)(3)(B) of this title 
or deportable under section 1227(a)(4)(B) of this title, 

 
when the alien is released, without regard to whether the 
alien is released on parole, supervised release, or 
probation, and without regard to whether the alien may 
be arrested or imprisoned again for the same offense. 

(2) Release 
The Attorney General may release an alien described in 
paragraph (1) only if the Attorney General decides pursuant to 
section 3521 of Title 18 that release of the alien from custody is 
necessary to provide protection to a witness, a potential witness, 
a person cooperating with an investigation into major criminal 
activity, or an immediate family member or close associate of a 
witness, potential witness, or person cooperating with such an 
investigation, and the alien satisfies the Attorney General that 
the alien will not pose a danger to the safety of other persons or 
of property and is likely to appear for any scheduled proceeding. 
A decision relating to such release shall take place in accordance 
with a procedure that considers the severity of the offense 
committed by the alien. 

. . . .  
 

(e) Judicial review 
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The Attorney General's discretionary judgment regarding the 
application of this section shall not be subject to review. No court may 
set aside any action or decision by the Attorney General under this 
section regarding the detention or release of any alien or the grant, 
revocation, or denial of bond or parole. 
 

* * * 
§ 1227. Deportable aliens 
(a) Classes of deportable aliens 
. . . . 

(2)Criminal offenses 
(A) General Crimes 
. . . . 

(iii) Aggravated felony 

Any alien who is convicted of an aggravated felony at any 

time after admission is deportable. 
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IMMIGRATION ACT OF 1990, Pub. L. No. 101–649, 104 Stat. 
4978, 5049 (current version at 18 U.S.C. § 1226 (2012))  

 
§ 504. Custody pending determination of deportation and excludability 
 
(b) Excludability 
Pending a determination of excludability, the Attorney General shall 
take into custody any alien convicted of an aggravated felony upon 
completion of the alien's sentence for such conviction.  
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Judiciary Act, 28 U.S.C. § 1291 (2012)  

 
§ 1291. Final decisions of district courts 
 
The courts of appeals (other than the United States Court of Appeals 
for the Federal Circuit) shall have jurisdiction of appeals from all final 
decisions of the district courts of the United States, the United States 
District Court for the District of the Canal Zone, the District Court of 
Guam, and the District Court of the Virgin Islands, except where a 
direct review may be had in the Supreme Court. The jurisdiction of the 
United States Court of Appeals for the Federal Circuit shall be limited 
to the jurisdiction described in sections 1292(c) and (d) and 1295 of this 
title. 
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Miscellaneous and Technical Immigration and Naturalization 
Amendments of 1991, Pub. L. No. 102-232, 105 Stat. 1733, 1751 
(effective as if included in the 1990 Act) (current version at 18 
U.S.C. § 1226 (2012)) 

 
§ 304. Corrections Relating to Title V of the Immigration Act of 1990 
 
(B) The Attorney General may not release from custody any lawfully 
admitted alien who has been convicted of an aggravated felony, either 
before or after a determination of deportability, unless the alien 
demonstrates to the satisfaction of the Attorney General that such 
alien is not a threat to the community and that the alien is likely to 
appear before any scheduled hearings. 
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Speedy Trial Act, 18 U.S.C. § 3162 (2012)  

 

§ 3162. Sanction 

 

(a)(1) If, in the case of any individual against whom a complaint is filed 

charging such individual with an offense, no indictment or information 

is filed within the time limit required by section 3161(b) as extended 

by section 3161(h) of this chapter, such charge against that individual 

contained in such complaint shall be dismissed or otherwise dropped. 

In determining whether to dismiss the case with or without prejudice, 

the court shall consider, among others, each of the following factors: 

the seriousness of the offense; the facts and circumstances of the case 

which led to the dismissal; and the impact of a reprosecution on the 

administration of this chapter and on the administration of justice. 

 

(2) If a defendant is not brought to trial within the time limit required 

by section 3161(c) as extended by section 3161(h), the information or 

indictment shall be dismissed on motion of the defendant. The 

defendant shall have the burden of proof of supporting such motion but 

the Government shall have the burden of going forward with the 

evidence in connection with any exclusion of time under subparagraph 

3161(h)(3). In determining whether to dismiss the case with or without 

prejudice, the court shall consider, among others, each of the following 

factors: the seriousness of the offense; the facts and circumstances of 

the case which led to the dismissal; and the impact of a reprosecution 

on the administration of this chapter and on the administration of 

justice. Failure of the defendant to move for dismissal prior to trial or 

entry of a plea of guilty or nolo contendere shall constitute a waiver of 

the right to dismissal under this section. 
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Violent Crime Control and Law Enforcement Act, 18 U.S.C. § 
3559 (2012)  

 

§ 3559. Sentencing classification of offenses 

 

(a) Classification.—An offense that is not specifically classified by a 

letter grade in the section defining it, is classified if the maximum 

term of imprisonment authorized is— 

. . . .  

 (6) one year or less but more than six months, as a Class A 

misdemeanor; 

(7) six months or less but more than thirty days, as a Class B 

misdemeanor; 

(8) thirty days or less but more than five days, as a Class C 

misdemeanor; or 

(9) five days or less, or if no imprisonment is authorized, as an 

infraction.  
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Ames Revised Statute § 603—Definitions  

 
For purposes of this chapter, the following definitions apply unless 
otherwise indicated: 
. . . .  
(17) “Bodily harm” means significant bodily impairment 
. . . .  
 (32) An  “intentional” act is one done with the purpose of 
accomplishing a certain result or knowledge to a substantial certainty 
that the act will have that result. 
. . . .  
 (54) “Negligence” means acting with the failure to observe the care 
that a reasonable person would observe in order to prevent the action 
from causing harm. 
. . . .  
 (88) “Serious bodily harm” means any bodily impairment that results 
in severe pain or decreased bodily function over an extended period of 
time. 
. . . .  
 (94) “Recklessness” means acting with conscious disregard of a risk 
that the action will cause harm.   



 p 

Ames Revised Statute § 603-42—Third degree assault 

 
A person is guilty of third-degree assault when: (1) with intent to cause 
bodily harm to another, he or she causes bodily harm to that person or 
to another person; or (2) he or she recklessly or negligently causes 
serious bodily harm to another person.  Any person convicted of third-
degree assault is guilty of a misdemeanor and may be sentenced to not 
more than one year in prison. 
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8 C.F.R. § 1003.1  

 
(a)(1) Organization. There shall be in the Department of Justice a 
Board of Immigration Appeals, subject to the general supervision of 
the Director, Executive Office for Immigration Review (EOIR). The 
Board members shall be attorneys appointed by the Attorney General 
to act as the Attorney General's delegates in the cases that come before 
them. The Board shall consist of 17 members. A vacancy, or the 
absence or unavailability of a Board member, shall not impair the 
right of the remaining members to exercise all the powers of the Board. 
. . . .  

(d) Powers of the Board— 

(1) Generally. The Board shall function as an appellate body charged 

with the review of those administrative adjudications under the Act 

that the Attorney General may by regulation assign to it. The Board 

shall resolve the questions before it in a manner that is timely, 

impartial, and consistent with the Act and regulations. In addition, the 

Board, through precedent decisions, shall provide clear and uniform 

guidance to the Service, the immigration judges, and the general 

public on the proper interpretation and administration of the Act and 

its implementing regulations. 
 


