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· PART I: LEGISLATION

· The Legislative Process & Theories of Interpretation

· I. Introduction to Statutory Interpretation

· A. 1-US v. Marshall 7th 1990
1. Facts

a. Marshall sentenced to 20 years for selling >10g LSD

b. Controlled Substances Act—21 U.S.C. § 841

i. Any person violates (a) of this section shall be sentenced as follows…”10g or more of a mixture or substance containing a detectable amount of LSD…if death or serious bodily injury results form use of such substance shall be not less than 20 years or more than life…”

c. Avg dose of LSD = 0.05 mg ( distributed in a carrier

i. Diff carriers/solvents have diff weights

d. Disparity b/t weight of pure LSD & weight of LSD + carrier

2. Issue/Legal Question

a. When you apply the mandatory statutory minimum penalties do you calculate the weight of the drug based only on the weight of LSD or do you also include the carrier?

b. Issue turns on interpretation of “mixture or substance”  & “detectable amount”

3. Holding 

a. Absent more information on chemistry of LSD, stick to the conclusion that blotter paper treated w/LSD is a “mixture or substance containing a detectable quantity” of LSD

b. Calculate weight of LSD + carrier in determining application of statutory min penalties

4. Justice Easterbrook’s Majority Opinion

a. Textualist ( follow letter of law, acknowledges punishment may seem unreasonable

b. Not possible to construe words of § 841 to make penalty turn on net weight of drug rather than weight of carrier & drug

i. Statute speaks of “detectable amount” = opposite of pure

ii. Point of statute is that mixture is not to be converted to equivalent amt of pure drug

c. “mixture”

i. can’t pick a grain of LSD off surface of blotter paper ( mixture

5. Justice Posner’s Dissent

a. Al interpretation is contextual

i. Interpret words of statute against background that includes constitutional commitment to rationality & consideration of how LSD actually produced, distributed & sold

b. § 841 works well for drugs that are sold by weight BUT LSD sold by dose

i. weight of carrier much greater than that of LSD & irrelevant to potency

ii. 20,000 doses of LSD = 1g ( Marshal wouldn’t have even been subject to 5 year mandatory minimum if he sold LSD in pure form

iii. person who sells LSD on blotter paper not worse criminal than one who sells same number of doses on gelatin cubes but is subject to heavier sentencing

6. PCP Provision—lower weight threshold for PCP & another higher threshold for mixture containing PCP

a. US Govt

i. Clear distinction made b/t pure substance & mixture for PCP, if Congress wanted to do the same for LSD they could have b/c already knew how to

ii. Congress aware of fact that drugs are often mixed w/another substance & made conscious decision in case of PCP but didn’t extend it to LSD

b. Marshall

i. Congress recognized distinction b/t mixture & pure forms & accompanying sentences

ii. Maybe Congress knew more about PCP (PCP like LSD sold by dose)

1. Congress aware that if dealing w/drug sold by dose ( increased threshold for mixture & distinguished b/t drug in pure form vs. mixture/substance

· B. Class Notes

1. What is the job of the court?  Role of judges?  What does the judge’s obligation to interpret the law mean?

a. Separation of Power

i. Law is actual statute—text of law is what Congress actually passed 

b. Judicial Activist

i. If judges feel it’s legitimate for them to deviate from text of law

ii. Worried that uenelcted judges not politically accountable will substitute their notions of wise policy for Congress’s notion of policy

iii. Can lead to unpredictability

c. Judicial Interpretation

i. Medium ground

ii. Judges should do their best to respect scheme & purpose of statute

iii. Giving judges limited flexibility in special cases

2. Congress can fix it

a. If statute is written in way that leads to unjust outcomes ( Congress can/will step into fix it

i. Similarly, if Congress didn’t like Court’s decision they can modify via statute

b. Counterargument

i. Miscarriage of justice for particular defendant

ii. More strict/narrow/textualist construction will make Congress more cautious of wording they use

· II. Text & Purpose

· A. 2-Riggs v. Palmer NY 1889
1. Facts

a. Palmer made last will & testament, gave legacies to daughters & rest to grandson (Palmer)

b. Palmer poisoned & killed grandfather

c. NY state legislature passed statute on how valid wills could be made & revoked

i. Written will could be altered by court w/few exceptions (didn’t include when beneficiary of will murdered testator)

2. Legal Question

a. Can Palmer, beneficiary of will who murdered testator, claim the property left to him in the will?

3. Holding

a. Palmer can’t acquire property (by his crime)

b. All laws controlled by general fundamental maxims of common law 

i. no one shall be permitted to profit by own fraud/take advantage of own wrong

4. Arguments for Riggs

a. Absurdity principle—no statute should be construed so as to reach an absurd result

b. It’s so obvious legislature wouldn’t want someone like Elmer to inherit (refrained from including it as an exception)

5. Arguments for Palmer

a. Literal language of law doesn’t allow for this type of exception

b. Legislture included certain exception to general rule implies the exclusion of others

c. Absurdity exception can be easily abused if it’s overgeneralized/applied

· B. US v. Kirby 1868
1. Facts

a. Kirby, sheriff of county, commanded to arrest Farris, a federal postmaster & bring him before court for murder indictment

b. Federal statute that makes it illegal to impede delivery of mail

2. Legal Question

a. Does arrest of mail carrier upon bench warrants from Circuit Court of KY qualify under circumstance of an obstruction of mail w/in meaning of acts of Congress?

3. Holding

a. No, Act of Congress which punishes obstruction of passage of mail or its carrier doesn’t apply to temporary detention of mail by arrest of carrier upon indictment for murder

b. Court distinguishes b/t arresting someone for course of civil process & felony

i. Can’t delay mail carrier by detainment for civil process BUT can if you’re arresting mail carrier for state law felony

c. No officer/employee of US is placed by position above responsibility of legal tribunals of country

d. Public inconvenience which may follow from temporary delay in mail transmission far less than that which would arise from extending immunity to mail carrier

· C. Church of Holy Trinity v. United States 1892
1. Facts

a. Religious society in NY hired resident of England to be its pastor

b. In midst of immigrant hysteria govt enacted statute—“it shall be unlawful for any person, company, partnership or corporation to prepay transportation, or in any way assist or encourage importation of migration of any alien(s), any foreigner(s) into US under contract/agreement…to perform labor or service of any kind”

2. Legal Question

a. Was the Act meant to apply to churches hiring preachers from overseas?

3. Holding

a. Does not apply to pastor

b. Title of Act + Evil it intended to remedy + Circumstances surrounding appeal to Congress + Committee Report = Intent of Congress was to stop influx of cheap unskilled labor

c. Despite broad language of statute, not w/in intention of legislature = can’t be w/in statute

4. Arguments

a. Church: Deviate from literal text b/c it’s not what Congress meant.  “Labor and services” in this context interpreted to mean manual labor (to ordinary speaker of English language at time)

i. Counter-argument

1. Even if this works for labor, the pastor’s relationship to church is one of service

2. There are explicit exceptions to certain types of ppl to which statute doesn’t apply.  These ppl aren’t doing manual labor.  If words “labor & services” excluded brain toiling activities then exemptions are superfluous & thus redundant”

b. Church: Legislative History of Statute—Committee Report shows that Senate thought about including “manual labor and service” but chose not to because they thought it was too obvious.  

i. Counter-argument—Senate Committee Report is not the law, the statute that got passed said “labor or service of any kind”.  No one voted on Committee Report.

c. Church: Court shouldn’t construe statutes to produce absurd results if literal text of statute would lead to absurd results.  It would be absurd & contrary to legislative intent to read statute that way b/c this is a Christian nation.  It wouldn’t make sense for Congress to do such a thing.

i. Counter-argument—Not clear that this leads to an absurd result

d. Church: Title of Act is “An act to prohibit importation and migration of foreigners & aliens under contract or agreement to perform labor in US.”  

e. United States: Modifier of “any kind” emphasizes the breadth of the meaning.
f. United States: Specific exceptions are made in the 5th section.  This strengthens the idea that every other kind of labor & service was intended to be reached by 1st section.
i. All the exceptions do not involve manual labor, like pastor’s work.  Thus, pastor is an exception

· D. Public Citizen v. United States Department of Justice 1989
1. Facts

a. FACA—Federal Advisory Committee Act

i. Purpose to ensure regularity & transparency

ii. Imposes requirements for advisory groups—i.e. filing a charter, keeping minutes etc.

iii. Impetus - concerns that many commissions were inefficiently squandering resources & panels were stacked w/biased experts and rigged to produce certain results

b. FACA: Section 3(2)—An advisory committee is:

i. Established by statute/reorganization plan

ii. Utilized by President
iii. Utilized by 1 or more agencies in interest of obtaining advice/recommendations for President or 1 or more agencies/officers of Federal Govt.

c. Cause of Action

i. Washington Legal Fund (WLF) sued DOJ after ABA Committee refused WLF’s request for names of potential judicial nominees it was considering & ABA Comm’s reports & minutes of meetings

2. Legal Question

a. Does FACA apply to the special advisory relationship between the Department of Justice & the ABA’s Standing Committee on Federal Judiciary?

b. Does ABA Committee qualify as an “advisory committee” under FACA?

3. Holding

a. No, FACA doesn’t apply to special advisory relationship b/t DOJ & ABA’s Standing Comm

b. Couldn’t have been Congress’ intention that any group of 2 or more ppl from which President/Executive agency seeks advice is subject to FACA requirements (i.e. writing charter)

i. This would be absurd

c. If “utilize” is taken straightforwardly ( all of FACA’s restrictions apply if President consults w/own political party before picking cabinet

d. It’s perfectly acceptable to look beyond the naked text when the result that it provides is difficult to fathom/inconsistent w/Congress’s intention

e. Literalistic meaning would catch more groups & consulting arrangements than Congress intended

f. FACA was supposed to remedy wasteful expenditure of public funds on worthless committee mtgs.

4. Concurrence—Justice Kennedy

a. Agrees generally that court can deviate from literal meaning of statute to prevent absurd results

b. BUT absurdity has a much higher threshold that does NOT apply here

i. Absurd = no rational person would interpret statutes in that manner

c. Agrees w/decision b/c application of FACA would be plain violation of Constitution’s Appointment Clause

i. Just b/c something is unconstitutional does NOT mean it’s absurd

d. Court disregards plain language of statute NOT b/c application would be absurd BUT b/c based on view of legislative history the Court is ‘”fairly confident” that FACA shouldn’t be construed to include ABA Committee

e. When it’s clear that unambiguous language of statue embraces a certain conduct + it wouldn’t be absurd to apply statute to such conduct = NO need for Court’s critical interpretation

i. i.e. Court consults spirit of legislation to find/discover an alternative interpretation of statute that Court prefers

· E. West Virginia University Hospital v. Casey 1991
1. Facts

a. WVUH objected to new Medicaid reimbursements

b. WVUH filed suit and prevailed

c. District Ct. awarded fees including over $100,000 in fees attributable to expert services

d. Title 42 U.S.C. § 1988

i. In any action or proceeding to enforce provision of sections…the court, in its discretion may allow the prevailing party, other than the United States, a reasonable attorney’s fee as part of the costs.”

2. Legal Question

a. Is a plaintiff who prevails in federal civil right law suit entitled to recover expert witness fees in addition to attorney fees according to Title 42 U.S.C. § 1988?

b. “reasonable attorney’s fee” = subject to interpretation

3. Holding

a. No, § 2988 conveys no authority to shift expert fees

b. Statute’s language is plain & unambiguous

i. WVUH not asking for construction of statute but enlargement of it by court

4. Arguments

a. Casey—If Congress wanted to include “expert fees” it would have specified.  Diverse categories of statutes have specifically addressed expert witness fees when fee shifting.  The lack of mention in §1988 is intention and thus, statute doesn’t cover expert witness fees.  If Congress wanted to include 

i. Counterargument—One includes the other (i.e. atty’s fees includes expert witness fees)

b. WVUH—Pre-1976, the judicial usage of “attorney’s fees” included the fees of experts.  

i. Counterargument—Pre 1976, some federal courts shifted expert fees to losing parties pursuant to various equitable doctrines BUT did NOT shift them as an element of attorney’s fees.  In these cases, the analysis discussed them as two separate categories

c. WVUH—§ 1988 intended to restore pre-Aleyska regime & since expert fees were shifted then, they should be shifted now.  In Aleyska (1975), supreme Ct. held that discretion to shift expert fees didn’t extend beyond few exceptional circumstances long recognized by Common law.

i. Counterargument—§1988 is both broader & narrower than pre-Aleyska regime in its plain language.  It is broader b/c under § 1988 plaintiffs could recover not just for atty general cases that defend important rights.  It is narrower b/c §  1988 is limited to violations of specified civil rights statutes.  (Before Alyeska, civil rights plaintiffs could recover fees pursuant to the private attorney general doctrine only if private enforcement necessary to defend important rights benefiting many people. § 1988 does not have a similar limitation.  It is more limited b/c now § 1988 limited to violations of specified civil rights statutes. Thus, Aleyska itself would have been reversed b/c re: Natl Environmental Policy Act).

d. WVUH—MO v. Jenkins held that § 1988 permitted separately billed paralegal & law clerk time to be charged to losing party.

i. Counterargument—This is not an analogous situation.  Was not remotely plain in Jenkins that “attorney’s fee” didn’t include charges for law clerk & paralegal service.  Traditionally, these services have been included in the calculation of lawyers’ hourly rates.

e. WVUH—Even if Congress plainly didn’t include expert fees in shifting provisions of §1988, it would have done so if it thought about it.  When statutory term is presented to court for first time is ambiguous, construe it to contain a permissible meaning that fits most logically & comfortably into body of previously & subsequently enacted law.

i. Counterargument—It is not the Court’s job to eliminate clearly expressed inconsistency of policy and to treat alike subjects that different Congresses have chosen to treat differently

5. Dissent—Justice Stevens

a. Senate Report on Civil Rights Atty’s Fees Award Act of 1976 says purpose of §1988 was “to remedy anomalous gaps in our civil rights laws created by US Supreme Ct’s recent decision in Alyeska and achieve consistency in our civil rights laws”

b. Want indivs to be able to serve as Private Atty Generals—be able to afford to bring actions even against state or local bodies to enforce civil rights laws

i. To achieve this citizens must have opportunity to recover what it costs them to vindicate their rights in  court.  

ii. House Report—House bill “..was designed to give such persons effective access to the judicial process.”  

· F. Class Notes

1. Critiques of Legislative Intent

a. Worried about indeterminancy.  It’s very hard to determine what legislature would have said

i. What if what judges think the legislators would have said is really what the judges think the legislators should have said.

b. The law is what Congress passed & what went through the legislative process.

i. What they wanted/intended to do is completely irrelevant.  The only way legislators enact their intents/desires & what they wanted to get out is through the law that passes through the legislative process.

c. Intent itself is an incoherent process.

i. Can’t say there is such a thing as legislative intent in most cases.  Congress is a “they” not an “it”.  Thus, you can’t ascribe a single intent to a collective body.

2. Textualists

a. Basic beliefs

i. Statutes should be interpreted based on the ordinary meaning of statute’s terms in context

ii. Take into account context, structure & sensitive to usage of terms in art or literal form

iii. NOT naïve literalists, agree language has meaning in context

iv. BEST way to interpret statute is based on text & context, should NOT take into account policy

b. Formal Defense of Positions

i. Only statutory text is subject to rigors of legislative process

ii. Any given statute is a function of negotiation & compromise—can’t say it has 1 particular purpose

iii. Legislation might not have 1 intended purpose

c. Functional Defense—policy related

i. Concerned w/dangers inherent in giving judges too much interpretive freedom

ii. Interest in stability & predictability of law

iii. If judges faithfully adhered to textual interpretation ( Congress will draft legislation more carefully (& not rely on judges to bail them out)

3. Purposivists

a. Agree w/textualists that starting point of interpretation should be text of statute

b. Judges have authority to construe statutes in such a way as to get results in line w/what statute was seeking to accomplish

c. Respect legislative process more if you attribute to Congress generally reasonable purpose & then try to figure out what it was

d. Best to assume legislators are “reasonable (wo)men pursuing reasonable purposes reasonably”

e. More optimistic view of judges think they have capacity to make reasonable interpretive decisions

4. Intentionalists

a. Courts should ask what was the intention of the legislature?  What would the intention of the legislature have been if they decided this precise case?

b. Key differences from purposivism

i. Don’t think it’s important to know actual subjective intention of indiv legislators

ii. Think you can discern statute’s purpose even if you don’t know subjective specific intention

5. Tension b/t Textualist Modes of Interpretation & Purposivism
a. In practice, there may be considerably less of gap b/t modern textualists & modern purposivists.

b. Considerations of context often seem to overlap w/purpose

c. Often you have words or phrases that when considered in isolation mean many things.  But when put into context you can figure out which one is applicable here/right one for purposes regarding the statute.

· III. Ordinary Meaning, Special Meaning, & Context

· A. Nix v. Hedden 1893
1. Facts

a. Tariff imposed on vegetables but NOT fruits

b. Customs officer imposes tariff based on notion that it is tomato

2. Legal Question

a. Is a tomato a vegetable or a fruit?

3. Holding

a. Tomato is a vegetable.

b. Tomato does NOT qualify as a fruit under the Tariff.

4. Arguments

a. Botanically, speaking tomato is a fruit (of the vine like cucumbers, peas etc.)

b. This is a commercial statute, important question is how ppl engaged in commerce of fruits & vegetables would treat tomato?

i. Sellers & buyers refer to & classify tomato as fruit

c. Look at type of statute to see which definition should apply (scientific vs. cultural)

i. If it as a statute for scientific research, scientific/botanical definition is more applicable

d. **absent evidence to contrary, we should assume that statutory evidence should be given its most natural or ordinary meaning

· B. Corning Glass Works v. Brennan 1974
1. Facts

a. Both NY & PA law prohibited working at night ( position filled by male workers

i. Had to pay night shift workers more money to induce them to work

b. Equal Pay Act

i. To make a case under the Act, Secy of Labor must show that an employer pays different wages to employees of opposite sexes ‘for equal work on jobs the performance of which requires equal skill, effort,  & responsibility, & which are performed under similar working conditions.’

ii. Exception = if working conditions are different

2. Legal Question

a. Did Corning Glass Works violate Equal Pay Act of 1963 by paying higher base wages to male night shift inspectors than it paid to female inspectors who performed the same tasks during the day shift?

b. Turns on interpretation of “similar working conditions”

3. Holding

a. Yes, it is a violation of the Equal Pay Act.

b. “working conditions” = specialized language/term of art of job evaluation systems that doesn’t encompass shift differentials

c. Time of day is not mentioned in any of the definitions as a relevant criterion in assessing work conditions

4. Brennan’s Arguments

a. Working conditions = surroundings + hazard

i. Does NOT include time of day/different shifts

b. Working conditions has specific term of art type meaning in large industrial organizations

i. Included responsibility, working conditions, effort

c. Original draft of Act was very vague ( industry executives weren’t happy & wanted more specificity

i. Congress incorporated words that had special meaning in the field

ii. Private sector had already developed a scheme for determining wages that needed to be paid based on 4 factors (skill, effort, responsibility, & working conditions)

5. Corning’s Arguments

a. Day shift work is NOT “performed under similar working conditions” as night shift work

i. BUT all of its own job evaluation plans treat the 2 shifts as equal

· C. Smith v. United States 1993
1. Facts

a. Smith attempted to barter w/undercover police officer ( exchange MAC-10 w/silence for cocaine

b. 18 U.S.C. § 924(c) 
i. mandatory minimum penalty of 30 years if fire arm used in relation to drug traffic offense is automatic or equipped w/a silence

2. Legal  Issues

a. Does the exchange of a gun for narcotic constitute “use” of a firearm “during and in relation to…[a] drug trafficking crime?”

b. Interpretation of “use”

3. Holding

a. Yes, exchange of gun for narcotic constitutes “use” under of § 924(c)(1)

b. Firearm’s use as a “weapon” & as an item of barter fall w/in plain language of § 924(c)(1), as long as use occurs during and in relation to drug trafficking offense.

c. Both use as a weapon & item of barter must constitute uses for 924(d)(1) to make sense

d. Both create dangers & risks that Congress meant of § 924(c)(1) to address

4. Arguments

a. Definition of Use

i. Smith—“use” in everyday/normal usage involves using a firearm as a weapon.  When we talk about using an instrument of any kind we usually mean using it for its intended purpose.

ii. US—Language sweeps broadly.  Just because “use” can have a narrower meaning doesn’t mean the statute uses the term in that sense (i.e. it’s narrow meaning).  If Congress wanted to use term in narrower sense, it would have specified such i.e. by adding “use as a weapon”.

b. Other sections of § 924(d)

i. Govt—In § 924(d), Congress employed “use” in a broad sense, including for trade & barter.  Statutory construction is holistic.  The provision may seem ambiguous in isolation but is usually clarified by the rest of the statutory scheme (i.e. § 924(d))

ii. Smith—“Use” is not a term of art.  Thus, it does not have to have a consistent meaning throughout the entire statute.  

c. Statutory Redundancy

i. Smith—If “use” is meant in the broadest sense.  Then the text to “use” or “carry” becomes redundant.

d.  Purposes of Statute

i. US—The purpose of the statute is to punish the use of a weapon in relation to drug trade.  Congress is trying to avoid the entire presence of a “firearm”.  Thus, used broad language.

ii. Smith—It’s not self evidently true that government would have considered using a gun as an offer to exchange it as severe & warranting the same punishment as using gun as a weapon.  

e. Rule of Lenity

i. If a statute is ambiguous, it should be construed in favor of defendant.

ii. BUT, the rule of lenity can’t dictate an implausible interpretation of statute or one at odds with the generally accepted contemporary meaning of a word.

· IV. The Legislative Process & Legislative History

· A. Class Notes

1. When, if ever, can you look at legislative history to assess meaning of a statute?

a. Holy Trinity—Ct looked to Committee Mtg reports & Anti-Immigration reports

b. WVUH—Justice Stephens dissent put considerable weight on legislative history (i.e. Alyeska)

c. Corning Glass—looked to legislative history of the enactment of the act

2. Where does legislation come from?

a. Typically starts w/proposal

b. Must attract some attn from legislature

i. Gets on legislative agenda ( referred to appropriate/relevant committee 

c. Most legislation dies in committee

d. If it goes further, committee votes on whether to endorse bill

i. If reported favorably, usually accompanied by Committee Report

e. Floor debate on proposal

f. Congress votes

g. President can sign/veto bill

i. If vetoed ( Congress can override w/ 2/3 vote

3. How useful is legislative history?

a. Earlier basic textualists were willing to look at legislative history when statute was ambiguous

b. Purposivists overall have more favorable view of use of legislative history

c. Recently, use of legislative history has come under fire by new textualists, like Scalia, who think its use is inappropriate

4. Under what circumstances is the legislative history probative as to what the legislature means?

a. Corning Glass

i. “working conditions” = term of art

ii. textualists might think it’s ok to use legislative history in this case b/c we’re using it to figure out the definition of a phrase.  NOT using legislative history to depart from text/implement legislative intent/purpose

· B. Bank One Chicago v. Midwest Bank & Trust

1. Facts

a. Inter-bank dispute re: dishonored check.

b. Bank One Chicago sues Midwest Bank in Federal District Court

c. Expedited Funds Availability Act

i. Title of 4010—“Civil Liability” (purpose to afford private parties claim for relief based on violation of statute & its implementing regulation)

ii. 4010(a)—Bank’s liability to person’s

iii. 4010(f) Bank’s liability to another bank

iv. Bd of Governors of Federal Reserve has broad authority to prescribe regulations expediting the collection & return of checks

2. Legal Question

a. Do federal courts have jurisdiction to hear a civil lawsuit brought under this Act by one bank against another bank?

3. Holding

a. Yes, federal courts have jurisdiction to hear civil suit brought under EFAA by one bank against another.

b. Nothing in text of 4010(f) suggests that Congress meant Federal Reserve Bd. to function as regulator & adjudicator in inter-bank controversies.

4. Drafting History of 4010

a. Section 4010(f) didn’t exist in original version

b. IF both disputes b/t banks and those b/t banks & persons could be adjudicated in civil court then why aren’t they included in the same subsection?

i. Separated inter-bank disputes b/c their significantly more complicated than disputes b/t banks & individuals.  Court wanted to consolidate aspects of 4010 to deal w/interbank disputes in one section

c. In original bills, anyone could sue anyone (including interbank disputes)

5. Justice Stevens—Usefulness of Drafting History

a. Bill like EFA which has bipartisan support & carefully considered by expert committees.  Then, Congress members will depend on committee members’ views when casting votes.

i. b/c members are content to endorse views of responsible committees ( intent of drafters becomes intent of the entire Congress

b. Conscientious judges should examine all public records that may shed light on meaning of statute

c. Often form tentative opinion about the meaning of the statute & then examine 

6. Justice Scalia (Concurring)—Against Use of Legislative History at All

a. Concurs b/c thinks text of statute is quite clear ( don’t need to take legislative history into account

b. If we’re going to play legislative history game, then conclusions that Court draws in this case based on legislative history leads to diff conclusion than majority.

i. Why? First thing the Court did was knock out interbank disputes from (a), it seems weird if their intent wasn’t to exclude

c. Law means what its text most appropriately conveys

i. Shouldn’t psychoanalyze those who enacted it

d. False to assume that most Senators & members of House are aware of drafting evolution of statute & that their actions in voting for final version will show they had the “same intent”

e. Many Congressional committees aren’t representative of full House

i. Disproportionately comprised of members whose constituents have a particular stake in the matter

f. Legislative history = makeweight

i. Court really decides based on other factors

7. Dialogue b/t Justice Stevens & Scalia

a. Stevens—Use legislative history to figure out what words mean, if they’re ambiguous.  Legislative history as evidence that’s probative as to what those ppl who voted thought it meant.

i. Scalia—Even if words are ambiguous, looking back on legislative history doesn’t get us anywhere b/c legislative history is just as ambiguous as the text of the statute.

b. Ginsberg—Use legislative history to see what the legislature thinks; generally probative of what legislators mean.

i. Scalia—At best, legislative history tells us understanding of conference committees.  Conference committees aren’t necessarily representative of legislature as a whole.

ii. Stevens—Agrees w/Scalia that only a tiny minority of legislators actually know about legislative history/exactly what the bill said.  BUT this is ok b/c the Conf Committee is highly relevant & b/c legislators are busy they rely on Conference Committee’s work

iii. Scalia—Even if justice Stevens is right, what conference committee though it meant isn’t an acceptable answer to question of what average legislator thinks it means.

· C. Blanchard v. Bergeron 1989
1. Facts

a. Jury awarded Blanchard $10,000 on claim sheriff’s deputy deprived him of civil rights.

b. District Ct awarded Blanchard $7500 in atty’s fees under 42 U.S.C. § 1988

c. Ct of Appeals reduced award to $4000 b/c Blanchard’s 40% contingent fee arrangement w/lawyer = cap on award

2. Legal Issue

a. Can court award an amount larger than amount that plaintiff would get under contingency fee?

3. Holding

a. Yes, Court can award damages larger than amt plaintiff would get under contingency fee

i. Contingent fee contract doesn’t impose automatic ceiling on award of atty’s fees.

b. Majority invokes legislative history to come to this decision

c. To hold otherwise, would be inconsistent w/statute & its policy & purpose.

4. Majority—Legislative History

a. Johnson court said here are 12 factors to determine reasonableness of atty’s fees

i. In the dicta mention that fee can’t be larger than contingency fee

b. BUT get around it b/c Senate Committee identifies 3 district cases that correctly apply Johnson

i. Contingency fee is NOT  a determinative factor

5. Concurring—Scalia

a. Agrees w/result but says legislative history is irrelevant

b. Formalist—only cares about text of statute (text is law & goes through legislative process)

c. Unreliability of legislative history as guide to what reasonable legislators meant

i. Likely that few members of Congress read the report.  Even if they did, unlikely that they looked up all the district cases referred to

d. Concern that inclusion of legislative history will expand the scope of judicial discretion

i. Worried courts will have more materials they can use to deviate from text of statute

ii. Worried unelected committee staffers/lobbyists who can’t get language into bill will get it into committee report & exert influence that way.

6. Responses to Scalia

a. Judicial inquiry into purposes of legislation/understanding what legislators trying to accomplish is legitimate

b. Not clear that Scalia’s assertions about how legislative process actually works are descriptively accurate.  For example, legislators & their staff may be more likely to read committee report than to pour over text of statute.

c. Fact that committee reports are so important to Congress seems to cast some doubt about fear that unelected staffers & lobbyists will “slip” stuff into reports they couldn’t get into actual bill

d. Judicial discretion isn’t so bad

i. Many uses of legislative history contract rather than expand the opportunity for judicial discretion.  When there are several plausible interpretations of statute, then looking to legislative history can guide us as to which is the most appropriate interpretation.

· D. Matter of Sinclair

1. Facts

a. Sinclairs, who own family farm, filed Ch. 11 bankruptcy in 4/1985

b. 11/1986 Congress added Ch 12 to provide benefits for farmer

c. Sinclairs asked bankruptcy court to covert case from Ch. 11 to Ch. 12

2. Legal Question

a. Which prevails in the event of conflict, the statute (which forbids conversion) or its legislative history (which permits conversion)?

b. Can Sinclairs convert their claim from Chapter 11 to Chapter 12 bankruptcy?

3. Holding

a. Based on the statute, Sinclairs can’t convert from Ch. 11 to Ch. 12

i. Ch. 11 cases pending on date the law went into effect can’t be converted to Ch. 12

b. § 302 (c)(1) has ascertainable meaning that isn’t absurd or consistent w/remaining provisions

4. Supreme Court’s Mixed Messages on Legislative History

a. If report explicitly contradicts statute ( use statute

b. Supreme Ct: when terms of statute are unambiguous ( judicial inquiry is completely

c. BUT if help exists to interpret meaning of words in statute, there can’t be a rule that completely forbids its use, however clearly the words appear on “superficial examination”

· E. Archer-Daniels-Midland & Company v. United States

1. Facts

a. Both committee reports describe 4% gross receipts method as way of calculating ceiling on allowable income

b. Most Supreme Ct. justices & lower judges continue to heavily rely on legislative history

2. Legal Question

a. Can corporation use 4% gross receipts method for determining taxable income of domestic international sales corporation if application of method would result in loss for related supplier?

3. Holding

· F. Exxon Mobil Corporation v. Allapattah Services Inc.

1. Facts

a. Federal courts are courts of limited jurisdiction

i. Federal question cases

ii. Diversity of citizenship cases—lawsuits b/t citizens of different states where amt in controversy exceeds threshold ($75,000)

b. 28 U.S.C. § 1367

i. federal district courts can exercise “supplemental jurisdiction” over claims that don’t independently meet all statutory jurisdictional requires but arise out of same case/controversy as claims that do meet all the requirements

2. Legal Issue

a. Can federal courts exercise diversity jurisdiction in class action lawsuit where some but not all of the plaintiffs have claims that are worth more than threshold?

3. Holding

a. Fed courts can exercise diversity jurisdiction in class action suit where only some of plaintiffs meet required threshold for amount in controversy

b. § 1367 unambiguously overrules Zahn
4. Related Cases

a. Zahn v. Intl Paper Co. (1973)

i. Supreme Ct. held that jurisdiction statute required every plaintiff in class action suit to meet same amt in controversy requirement for federal court to exercise diversity jurisdiction

b. Finley

i. Federal courts can only exercise jurisdiction when statute authorizes it.  No supplemental jurisdiction in federal question cases

ii. Finley tried to add state law negligence claims against original claim against federal agency that was under Fed. District Ct jurisdiction b/c question of federal law

c. Does § 1367 just overrule Finely or does it also overrule Zanh?

5. Majority—Justice Kennedy

a. Text is unambiguous ( don’t need to look at legislative history

b. Provision on its face overrules Zanh

c. Nothing in legislative history indicates that Congress understood phrase “civil action of which district in courts have original jurisdiction” to exclude cases in which some but not all of diversity plaintiffs meet the amount in controversy requirement

d. problems w/legislative history

i. legislative history is itself often murky, ambiguous, & contradictory

ii. can give power to unrepresentative committee members or staffers

iii. where do we stop/how far back do we go when examining legislative history?

6. Dissent—Justice Stevens

a. Ambiguity is in the eye of the beholder.  Thus, shouldn’t use it as a prerequisite to determine whether or not to use legislative history.

b. Use legislative history of § 1367

c. House Judiciary Committee Report explicitly said “§ 1367 would restore pre Finley understandings & wouldn’t affect diversity only class actions and would leave Zanh intact”

d. If ppl in Congress actually understood that Congress overruled Zanh by § 1267.  We would have expected some debate/questioning.

7. Dissent—Justice Ginsburg

a. Kennedy’s Interpretation is reasonable BUT it’s not unambiguously correct interpretation

b. Alternative reading that is also plausible & would be less disruptive of pre-existing supplemental jurisdiction jurisprudence that would be easier to square w/other statutory provisions &more consistent w/Congress’ apparent intent.  

· CANONS OF CONSTRUCTION

· I. SEMANTIC CANONS

· A. Class Notes 

1. Canons of Construction

a. Maxims that are supposed to guide judges when they are trying to figure out what statutes mean

i. Non substantive—semantic, linguistic, syntactical

ii. Substantive—presumptions about what legislators would/wouldn’t intend

b. Do not have the status of the black letter law that courts consider absolutely binding.

i. More like rules of thumb than rules of law.

ii. Shorthand ways of stating things that judges generally believe are true about the way ppl in general & Congress use language.

iii. Can be overturned if legislative intent/history suggests otherwise

2. Presumptions against Redundancy

a. When possible statute should be construed such that each statutory phrase has meaning.  Interpretations that create redundant & superfluous terms should be disfavored.

3. Consistency

a. The same word or phrase should be assumed to have the same meaning when used through the statute (unless otherwise specified).

4. Noscitur A Sociis

a. A word is known by the company it keeps.

b. If you have an ambiguous term you can figure out which of many plausible definitions applies based on the terms surrounding it.

5. Expressio Unius est Exclsivo Alterius

a. When statute designates certain persons or things (in a list), omissions are understood as exclusions

6. Ejusdem Generis

a. When general words follow more specific words, the general words should be construed only to embrace objects similar in nature to the specific objects preceding the term

7. Issues with Maxims

a. Lack of hierarchy of maxims among interpretive principles & other extrinsic evidence of statutory meaning

i. We can use either the expressio unius cannon or legislative history. Which one should we use first?

b. Are canons indeterminate? Basically useless?

i. There are canons/maxims of statutory construction that will get you to any conclusion you want to reach

ii. For every canon there is an equal & opposite canon (pg. 107)

B. McBoyle v. United States

8. Facts

a. McBoyle convicted for transporting plane that he knew was stolen from IL to OK

b. National Motor Vehicle Theft Act

i. “’motor vehicle’ shall include an automobile, automobile truck, automobile wagon, motorcycle, or any other self propelled vehicle not designed for running on rails”

9. Legal Question

a. Does National Motor Vehicle Theft Act apply to aircrafts?

b. Depends on definition of “air craft”

10. Holding

a. Airplane is not a motor vehicle within the meaning of the statute.  

b. Reverses McBoyle’s conviction

11. Arguments

a. Ordinary Meaning

i. Everyday speech of term “vehicle” signifies something that should be running on land

b. Legislative History

i. No mention of term “airplanes” in Congressional debate/reports, even though they were well known in 1919

c. When you have a list of very specific terms followed by a catchall category at the end, it’s reasonable to think of the catchall category as only including things that relate to/are of the same type as those already enumerated.

i. All terms included in definition & “any other self propelled vehicle not designed for running on rails” ( doesn’t apply to planes

d. Rule of Lenity—truly ambiguous criminal statutes should be construed in favor of criminal defendant

i. Criminal penalties are so severe that is’ important that state put everyone on notice (w/clear meaning)

· C. Gustafson v. Alloyd

1. Facts

a. Wind Point interesting in purchasing Alloyd from Gustafson 

i. Negotiate price & adjustment amt based on estimated networth

ii. Year end audit reveals Alloyd’s actual earnings from 1989 lower than estimate parties relied upon in negotiation ( Windpoint feels they overpaid

iii. Sue for outright rescission of contract under 12(2) of Securities Act of 1933

b. Securities Act of 1933

i. § 12(2)—Imposes liability based on misstatements in prospectus

ii. § 10—“Prospectus relating to security…shall contain information contained in the registration statement”

iii. § 2(10)—The term “prospectus” means any prospectus, notice, circular, advertisement, letter or communication written or by radio or television, which offers any security for sale or confirms the sale of any security”

2. Legal Issue

a. Is the sales contract a prospectus within the meaning of the 1933 Securities Act?

b. Depends on the definition of “prospectus”

3. Holding

a. Under 1933 Securities Act, sales contract b/t Alloyd & Gustafson is NOT  a “prospectus” within the meaning of the 1933 Securities Act.

4. Arguments

a. Term of Art

i. Majority—“prospectus” is a term of art.  It refers to documents soliciting the public to buy securities from an issuer, i.e. an IPO.  Not transactions b/t private parties on secondary market.

ii. Dissent—Not a term of art b/c in the definition of section prospectus is defined as including a prospectus.  Also, can’t construe a term in accordance w/its ordinary or natural meaning if there is a specific definitional section (§ 10)

b. Consistent Usage

i. Majority—the same word in the Act has to have a consistent meaning.  Everyone agrees sales contract does not have to include information from the registration statement.  Thus within § 10, sales contract is not a “prospectus”.  

ii. Dissent—Acknowledge argument for consistency of definition throughout statute except where Congress indicates otherwise, such as this case.  

c. Statutes should contain as little redundancy as possible

i. Majority—If “communication” meant every written communication ( notice, circular, advertisement would be redundant.  

ii. Dissent—Congress uses redundant, superfluous language all the time.  Communication is redundant/superfluous b/c all specifically enumerated terms include communication.  Majority’s approach creates redundancies (starts definition of prospectus by including “prospectus”)

iii. Majority—the term “any communication” is included as way of preventing ppl form avoiding liability.

d. Noscitur a Sociis

i. Majority—To determine ambiguity of “prospectus” look to surrounding terms “prospectus, notice, circular” the list refers to documents of wide dissemination. This contract for sale is not like the other terms, it is between 2 parties as part of secondary market transaction.

ii. Dissent—Written communication as a broad meaning.  Breadth & ambiguity aren’t the same thing.  Just b/c a term is broad does not necessarily mean it’s ambiguous.  Misuse of noscitur a sociis to create an ambiguity.  There is at least one other term “letter” that isn’t necessarily public.

e. Other arguments

i. Dissent—Any written communication that offers a security for sale is a “prospectus”

5. Dissent—Justice Ginsburg

a. § 12(2) contains no terms expressly confining the provision to public offerings

b. to define a term, you must start w/the definitional section.  

i. § 2(10) definition shouldn’t be confined to § 12(2) definition which refers to “prospectus” as relating to public offerings

ii. Majority skips ahead to definition it seeks in § 10 & bypasses 2(10).  Then they back track to read this definition into the definition section that precedes it in § 2(10).

c. Majority argues for consistency in definitions.

i. The court’s decisions demonstrate characterization that is fitting in one context might not fit in another.  

· D. Silvers v. Sony Pictures Entertainment Inc.

1. Facts

a. Ms. Silvers wrote script as work for hire for F&B Films ( she doesn’t actually own copyright

b. F&B assigned Silvers right to sue & recover damages for copyright infringement

c. Copyright Statute § 501(b)

i. Legal or beneficial owner of copyright can bring an infringement action

ii. Does not specify whether assignee of copyright can or cannot sue

2. Legal Question

a. Is Ms. Silvers allowed to bring a copyright suit under the copyright statute?

b. Does an assignee of accrued case of action for copyright infringement, who has no legal or beneficial interest in copyright itself, have standing to sue for copyright infringement?

3. Holding

a. No, Ms. Silvers not allowed to bring copyright suit under copyright statute

b. Congress’ explicit listing of who may sue for copyright infringement should be understood as exclusion of others from suing for infringement

c. Durational limit in § 501(b) shows that Congress restricted even legal beneficial owner of copyright

4. Arguments

a. Majority—Expression Unius est Exclusvio Alterius

i. Explicit listing of categories of ppl who are allowed to sue implicitly indicates that other ppl who are not listed are not allowed to sue

b. Dissent—maxims are descriptive generalizations about language.  They’re not prescriptive rules about construction.  Thus, they must yield to legislative intent when it is to the contrary

c. Dissent—should turn to legislative history b/c it’s ambiguous

i. Where Congress chooses to expressly prohibit assignment it knows how to. The fact that it didn’t prohibit infringement claims may mean that it didn’t intend to prohibit assignment.

· E. Circuit City v. Adams

1. Facts

a. Adams applied for job at Circuit City stores

b. Signed employment application that contained provision about binding arbitration of employment disputes

c. Adams sues Circuit City in state court

d. Federal Arbitration Act (FAA)

i. 9 U.S.C. § 1: Exclusion—Excludes from Act’s coverage “contracts of employment of seamen, railroad employees, or any other class of workers engaged in foreign or interstate commerce.”  

ii. § 2: Inclusion—Written provision in any maritime transaction or a contract evidencing a transaction involving commerce to settle by arbitration a controversy thereafter arising out of such contract or transaction…shall be valid, irrevocable, & enforceable”

2. Legal Question

a. Does Adams employment contract w/Circuit City fall under § 2?

b. If so, then does § 1 exemption apply

3. Holding

a. § 1 does not apply b/c it only exempts from FAA only contracts of employment of transportation workers

b. conclusion based on text (don’t need to look at legislative history of exclusion provision)

4. Majority Arguments

a. Ejusdem Generis

i. Residual phrase “any other class of workers engaged in …commerce” defined by terms that precede it

ii. Residual clause should be read to give effect to terms “seamen” & “railroad employees” ( should be controlled & defined by reference to enumerated categories of workers which are recited just before it (thus, doesn’t apply to Adams)

b. Canons of construction aren’t conclusive.  But application of ejusdem generis is in full accord w/other considerations influencing proper interpretation of the clause.

i. Allied Bruce case—“involving commerce” = affecting commerce ( signals intent of Congress to exercise commerce power to the full

ii.  “engaged in commerce” understood to have more limited reach

c. Redundancy

i. If all employment contracts are excluded, as Adams claims, then § 1 exemptions are redundant

5. Dissent—Justice Souter

a. Context of Time-- When Act passed in 1925, the commerce power was thought to be far narrower than it is today

i. (1) could read Act’s provision as only extending to contracts “involving commerce” that were understood to be covered in 1925

ii. (2) read it as exercising  Congress Commerce jurisdiction in modern conception (in same way thought to implement more limited view of Commerce Clause in 1925)

iii. Allied Bruce decided more flexible interpretation of § 2 appropriate (based on modern conception)—based on notion that Congress used language to stretch statute as far as it could go at any time

iv. Counterargument—Variable standard for interpreting common jurisdiction phrases leads to “instability” in statutory interpretation.  It would be unwise for Congress/Court to deconstruct statutory commerce clauses based on their date of enactment.  

b. Ejusdem generis is a fallback. 

i. Should be put aside if there are good reasons not apply it.  

ii. Good reason here is that it would be an odd working of Congress to say that congres took care to bar application of Act to class of employment contracts it most obviously had legislative authority to legislative about in 1925, while covering employees “engaged” in less obvious ways.

iii. Also, Court repeatedly explain canon is only triggered by uncertain statutory text & can be overcome by contrary legislative history.  

· II. Substantive Canons: Avoiding Constitutional Questions

· A. Class Notes

1. Substantive Canons Defined

a. Judges ought to adopt a presumption for/against a particular type of substantive output

b. In some subset of cases, the presumptions may lead the judge to come to a different reading of statute compared to what the best reading of the statute means in order to advance the substantive canon.

2. Constitutional Avoidance

a. If the case can be decided on statutory grounds without reaching the constitutionality question, the Court should do so.

b. Defer to plausible alternative interpretation (even if it’s not the best one) if it avoids the constitutional issue

c. Clear Statement

i. Even if the statute has a broad meaning, Court will not read the statue in a way that presents a constitutional question unless Congress includes much plainer statement demonstrating their intent

3. Justifications for Constitutional Avoidance

a. Feels liker bigger deal to handle constitutionality question

b. If you’re addressing statute = limited scope.  If you address the constitutional it sweeps more broadly and may have more significant consequences

c. Constitutional adjudication leads to concerns about judicial activism (b/c judges could limit/broaden rights)

d. More difficult for Congress to change it if Court answers constitutional question incorrectly

e. Constitutional avoidance canon will force Congress to directly confront/explicitly debate constitutional questions ( improves legislative process

f. Protects important constitutional values by ensuring Congress acts carefully & deliberately when those values are implicated

4. Questions about Constitutional Avoidance

a. How serious must the constitutional doubt be before the avoidance canon kicks in?

i. Only invoke avoidance canon when 1 interpretation of statute is very likely to be unconstitutional?

ii. Don’t necessarily have to think judgment will be constitutional but just the fact that a constitutional question would be raised is enough to invoke avoidance canon?

5. Other Substantive Cannons

a. Rule of Lenity

i. Idea that ambiguous criminal statutes ought to be construed in favor of criminal defendant

ii. Why? Punishment is so severe, that potential criminals should have a fair warning about what statute actually means

1. Encourages Congress to be more careful in drafting statutes

iii. For rule to have any “bite”, there ought to be subset of cases where judge would say the statute would be ambiguous absent the Rule of Lenity.  The statute could “catch” this defendant but it’s sufficiently ambiguous that it would excuse the defendant

iv. Weak statute overall

v. Examples—Justice Holmes in McBoyle (majority) & Justice Scalia in Smith (dissent)

b. Absurdity

i. Courts should construe statutes so as to avoid absurd results on the logic that Congress almost certainly didn’t inted those results

· B. Ashwander v. Tennessee

1. Facts

a. Federal statute challenged

b. Defendant argues that statute can’t apply 

2. Holding

a. Brandeis agrees w/result but thinks case should have been resolved on statutory grounds w/o addressing the question as to the constitutionality of the issue

3. Brandeis’ Principles of Constitutional Avoidance

a. If a case can be decided on statutory grounds w/o reaching the constitutionality question, the Court should so

i. Start w/statutory intepretation

b. If you realize there are 2 types of (statutory) interpretation, including one that raises the constitutionality ( see if it’s possible to construct statute in manner so as to avoid the constitutional question

c. **Has bite when while doing statutory interpretation you realize that absence the constitutional avoidance question the best reading would be the one that raises the constitutionality question but the second interpretation is sufficiently plausible.  (Choose second interpretation)

· C. National Labor Relations Board v. Catholic Bishop of Chicago

1. Facts

a. Lay teachers at religious school want to have a union ( petition NLR Bd

b. NLR Bd has jurisdiction to recognize unions & has power to tell employers to bargain w/their employees

c. Church/Bishop maintains National Labor Relations Act doesn’t apply to them

d. National Labor Relations Act

i. § 2: Definitional Section—never actually defines what an employer is; just says that it includes & excludes list of specific things

2. Legal Issue

a. Are teachers in Church operated schools who teach religious & secular subjects within the jurisdiction granted by the National Labor Relations Act?

b. If Act allows such jurisdiction, does this violate the religious clause in the 1st amendment?

c. Depends on whether definition of “employer” includes religious institution employing lay teachers that teach non religious subjects

3. Holding

a. No clear affirmative intent by Congress that they wanted to bring teachers in church operated schools under NLRB’s jurisdiction

b. Constitutional Avoidance—Court refuses to construe Act in manner that would require courts to resolve difficult question regarding the guarantees of 1st amendment clause 

i. Court doesn’t say whether or not Act violates 1st amendment 

ii. Just says it would have raised a serious constitutional question

4. Majority’s Primary Argument

a. Clear Affirmative Intent

i. It’s a big deal for Court to handle Constitutional questions ( Court should address interpretation/construction questions first (they’re easier to correct if Court gets it wrong)

ii. Should assume Congress is conservative in pushing the limits of its Constitutional authority.

iii. Congress often uses very broad terms w/o fully considering everything that they will include.  In respecting Congress’ intention, Court should require very clear evidence that this is what Congress intended to do.

5. Other Arguments

a. NLRB—Presume “employer” has natural meaning b/c there is no clear definition in the statute.  Catholic Bishop looks like an employer paying wages to teachers, the employees.

i. Church—Even though employer has a very broad meaning, it doesn’t seem from the statute that Congress affirmatively intended to cover religious institutions.

b. NLRB—Statute has specific exemptions for certain classes, none of which would apply to the Catholic Bishop.

c. Legislative History

i. NLRB—1974 non profit hospital exemption was removed.  Thus, this shows Congress approved Bd’s exercise of jurisdiction over church operated schools. (BUT NLRB didn’t assert jurisdiction over teachers in church operated schools until 1974 after legislation enacted.  Nothing in legislation/legislative history could have indicated support for this) 

ii. Senate expressly rejected proposed amendment to exclude religious operated non profit schools in 1974 amendment. 

6. Dissent—Justice Brennan

a. Agrees statute construal to avoid unnecessary constitutional questions

i. Majority’s interpretation of Act is not fairly plausible.

b. BUT Majority’s opinion unfaithful to statute’s language or history

c. Courts invented standard of “clear expression of an affirmative intention” by Congress

i. These explicit expression of intent in broadly inclusive statutes are rare

ii. Ct virtually remaking Constitutional enactments

d. Majority’s opinion is unfaithful to precedent

i. As long as employer w/in reach of commerce clause ( Ct says it’s covered by Act regardless of nature of it’s activity.

ii. Congress intended to include lay teachers at church operated schools under NLRB’s jurisdiction

e. **see pg. 125

· IV. Substantive Cannons: State Sovereignty

· A. Class Notes

1. Protecting role of state governments in our system

a. Country was built on notions of federalism

b. It’s a big deal if Congress impinges on state sovereignty ( Before Congress does something this big it’s important that Congress debate about it and does it deliberately

2. 11th amendment

a. states immune from suits brought by citizens of another state

3. State immunity can be waived or abrogated

a. Why?

i. If states had absolute immunity from reach of contracts ( no one would contract w/them

b. When & under what conditions can the federal government abrogate sovereign immunity?

i. 14th Amendment, Section 5—gives Congress power to do this

gives Congress power to do this pursuant to its power from section 5 

4. Unequivocal expression of Congressional intent to overturn Constitution guaranteed immunity of states

5. Why might state governments be worthy of special consideration?

a. Large number of ppl who could sue it, all of money is coming out of public fisc

b. When Congress waives state sovereign immunity, it puts an enormous burden on state govt & tax payers

· B. Atascadero State Hospital v. Scanlon

1. Facts

a. Scanlon has diabetes & claims only reason he wasn’t hired by the hospital was due to his physical handicap

b. Claims this is discriminatory & violates § 504 of Rehab Act 1973 

c. Rehab Act of 1973

i. § 504—“No otherwise qualified handicapped person may be subject to discrimination by any program receiving financial assistance”

ii. § 505: Remedies—“…available to any person aggrieved by recipient of federal assistance or provider of it”

2. Legal Question

a. Does § 505 abrogate state of California’s sovereign immunity?

i. No question that Congress has authority to abrogate CA’s sovereign immunity.  We know Congress can do I, the only question is whether Congress has done it in this case?

3. Holding

a. Act should not be construed as an abrogation of CA’s sovereign immunity.

b. Congress didn’t say explicitly enough that Act “included state governments”

c. It’s a big deal to waive sovereign immunity & we should assume Congress wouldn’t want to do that

d. Yes, CA receives federal assistance BUT it’s unlike any other class of recipients of financial aid

e. **Courts must be certain of Congress’s intent before finding federal law that overrides balance b/t state & federal govt.

4. Majority Opinion

a. Clear statement Rule

i. In the past, Court has required “unequivocal expression of Congressional intent to overturn Constitutionally guaranteed immunity of states by the 11th amendment”

5. Dissent

a. According to Court’s holding, states are exempted from complying w/laws that bind all other legal actors in United States

b. Legislative History

i. Repeatedly expresses need to combat discrimination by state governments

ii. Predecessor to § 504—Senator indicated govt = primary target of legislation

c. Language

i. § 505’s sweeping language = states don’t have sovereign immunity

ii. “ANY person aggrieved by ANY act or failure to act by ANY recipient of Federal assistance or Federal provider of such assistance”

iii. no indication of exemption for states (general & unqualified language)

d. Clear intent

i. Recipient of federal aid so obviously & naturally includes states (states very dependent on federal funds)

· C. Gregory v. Ashcroft

1. Facts

a. MO Constitutional article requires all judges (except municipal judges) retire at age 70

b. Judges claim it’s a violation of Federal Age Discrimination in Employment Act of 1967

i. § 623—Unlawful for “employer to discharge an individual over 40 b/c individual’s age

ii. § 630—“employer” should not include person elected to office…appointee on policymaking level

2. Legal Questions

a. Does MO Constitutional article require all judges to retire at age of 70 violate Federal Age Discrimination in Employment Act of 1967?

b. Do judges fall under the exemptions of § 630(f)?

c. Depends on whether judges are appointees on policymaking level & if they’re elected to office

3. Holding

a. Statute does not cover appointed state judges ( judges exempt

b. “appointee on policymaking level” is sufficiently broad that one can’t conclude statute plainly covers state appointed judges

4. Majority—Justice O’Connor

a. Importance of federalism & state autonomy

i. State system for selecting, retaining, & removing highest level of judges = central to state sovereignty

ii. Kinds of ppl who serve as judges are a core element of sovereignty

iii. It makes sense to read ADEA as not infringing on that core aspect of state sovereignty

b. Do judges fall under exemptions?

i. Judges = elected officials (they’re appointed but face elections to maintain term)

ii. Judges make policy

c. Judges as policymakers

i. Counterargument—judges don’t make policy they merely apply it and enforce it.  

ii. Counterargument: Noscitur a Sociis—look at context in which “appointee on policymaking level” appears; it’s in the midst of other people that work intimately w/elected officials not judges

5. Concurrence

a. Disagree w/plain statement rule requirement majority uses

b. This case is different from other 11th amendment cases

i. In other cases, i.e. Atascadero the question was whether the statute applied to states at all

ii. Here, it’s clear statute intended to apply to states the dispute is over the precise details of application

6. Dissent

a. Does a constitutional question even exist?

i. Majority wants to use constitutional avoidance canon

ii. May it’s not a literal constitutional question at stake.  Instead, it’s a constitutional value that there should be an additional burden if Congress is going to intrude right into the core of state sovereignty.  

· V. Substantive Claims: Pre-emption of State Law

· A. Class Notes

1. Federal Pre-emption

a. For any subject not covered by federal law the default rule is that states have the authority absent federal action

b. Supremacy Clause—if there is conflict b/t federal & state law, federal law supersedes

2. Types of Pre-emption

a. Expressed Pre-emption

i. Federal statutes has an explicit pre-emption clause (i.e. Cippolone case)

b. Implied Pre-emption

i. Federal statute doesn’t actually have an expressed pre-emption clause

ii. Nonetheless, Court in interpreting statute concludes that Congress impliedly pre-empted some sort of state law

3. Implied Pre-emption

a. Conflict Pre-emption

i. Federal law mandates one thing & state law mandate something else = direct & irreconcilable conflict (it’s impossible to simultaneously comply w/both)

ii. Rare

b. Obstacle Pre-emption

i. Even though state & federal law aren’t literally irreconcilable, 

ii. Court concludes in light of the apparent purposes of federal laws the simultaneous enforcement of state law would frustrate the purposes of the federal law

c. Field Pre-emption

i. No direct conflict b/t federal & state law

ii. Federal law regulates given field so pervasively that we can just assume that law meant to overtake all regulation in this area

iii. No longer want state law operating in field

4. Why should we have a presumption against pre-emption in the first place

a. Empowers state govt to make law

b. Decentralization is a good thing 

i. b/c heterogeneity of states & ability of each state to tailor its laws to its own particular circumstances

ii. if state govts can set their own laws ( more efficient & better situated to make laws

c. Variation may lead to better ideas

i. We can get states to come up w/something new & innovative that may have been too risky to try on large, national level

d. Competitive Federalist Argument

i. Competition b/t state govts is good & productive (extends mkt analogy to political arena)

5. Reasons to be skeptical
a. Competition can create a race to the bottom

i. Competitive pressure will often lead to suboptimal results especially w/case of externalities

b. Ineffective

i. 50-51 separate regulatory schemes for the same thing

ii. especially true if same companies tend to operate in different states

c. Variation can create Confusion

i. Need to comply w/multiple regulatory schemes by mobile citizens frequently moving from state to state

d. State govts may be more incompetent, incorrect & venal than federal govt.

i. Economy of scales—so many resources invested in federal govt that they tend to come up w/better policies

· B. Rice v. Santa Fe

1. Facts

a. Santa Fe Elevator Corp operates public warehouse in IL to store grain

b. Rice is a customer of Santa Fe Elevator Corp

c. Rice filed complaint w/IL Commission

d. US Warehouse Act (1916)

i. § 29—federal regulation subservient to state

ii. § 6—applicants for federal warehouse licenses, had to provide bond to secure faithful promise of obligations under state & Federal law

e. 1931 Amendment

i. Sec of Agriculture must cooperate w/state officials

ii. BUT power, jurisdiction & authority of Sec. of Agriculture only over those who secured license under Act

2. Legal Question

a. Does federal statute pre-empt IL state law?

3. Holding

a. Federal statute pre-empted state law

i. US Warehouse Ac supersedes authority of IL Commission to regulate on this manner

b. Court relied on federal policies of Federal Warehouse Act & said policies would be frustrated if IL Commission tried to regulate these areas

i. Implied Pre-emption—obstacle pre-emption

4. Majority Opinion—Justice Douglas

a. Since the warehouse engaged in the interstate of sale of grain ( Congress can:

i. Take all regulatory power

ii. Share task w/states

iii. Adopt state’s scheme of regulation as federal policy

b. Unique history of Warehouse Act

i. Construction in which IL scheme meant to run in harmony w/Federal Warehouse Act indicates such a construction would thwart federal policy that Congress adopted when it amended the Act in 1931

5. Dissent— Justice Frankfurter

a. This isn’t conflict pre-emption case

b. Entirely possible to comply w/both Federal & state laws

c. No clear expression that Congress intended for Federal Act to wipe out all state powers

d. Regard for survival of federalism favors reserved authority of state over matters of intimate concern to state unless Congress has clearly swept broadly w/respect to all state authority

e. What power is left to IL after Congress exercised its constitutional power over warehouses after adopting licensing system to be administered by Sec of Agriculture?

6. Compared to Atascadero

a. State sovereignty harder to overcome than Rice/Santa Fe presumption against pre-emption

b. Atascadero & Gregory v. Ashcroft—need plain statement in statute itself

c. Rice v. Santa Fe—presumption against pre-emption can be overcome by purpose of analysis, legislative history etc.

· C. Cippolone v. Liggett Group Inc.

1. Facts

a. Cippolone brings state law tort actions on state law 

b. Cippolone introduces product liability suit against cigarette manufacturers

i. Claims that cigarettes are hazardous & cigarette companies knew this

c. Federal Cigarette Labeling & Advertising Act (1965)

i. § 5: Pre-emption—no statement other than one in § 4 required on pack of cigarettes (& additional statements not required in ads for cigarettes that are labeled in conformity w/Act)

d. Public Health Cigarette Smoking Act (1969)

i. Overall, strengthened warning label

ii. Pre-emption—“no requirement or prohibition based on smoking and health shall be imposed under State law with respect to advertising or promotion of any cigarettes the packages of which are labeled in conformity with this provisions of this Act”

2. Legal Issues

a. Does the statute preempt petitioner’s common law claims against respondent cigarette manufacturers?

b. Are state’s common law claims requirements/prohibitions  (banned by Act) with respect to labeling or advertising of cigarettes?

3. Holding

a. § 5 of 1965 Act does not preempt state damages

b. § 5 of 1965 Act only supersedes positive enactments by legislatures or administrative agencies that mandate particular warning labels

c. BUT 1969 Act preempts some of petitioner’s claims

i. Preempts petitioner’s failure to warn & fraudulent misrepresentation claims

ii. Does NOT preempt petitioner’s claims based on expressed warranty, intentional fraud & misrepresentation or conspiracy

4. Majority Opinion

a. Presumption against Preemption

i. Congress spoke precisely & narrowly in § 5(a) & (b)—prohibiting state & federal rule making bodies from mandating particularly cautionary statements on cigarette labels or ads

ii. This reading is appropriate b/c we should construe provisions in light of presumption against pre-emption.  

iii. No conflict b/t federal pre-emption of state warning requirements & continued validity of state common law damages actios

b. Expression Unis est Exclusio Alterius

i. Congress’ enactment of provision defining pre=emptive reach of statute implies that matters beyond that reach aren’t preempted

c. Statute explicitly pre-empts

i. Presumption against pre-emption doesn’t apply anymore

ii. No we need to assess how much Congress mean to pre-empt

5. Concurrence

a. Neither version of Act provides unambiguous evidence of Congressional intent needed

i. Court’s reluctance to find preemption where Congress hasn’t spoken directly to issue also applies where Congress has spoken ambiguously

ii. his isn’t conflict pre-emption case

b. Difference b/t direct effect of state regulation & indirect regulatory effects of common law damages action

i. Damage claims are not clearly/unambiguously “requirements”

c. Legislative History

i. No suggestion that Congress intended to expand scope of pre-emption provision in amended Act in 1969

ii. Senate Report includes extensive list of what revised pre-emption is intended to include

1. Does NOT mention law damages

iii. No suggestion in legislative history that Congress intended to eliminate only form of judicial recourse available to hose injured by cigarette manufacturer’s unlawful choice

6. Concurrence in Part & Dissent

a. Ultimate question—What was Congress’s intent as revealed by text, purpose, structure & subject matter of statute

b. Majority comes up w/2 new rules:

i. Express preemption provisions must be given narrowest possible construction

ii. When Congress has considered pre-emption & has explicitly included it in a provision, the only domain expressly pre-empted is the one identified

c. Results of Majority’s new rules

i. Eliminates notion of preemption

ii. Statute says “if you say anything you must say everything”

iii. Ambiguities are read in favor of preserving state power

d. Should just apply text to ordinary principles of statutory construction

i. Instead of giving preemption provision narrowest possible construction

· VI. Scope & Application of Substantive Canons

· A. Spector v. Norwegian Cruise Lines

1. Facts

a. Spector, disabled indiv, purchased taxes from Norwegian Cruise Lines

b. Norwegian Cruise Lines

i. Foreign Flag Cruise

ii. Ships formally registered in Bahamas

iii. Bermuda corporation w/principal places of biz in FL, most passengers US residents

c. Spector sues NCL for violation of Title III of ADA 

d. Americans with Disabilities Act (ADA)—Title III

i. Prohibits discrimination in places of “public accommodation” & in “specified public transportation services”

ii. Requires covered entities to make reasonable modifications in policies, practice or procedures to accommodate disabled individuals…removal of architectural barriers and communication barriers that are structural in change where such removal is “readily achievable”

2. Legal Issue/Question

a. Does Title III of ADA apply to foreign flag cruise ships?

3. Holding

a. Clear statement rule operates only when ship’s internal affairs are affected

b. If one application of Title III might interfere w/foreign flag ship’s internal affairs does NOT mean that Title III is inapplicable to all other foreign ships in every other instance.

4. Plurality Arguments

a. Clear Statement Rule—statutes don’t apply to foreign flag vessels if they regulate matters that involve only internal orders & discipline on vessel unless there is a clear statement

i. Why? Interest of intl comity.  Don’t want to interfere w/intl laws or regulations

ii. Issues that deal w/peace of port (i.e. US citizens) not subject to clear statement rule

b. Go application by application

i. If you decide specific provision of Title III would interfere w/internal affairs ( use clear statement rule but only use it here!

ii. Some of plaintiff’s claims seem to have on their face absolutely nothing to do w/internal affairs of ship

iii. BUT there are also a set of claims that seem to plausibly implicate internal affairs of ship which plausibly go to fundamental issue of ship design & construction (i.e. internal order)

iv. All or  Nothing approach to statute applicability is bad b/c some broad based statutes would be completely nullfieid if Congressed passed some legislation that required application of clear statement rule

5. Concurrence

a. Clear statement rule applies as soon as there is any possibility than intl discord could arise

i. Doesn’t have to be certain

b. In this case, don’t necessarily need clear statement rule

i. If intl relations are not at risk & here is good reason to apply own law ( internal affairs on ship shouldn’t matter

ii. As long as intl legal conflicts avoided, no need to invoke clear statement rule to see if Title III applies

c. Similarity to Clark

i. In both cases, Court must interpret statutory text w/respect to 2 different classes of cases—those that implicate internal affairs of foreign flag vessels & those that do not (in Clark = illegal & legal aliens)

6. Dissent—Scalia

a. All or nothing—either Title III applies to foreign flag cruise ships or it does not 

i. Can’t do it on case by case basis

ii. Position favored by NCL (defendant)

iii. Clark v. Martinez supports this decision

iv. Case by case basis ( endless litigation

v. Either general term place of “public accommodation” does or does not include foreign flag ships

vi. **Not unusual to give statute limiting construction called for by 1 of the statute’s implications even though statute’s other applications standing alone wouldn’t support limitation*

b. Clear Statement Rule—since some of provisions of Title III would affect internal affairs ( NONE of Title III applies to foreign flag ships

i. Analysis also based on notion of “all or nothing”

c. Internal Order & Clear Statement Rule

i. Goal of “internal order” clear statement rule is to avoid subjecting vessels to laws that pose risks of conflict w/ship’s flag state

ii. There are potential inconsistencies b/t Title III’s structural requirements & disability laws of other countries

iii. The mere possibility of intl discord w/respect to vessel’s internal order ( presumption of non coverage unless there is a clear statement to the contrary

7. Related Cases

a. Benz & McCulloch

i. Ct held general terms of Natl Labor Relations Act didn’t govern rights & duties of foreign ship & crew

ii. Why? NLRA standards would interfere w/foreign vessel’s internal affairs.

iii. Narrow rule—applicable only to statutes that implicate internal order of foreign vessel NOT welfare of US citizens

iv. In contrast, in another case court held NLRA applicable to labor relations b/t foreign vessel & US longshore men because relationship didn’t implicate foreign ship’s internal order & discipline.

b. Zadryvas v. Davis

i. Lawful alien who did something really bad ( deportation

ii. US can detain deportable aliens provided that their country will take them back

iii. BUT can you detain them indefinitely? (if there isn’t a place to send them)

iv. Statute itself doesn’t have limitation on how long US can detain alien

v. Supreme CT used constitutional avoidance canon and read an implied limitation on duration of detainment into statute

vi. Arguably, there’s a serious constitutional question as to whether you can detain lawfully admitted alien indefinitely while he/she is awaiting deportation

c. Clark v. Martinez

i. Same situation as Zadryvas except person not admitted legally, paroled in

ii. Same question…can you detain him indefinitely.

iii. Supreme Ct. already decided earlier in Zadryvas that statute re: detainment of deportable alien had an implicit time limit for legal aliens

iv. Need to remain consistent, since Court already read an implicit time limit into the statute; it’s always there

v. This is a yes or no question either statutory text contains an implicit limit detainment or it doesn’t (can’t assess on case by case basis)

vi. Lowest common denominator—faced w/identical issue, statute has to mean same thing in all cases

· PART II: REGULATION

· THE CONSTITUTIONAL POSITION OF ADMINISTRATIVE AGENCIES

· I. The Administrative State & the Delegation Problem

· A. Class Notes

1. Regulation  & the Administrative State

a. Delegation to agencies pursuant to grants of regulatory authority contained in statutes

b. Administrative law—trans substantive body of law that deals w/agencies & what they can do

c. Each legal domain ahs its own specific body of law but also includes administrative regulations

d. Administrative agencies have a role in interpreting, defining, & enforcing statutory law

2. Rational/Legitimacy of Delegation to Administrative Agencies

a. Expertise argument

i. Administrative agencies will be able to make better decisions ( better policy/answers

b. Less political motives

i. Agencies may have less political motives b/c they’re not accountable to ppl

ii. May be much more democratic than it would at first appear b/c the heads are appointed by the president

3. Concerns about Delegation

a. Democratic accountability

i. Concern is that admin agencies aren’t elected & we don’t have control over what they’re going to do if Congress just sets them free

ii. Seems as if Congress has abdicated its legislative responsibilities in ways that may be corrosive to society

b. Congress has its own mechanism for developing expertise

i. Pursuit of information

ii. Committees

4. Constitutional Structure

a. Against Delegation

i. Framers & ratifiers gave a lot of consideration to separation of powers ( framers & ratifiers worried about govt overreaching (esp. federal govt)

ii. Limited power of what Congress can legislative on.  

iii. B/c substantive limitations on Congress’s power has become less & less over time, procedural limitations have become more and more.

iv. Congress shouldn’t be able to empower federal govt to act beyond its limits

b. In Favor of Delegation

i. Framers & ratifiers wanted to empower a stronger central govt than before

ii. Constitution is supposed to make it difficult for federal govt to act but not impossible

iii. If Congress couldn’t delegate power ( Congress would be disabled from legislating

5. Formalist & Functionalist Approach to Separation of Powers

a. Formalism

i. Certain powers are inherently legislative & others are inherently executive

ii. Legislative & executive power are formally distinct

iii. Legislative powers strictly for Congress & executive powers for President

iv. Way to handle disputes is to figure out whether notion of power is legislative or executive & whether it’s being exercised by President or Congress

v. Formally inconsistent w/Constitutional scheme to allow agencies to exercise what looks like a lot legislative power

vi. Rule of law concerns—broad delegation is not specific/does not give a lot guidance

vii. Potential problem—difficult to draw line

b. Functionalist

i. Emphasize that Constitution is supposed to produce a system of checks & balances to produce political accountability & a good government

ii. Correct resolution/determination of disputes should be resolved based on assessing affects of this type of legislation (or its type) on purposes statute is supposed to effect

iii. Potential problem—How do you figure out the functional effects of different constitutional arrangements?

c. Intersection/Inter-relation

i. Some ppl defend formalist on functional grounds

ii. i.e. Given the functional nature of the courts, judges  & justices will get better functional results if they act like formalists

6. Techniques of Statutory Interpretation

a. Concerns about overly broad delegation of authority to administrative agencies ( courts construct statutes narrowly

i. But courts don’t come right out sand say “I’m adopting a less good construction of statute to avoid potential delegation issue”

7. Pertinent Constitutional Articles

a. Article 1, Section 1

i. All legislative power vested in Congress

· B. Hampton & Co. v. United States

1. Facts

a. General theory is that if other countries have lower costs of productions than US it’s not fair to domestic producers ( tariff used to equalize

b. Delegation to President to modify tariff, if & when necessary

c. Hampton upset b/c President, pursuant to authority from statute, raised tariff on barium dioxide by 2 cents

2. Legal Issue/Questions

a. Is § 315 (statute) invalid b/c it gives President legislative power that the Constitution vests in Congress?

3. Holding

a. No, delegation to President is not invalid/unconstitutional.  Statute upheld

b. Intelligible Principle

i. Congress shall lay down by legislative act an intelligible principle to which person/body authorized to fix such rates is directed to conform

ii. In theory, if Congress laid downs its intelligible principle we can examine how agency implement discretion to see if it aligns w/Congress’s intelligible principle

c. Congress found it necessary to use members of executive w/in defined limits to secure exact effect intended by its acts of legislation by vesting discretion in such officers

4. Majority’s Argument

a. Government Coordination

i. Constitution divides govt into 3 branches

ii. NOT to say that 3 branches aren’t co-ordinate parts of govt & that each in the field of its duties may not invoke the help of the other 2 branches

iii. Even if it’s legislative power

1. Article I, section 1 doesn’t say Congress can delegate power to others

b. Congress has power to regulate interstate commerce

i. Includes rates used by carriers of interstate commerce

ii. Interstate Commission fixes rates

c. It’s not legislative power…it’s executive power (not part of opinion)

i. Statute is executing the law ( exercising executive power given to him by Constitution

ii. Executive power b/c filling out the statute

iii. Executive power = power to enact what law said

5. Hampton’s Argument

a. According to Article I, Section I “All legislative power vested in Congress”

i. President head of executive branch is exerting this power

ii. Legislative power = power to make laws instead of enforcing them

6. Supreme Court since Hampton

a. Hampton looked like Supreme Ct would delegate fairly robust doctrine of limitations for Congress’s authority to delegate

b. BUT since 1935, Supreme Ct. has not once struck down statute b/c violation of non delegation clause

c. Just b/c Supreme Ct. hasn’t struck down statute b/c unconstitutional delegation of power does NOT mean Supreme Ct. is completely comfortable w/delegation

i. This explains why we haven’t completely jettisoned the clause re: delegation of powers

· C. Early Non Delegation Cases

1. Schecter Poultry Corporation v. United States (pg. 69-70)

2. Yakus—Emergency Price Control Act (pg. 71)

a. Supreme Ct. sustained statute that gave Price Administrator the power to pass max commodity prices for beef that would be fair & in conjunction w/statute

b. Why? Potential for institutions outside agency to monitor Administrator’s use of power

i. Standards prescribed by Act are sufficiently definite & precise to allow Congress, courts, & public to determine whether Administrator in fixing designated prices has confronted to those standards

c. Chief Justice Stone in majority opinion uses ringing functionalist rhetoric ( Congress just has to specify basic facts to trigger delegation

i. Issue is not the breadth of powers Administrator supposed to find ONLY matters if the definition sufficiently marks the field w/in which the Administrator is supposed to act

ii. Thus, it may be known whether has kept w/in compliance of legislative will

d. Dissent—Justice Roberts

i. In this case alleged purpose is to make sure prices aren’t too excessive

ii. Administrator could develop any conceivable policy & there’d be no way to say Admin acted outside of given authority

iii. No standard

e. This precedent persists even where there is no plausible emergency (like WWII in 1944 when decision made)

3. Mistreta v. United States (pg. 74)

a. Facts

i. US Sentencing Commission directed to adopt & then monitor “mandatory sentencing guidelines”

ii. Commission defined as an “independent commission in the judicial branch” 

iii. 3/7 members must be federal judges selected by President

iv. Mistreta attacks Commission on number of separation of power issues, including non delegation

b. Legal Question

i. Does US Sentencing Commission’s powers violate non delegation clause

c. Holding

i. No, 

d. Majority

i. Flexible view of separation of powers—Constitution enjoins upon branches separateness but interdependence.  Govt diffuses power to secure liberty but also recognizes that practice will integrate dispersed powers into a workable govt.

ii. Concern is encroachment & aggrandizement—Sentencing Commission does not implicate any of these concerns.

iii. Judicial power not aggrandized—Comm not a court, doesn’t exercise judicial power, & isn’t controlled by/accountable to members of judicial branch

iv. Degree of Presidential control over Comm membership doesn’t encroach on judicial autonomy—“for cause” removal is designed to prevent President from exercising ‘coercive influence’ over independent agencies

e. Dissent—Justice Scalia (???)

i. Non delegation doctrine not element readily enforceable by courts

ii. No statute entirely precise + inevitable some judgments left to officers executing the law & judges applying it ( unconstitutional delegation becomes question of degree

iii. Formalism—b/c Courts have little control over scope of delegation, must be particularly rigorous in preserving Constitution’s structural restrictions that deter excessive delegation

iv. Power to make law cannot be exercised by anyone other than Congress, except in conjunction w/lawful exercise of executive/judicial power

v. In present case, doesn’t matter if standards are adequate, b/c they’re not standards related to exercise of executive/judicial powers; they are standards for further legislation.

vi. Sentencing Commission doesn’t do anything except legislate

vii. You can’t have an executive body exercising policy discretion wholly unconnected w/implementation of legislative command.

viii. Naked legislative power not coupled w/anything that might be legislative power is NOT permissible

4. Kent v. Dulles (1958)

a. Facts

i. Passport Act of 1926 authorized Sec of State to “grant and issue passports…under such rules as the President shall designate & describe”

ii. Cold War Era executive order allowed Sec “in his discretion to refuse to issue a passport”

iii. By regulation Secy of State pursuant to executive order denied passports to members of Communist Party

b. Holding

i. Act didn’t authorize executive to refuse passports solely on basis of applicant’s political commitments

ii. Clear statement rule

c. Statutory Interpretation Technique

i. Clear statement rule—court requires legislatures to speak w/unambiguous clarity before assuming that a particular statutory meaning is contemplated (if it would raise a constitutional question)

ii. Constitutional avoidance cannon—right to travel part of liberty of which citizen can’t be denied w/o due process

d. Two Constitutional issues

i. Substantive—right to travel, due process

ii. Article I, non delegation issue

e. Non Delegation Issue

i. Court seems to be indirectly endorsing non delegation (issue) by saying that it would create an Article I concern if the Act was construed broadly, so they read it narrowly.

ii. Uses statutory interpretation to get at some of values of non delegation doctrine w/o invalidating the statute

· D. American Trucking Associations Inc. v. Environmental Protection Agency

1. Facts

a. Statue of Clean Air Act directs EPA to set ambient air quality standards

i. Set standards adequate to protect public health w/margin of safety

ii. No threshold level of absolute safety

b. In 1997, EPA revised its standard from 0.09 ( 0.08

2. Legal Question

a. Is EPA Clean Air Act (CAA) a violation of the non delegation doctrine?

b. Is there a sufficiently intelligible prnciple?

3. Holding (Supreme Ct.)

a. There is a sufficiently broad intelligible principle given how the notion of intelligible principle has been used in the past

i. Acknowledge that it’s very broad

b. If agency were to lay down intelligible principle (as DC Circuit Ct suggests) that would be unconstitutional.  The whole idea is that legislation should articulate the intelligible principle to guide the delegee.

c. Unanimous decision

4. Disagreement b/t Justices Scalia & Stevens as to distinguishing Legislative vs. Executive Power

a. Justice Scalia

i. If there is a sufficiently intelligible principle (satisfies the Hampton test) ( power exercised by agency is executive.

b. Justice Stevens

i. Power exercised by EPA is purely legislative power b/c it sets a rule

ii. As long as there’s a sufficiently intelligible principle, then even though it’s legislative power, it’s ok & not unconstitutional.

5. Circuit Court Decision—Justice Williams

a. Statutory language doesn’t supply sufficiently intelligible principle

b. Remands agency to come up w/sufficiently intelligible principle to guide its discretion

i. Statutory language is kind of “mushy” it’s possible to interpret statute as completely open ended but maybe it’s possible to read statutory language in way that actually embodies/implies an intelligible principle ( give agency opportunity to explain how statute itself contains an intelligible principle

c. Note: this seems strange b/c if the court thought this was true then they should have ruled the statute unconstitutional instead of making EPA come up w/artificially narrow interpretation

d. Possible Intelligible Principles

i. 0 emissions rule for pollutants

ii. agency could conduct rigorous cost benefit analysis

6. DC Circuit Court Dissent—Justice Tatel

a. There is an intelligible principle

b. Concern is grossly exaggerated

i. Don’t have to worry b/c EPA will be constantly subject to judicial review

ii. Procedural safeguards into how EPA sets standard (CSAC: Clean Air Science Advisory Committee)

iii. Politically, EPA is constrained & has to answer to different constituencies

iv. Even if statutory itself doesn’t have anything narrowing agency discretion & even if agency hasn’t supplied that intelligible principle, if there are adequate procedural & political safeguards then maybe we’re more comfortable w/broad delegations (Yakus)

· E. Benzene Case

1. Facts

a. Occupational Safety & Health Act of 1970 requires that OSHA, agency w/in Dept of Labor, establish standards to control & limit exposure of workplace toxins

i. § 3(8): Definition “health & safety standard”—standard that is “reasonably necessary and appropriate to provide safe or healthful employment”

ii. § 6(b)(5)—Secy shall set the standard that most adequately assures, to extent feasible on basis of best available evidence, that no employee will suffer material impairment of health or functional capacity….

b. Benezene = non threshold carcinogen

i. No known exposure threshold beyond which danger is known not to occur

c. Original standard was 10 ppm ( OSHA enacted a rule that lowered it from 10 ppm to 1 ppm

i. Standard of 1 ppm = very expensive & offers protection only to small number of employees

2. Legal Question

a. Does OSHA act lawfully in coming up w/new standard?

b. Is standard promulgated by Secy of Labor to regulate benzene a sufficient basis for standard that places most stringent limitation on exposure to benzene that s technologically & economically feasible?

3. Holding

a. Splits significantly

b. 5 different opinions from 9 justices

c. Agency did not determine/demonstrate whether a significant risk exists.

4. Plurality—Justice Stevens

a. Threshold requirement

i. § 3(8) interprets it as having a threshold determination that significant risks of material health impairment exists

ii. ONLY after threshold determination is made ( must decide whether § 6(b)(5) requires Secy to select most protective standard consistent w/economic & technological feasibility or whether a cost benefit analysis is required (benefit of regulation vs. cost of implementation)

iii. Secy didn’t even make required threshold finding ( NO need to determine if costs benefit analysis is necessary

b. Agency has burden to show on basis of substantial evidence that it’s more likely than not that long term exposure to 10 ppm benzene ( significant risk of material health impairment

i. OSHA does not need to support finding that significant risk exists w/anything approaching scientific certainty.  Just needs to show it exists based on support by substantial evidence.

c. Concerned that it gives unelected ppl in OSHA enormous power to impose extreme costs 

i. Absence of clear mandate in Act, unreasonable to assume Congress intended to give Secy such unprecedented power over US industry (based on govts view of §§ 3(8) & 6(b)(5))

d. Constitutional Avoidance—BUT does not say it’s a violation of Article I non delegation

i. Reads statute in may that may not be most natural to avoid serious potential problem of non delegation

ii. Like Kent v. Dulles

e. Statute not designed to provide absolutely risk free environment (safe ( risk free)

5. Concurring—Justice Powell

a. Thinks economic considerations of implementation must be taken into account

i. Agrees w/5th Circuit

ii. Unreasonable to think that Congress wanted OSHA to pursue risk free workplace to extent that economic viability of certain industries are threatened (based on legislative history & purposes of Act)

b. Agrees w/plurality that §§ 6(b)(5) & 3(8) must be read together

i. Require OSHA to make threshold finding

6. Concurring—Justice Rhenquist

a. No intelligible principle ( violation of Article I, Section I (Non delegation clause)

i. Congress is best suited to make difficult decision & has improperly delegated decision to Sec of Labor

ii. Not asserting that Congress has to specify particular exposure benzene level

1. BUT Congress has to make basic fundamental policy choice as to what statute is supposed to be doing

b. Legislation fails on 3 principles of non delegation doctrine

i. Ensure important choices of social policy made by Congress—Congress violates this by passing decision to Secy.

ii. To extent Congress finds it necessary to delegate authority, it provides recipient of authority w/intelligible principle to guide exercise of delegated discretion

iii. Ensures courts charged w/reviewing exercise of delegated legislative discretion will be able to test that exercise against ascertainable standards

c. Litigation presents court w/difficult decision

i. Whether statistical possibility of future deaths should ever be disregarded in light of economic costs of preventing those deaths—standard of “feasibility” makes meaningful jurisprudence impossible

7. Dissenting—Justice Marshall

a. Congress did list intelligible principle

i. Principle is that OSHA must reduce all risks as long as it is feasible to do so

ii. Feasible = technologically achievable

iii. Not weighing cost/benefit analysis

iv. Text of § 6(b)(5) doesn’t mention cost benefit analysis just says do what is feasible

b. Problem w/scientific uncertainty

i. May not be enough available evidence for OSHA to make threshold finding

ii. Would put burden on American workers to wait while OSHA tries to find enough evidence to make threshold finding

· II. Congressional Control of Agencies: The Legislative Veto

· A. Class Notes

1. Modern Regulatory State vs. Framers’ Vision

a. Fundamental differences b/t the modern regulatory state & framers’ vision

b. Common law is no longer the dominant system of regulation

i. Policy displaced common law as means for social regulation

c. Agencies displaced common law courts as means to effectuate regulation

d. Congress originally was the initiator of policy

i. Now, Congress is in a more reactive role.  It responds in formal & informal ways to policies generated by agencies.

e. Catalyzed creation of new formal methods of oversight by Congress  & President

i. New ways for them to exert policy control

2. Congressional Control of Administrative Agencies

a. Many diff ways Congress can control how agencies exercise their policymaking power

b. Ways Congress tries to assert more control over administrative agency’s exercise of delegated authority

c. Legislative Veto

i. Invalidated in INS v. Chadha

3. Other Ways to Congress to Influence Agency Action

a. Oversight

i. Committees in Congress have oversight jurisdiction over specified agencies

ii. They can hold hearings where they “attack” agency heads or threaten audits

b. Statutory Response

i. If Congress really doesn’t like what agency is doing & Congress feels it can get enough support from both Houses & President ( Congress can pass bill limiting their jurisdiction

ii. Institutional barrier—many hurdles must be overcome to make a bill a law & Art. 1, Section 7 designed to favor legal status quo

iii. Poiltical barrier—during times of divided govt, statute that wants to override/preempt agency’s decision need a veto proof majority in both houses

c. Appropriations—Congress controls Agency’s Budget

i. Appropriations can influence agencies in many ways, especially effective b/c new budget required each year

ii. Agencies don’t want to have budget cut ( may be more willing to do what Congress wants to prevent this

iii. Amount of money agencies have allocated to their budgets influences how effectively they can carry out legislation passed by Congress

iv. To modulate scope of agency decision making ( Congress can vary budgets

d. 1995 Regulatory Flexibility Act

i. major agency rules have to come before Congress for 60 days before taking effect

ii. allows Congress to pass joint resolution of disapproval through fast track procedure that limits debate & amendments

e. Procedural Rules that Congress can write into the statute

f. Congress doesn’t necessarily have to exercise these powers the mere threat/fact that they can may allow them to exert influence over agencies

· B. INS v. Chadha

1. Facts

a. Before 1952, only way for deportable alien to obtain permission to stay in US was through passage of private bill

b. Immigration & Nationality Act of 1952

i. Delegated to Atty Gen who delegated INS discretion to suspend deportation of any alien present in the US for more than 7 years

ii. Minimum Requirements—(1) must display good moral character; (2) deportation would cause extreme hardship to alien, spouse or child legally in US

iii. Legislative Veto Clause § 244(c)(2)- if Senate or House passed a resolution saying it’s not in favor of suspending deportation ( alien deported

c. Chadha, Kenyan immigrant, stayed past expiration of student visa

i. Applied for suspension of deportation by INS & approved

ii. Rep. Eilberg introduced resolution opposing grant of permanent residence to 6 aliens (including Chadha)

iii. Resolution passed pursuant to § 244(c)(2) ( resolution not treated as Article I legislative act ( not submitted to Senate or presented to President

2. Legal Issue

a. Does action of only 1 house of Congress under § 244(c)(2) violate the Constitution?

3. Holding

a. Veto provision of § 244(c)(2) is severable from Act & it’s unconstitutional

b. Invalidates legislative veto

4. Majority Opinion—Justice Berger

a. Formalist argument base don structure outlined in Constitution

b. Constitution specifies one way & only one way Congress can pass law, this is dictated by Article I, Section 7

i. bicameralism—law must pass through both houses of Congress

ii. Presentment—law must be presented to president who must sign it (if vetoed, can be overridden w/ 2/3 Congressional vote)

c. Resolution that overturns suspension order pursuant to § 244(c)(2) is an exercise of legislative power.  BUT it doesn’t conform to Article I, Section 7 requirements for passing a law

i. Bicameralism—resolution only passed by 1 House of Congress

ii. Presentment—resolution is not presented to President 

d. Way Congress purports to pass resolution is effectively Congress passing a private bill based on a vote in only 1 House

e. Other problems w/legislative veto

i. Taking away executive power that belongs to executive agency ( Congress is wielding executive power (not allowed to do this)

ii. Could also be considered judicial power b/c in this case Congress is making decision based on facts of individual cases

5. Dissent—Justice White

a. Functionalist argument

i. Concerned about overly broad delegation

ii. Live in world where Congress can delegate far more broadly than ever could have anticipated ( need new ways to limit broad delegations (i.e. legislative veto)

iii. Concern about loss of democratic accountability ( isn’t it better that our elected representatives maintain some sort of control when delegee exercises delegated power

b. Legislative veto allows Congress to confer additional authority & preserves constitutional role

i. Allows Congress to secure accountability

ii. Check on delegated power

c. When Congress exercises legislative veto, it’s not actually legislating it’s just preventing legislation from taking place

i. Power to exercise legislative veto NOT same as power to create law 

ii. Veto must be authorized by statute & can only negate exactly what Executive dept/independent agency proposed.

d. Atty Gen. has no inherent power to suspend deportation of illegal alien

i. Only has that power b/c Congress gave it to Atty Gen.

ii. It’s true that Congress has power not to delegate to Atty Gen at all, then Congress has power to delegate power subject to conditions

6. Concurring—Justice Powell

a. Disagrees w/Court that holding should be so vast & extensive so as to invalid every use of legislative veto

b. Resolution of House = adjudicatory

i. House didn’t enact general rule

ii. Instead made its own determination that individuals didn’t meet statutory criteria

· IIII. Appointment & Removal of Agency Officials

· A. Class Notes

1. Article II—Appointment Clause

a. President has the power to appoint officer of the United States w/the advice & consent of Senate

b. Congress can vest the power to appoint inferior officers in heads of departments, court, or President

2. Congressional Involvement in Appointment Process

a. Congress can’t directly involve itself in appointment process

b. Congress often attaches conditions to the type of ppl the President can appoint for a particular post (i.e. requiring partisan balance)

i. conditions raise some interesting constitutional question as to whether Congress has authority to limit type of ppl President can appoint to a particular post

ii. BUT they’ve survived many decades before being challenged

3. Who has the power to remove this people once they’re appointed?

a. Sense that removal power may be evn more potent device in shaping how agencies behave

b. Constitution doesn’t say anything explicit about removal

c. Substantial uncertainty about President’s authority to remove Presidential officers

4. Encroach vs. Aggrandizement

a. Encroachment—1 branch has limited or taken away power of another branch & has NOT actually reclaimed that power for itself

b. Aggrandizement—1 branch has actually tried to take for itself power that would otherwise rest in another branch

i. Ppl think is a bigger separation of powers problem than encroachment

5. United States v. Perkins

a. Pendelton Act—prohibited firing or demoting an employee based on political encroachment

b. Only applied to inferior officers

c. Holding—When Congress, by law, vests the appointment of inferior officers in the heads of the departments, it may limit & restrict the power of removal as it deems best for public interest

· B. Myers v. United States

1. Facts

a. Postmasters are appointed & removed by President w/advice & consent of Senate

i. Shall hold their offices for 4 years

b. Post Master general fired Myers, a regional Postmaster of Portland, OR before end of his 4 year term

c. Senate consent never sought

2. Legal Issue/Question

a. Whether under the Constitution the President has the exclusive power of removing executive officers of the US whom (s)he has appointed by & with the advice & consent of Senate?

b. Does President did Senate’s advice/consent to remove such officers (appointed w/advice & consent of Senate)?

3. Holding

a. Yes, President does not need Senate advice/consent to remove principal officers

4. Majority 

a. Article 2—Vesting Clause

i. “All executive power vested in President”—obligation to take car laws are faithfully executed

ii. excludes exercise of legislative power by Congress to provide for appointments & removals except where granted to Congress in matter of inferior officers

iii. Congress only has power to provide for appointments & removals of inferior officers if it vests their appointment in other authority than President w/Senate’s consent (i.e. Head of agency)

iv. To hold other wise would make it impossible for President ot make sure laws were faithfully executed

b. Removal is inherently executive

i. President needs to have disciplinary influence over those who act under him/her ( power of removal to effectively enforce law

ii. President must have ultimate faith in “members of his official family” & Moment (s)he loses faith, (s)he must have power to remove them w/o delay

5. Dissent

a. No language that gives President authority to dismiss every officer President appoints

b. Too much to assume removal is inherently executive in nature

i. To actually remove an officer = executive action

ii. BUT to prescribe conditions under which removal occurs = legislative

c. Separation of Powers

i. Goal is NOT efficiency but to preclude arbitrary exercise of power

ii. Presidential appoints should be made w/advice of Senate

d. Presidential Office owes it existence to Congress

i. Executive office very dependent on Congress

ii. Congress should have influence in removal of officers

6. Does Perkins survive Myers?

a. Yes

b. b/c distinction b/t super & inferior officers

c. Difference in statutes

i. Pendelton Act—President can’t fire officials w/o “good cause”

ii. Postal Statute—issue isn’t cause but “Senate approval” 

iii. In Myers statute, Congress has injected itself into the removal process

d. In Perkins, Congress has right to remove b/c they’re inferior officers & Congress vested the power to appoint in agency heads ( Congress can places limits on removal.

e. In Myers, dealing w/officers of executive agency (Postal Services).  President appointed them w/advice & consent of Senate.

7. Post Myers

a. w/respect to principal officers ( clear President has plenary authority of removal

b. inferior officers ( Congress can attach conditions for removal

c. BUT Congress can’t aggrandize itself by injecting itself into the removal process.

· C. Humphrey’s Executor

1. Facts

a. Humphrey appointed as head of the Federal Trade Commission (FTC) by President hoover

b. President Roosevelt asks Humphrey to resign and eventually removes him

i. “We don’t see eye to eye on issue”

c. FTC

i. Established by Congress as independent commission (not located w/in any of the Cabinet departments)

ii. Commissioners appointed for 7 year terms & during term only reason for removal is “for cause”

d. Clear that Roosevelt violate provision of FTC statute of “removal for cause”

2. Legal Issue

a. Does the FTC statute unconstitutionally limit President’s ability to remove FTC commissioners at will?

3. Holding

a. Act is constitutional.  President Roosevelt violated the Act.  

b. Congress has the power to create independent agencies that exercise quasi legislative & quasi judicial power.  Congress has power to limit removal of officers of these agencies (i.e. for cause)

i. Congress can’t restrict executive removal power over officers of executive agencies

c. Explicitly draws ine b/t executive & quasi judicial/quasi legislative removal power

4. Majority Opinion

a. Humphrey’s Executor is distinguishable from Myers:

b. Distinction b/t executive branch agencies (i.e. postal services in Myers) & independent agencies (FTC)

i. President should have plenary removal authority w/respect to executive branch agencies 

ii. BUT Congress can place conditions on President’s removal authority over independent agencies

c. FTC functions are quasi legislative & quasi judicial (not traditional executive functions)

i. FTC promulgates rules & legislates disputes ( quasi legislative & quasi judicial

ii. Myers involved Postal Service (executive agency) carrying out quintessentially executive functions

5. Government’s Argument

a. Myer used sweeping language from which one could infer from vesting clause alone that President should be able to remove subordinates carrying out his/her policy decisions

b. All agencies do something that is somewhat legislative & judicial

i. FTC performs actions that could also be interpreted as executive

ii. Hard to parse out different types of functions

6. Distinction to Rationalize Results in Myers & Humphrey’s

a. Aggrandizement vs. Encroachment

i. Myers—aggrandizement problem.  Congress says it must approve removal of post master.

ii. Humphrey’s—encroachment.  If president wants to fire official, (s)he must show cause.  Thus, Congress is imposing qualifications/limitations on removal power.

7. Post Humphrey’s Executor

a. Myers is still good law

b. Governing framework = executive vs. quasi legislative/judicial test

· D. Morrison v. Olson

1. Facts

a. Morrison appointed as indep counsel to investigate violations of Olson, an Asst. Atty. Gen

i. One of high level justices who allegedly gave false & misleading testimony in Congress’s investigation of abuse of EPA

b. Ethics in Government Act

i. Established procedure to appoint independent counsel to investigate & prosecute high ranking officials

ii. Independent counsel has “full power and independent authority to exercise all investigative & prosecutorial functions & powers of the Dept of Justice, Atty Gen….”

iii. If Atty Gen received info sufficient to constitute grounds to investigate whether high level govt official violated federal criminal law ( Atty Gen required to conduct preliminary investigation w/in 90 days.  ( Atty Gen must issue report to Special Division ( If Atty Gen says there are reasonable grounds to say further investigation is warranted ( Special Division appoints indep counsel

iv. Atty Gen defines independent counsel’s prosecutory jurisdiction & 

v. Ways to terminate investigation—(1) Special Division or (2) independent

vi. Otherwise, indep counsel can only be removed “for cause”

2. Legal Issues

a. Are independent counsel provisions of Ethics in Govt Act constitutional?

b. Does “good cause” removal provision limit President’s ability to perform constitutional duties?

c. Is Morrison, independent counsel, an inferior officer?

3. Holding

a. Act is not unconstitutional

b. Restrictions are not of such nature that impedes President’s ability to perform constitutional duties

c. Morrison, independent counsel, is an inferior officer

i. Thus, Congress can impose limitations on her removal

d. Court uses multifactor balancing test to come to this conclusion

4. Majority

a. “Good cause” removal provision doe not trammel on executive authority

i. President’s need to control exercise of indep counsel’s discretion not so central to functioning of Executive Branch as to require as a matter of constitutional law that counsel is removable at will by President

ii. Through the “good cause” removal provision, the executive has authority through the Atty Gen to ensure counsel competently performing job in agreement w/Act

b. Morrison is an inferior officer

i. Independent counsel is at least in some sense subordinate to Atty Gen & perhaps Special Div.

ii. Independent counsel’s duty of investigations sharply limited by scope & duration

1. Authorized only to investigate specific set of indivs defined in mandate

2. Once investigation ends, no longer has authority

iii. Has no general authority to make policy

c. Separation of Powers

i. Act is not a case of Congress trying to increase its own powers at the expense of executive

ii. Not judicial usurpation of executive power either.  The powers delegated by statute to Division aren’t supervisory/administrative nor are they functions Constitution requires be performed by officials w/in Executive branch.  

iii. Act doesn’t “impermissibly undermine” powers of Executive Branch or disrupt proper balance b/t coordinate branches & prevent Executive Branch from accomplishing its constitutionally assigned functions

d. Act gives Atty Gen. several means of supervising/controlling independent counsel’s prosecutorial powers

i. Indep counsel can’t be appointed w/o Atty Gen’s request

ii. Jurisdiction of indep counsel defined by Atty Gen’s facts

iii. Counsel appointed must abide by Justice Dept policy

5. Counterarguments—Morrison isn’t an inferior officer

a. Morrison doesn’t report to anyone in a meaningful sense.

i. She doesn’t report to Atty Gen. in manner that would direct activities of her investigation

ii. Point of independent counsel is that she is not guided by Atty Gen.

b. Doesn’t matter if scope of indep counsel’s authority is limited.  Basically, independent counsel has complete autonomy/total power w/in that given jurisdiction.

c. Even if concede limited scope of authority, indep counsels power is especially important b/c investigating officials at highest level of govt.

d. Makes policy w/in particular domain as to how she is going to go after officials

6. Dissent—Scalia

a. Disagrees w/multifactor test

i. Basically Ct has created doctrine where there is no rule or law.  Instead it’s an “I know it when I see it”

ii. Especially problematic b/c indep counsel explicitly authorized by Congress to go after President

iii. Furthermore, removal provisions limit President’s power to remove indep counsel

b. Fear that indep counsel, answerable to no one, will go after executive in a sort of witch hunt based solely on political motivations.  

i. Independent counsel is isolated from executive branch ( heightens occupations hazards of too edicated prosecutor (i.e. too narrow a focus)

c. Atty Gen doesn’t actually have choice of seeking indep counsel

i. Even if it’s not subject to judicial review by Courts.  Congress is not prevented from reviewing it.   

d. Not up to courts to determine how much of executive power of govt must fall w/in President’s control b/c Constitution says “all executive power vested in president”

i. In response to Court’s concession that there is no dispute that the functions of the independent counsel are an example of executive power

7. Morrison Court’s Standard to determine whether Congress has authority to encroach on removal power

a. How central is this officer’s function to overall functioning of executive branch to take care that laws are faithfully executed?

i. People more on periphery, like independent counsel, over whom President doesn’t need to have executive power for executive branch to function

ii. In those situations it’s ok for Congress to impose some limitations as long as it’s not aggrandizement

8. Edmond v. US

9. Morrison & Perkins

a. Perkins placed limitations on removing ppl who work for civil service.

i. If Congress can impose limitations on appointment, then it has power to limit removal.

b. According to Perkins, if officer in question is an inferior officer ( Congress can limit removal to things only for cause as in Morrison.

c. Court is saying what we really care about is whether there is an aggrandizement or encroachment problem.

10. Progression of Removal Power

a. Myers

i. sweeping language, President has plenary removal power.

b. Humphrey’s Executor

i. tries to distinguish b/t diff functions of executive officers do based on executive power vs. quasi legislative/judicial power

ii. formalistic approach

c. Morrison

i. Functionalist approach

ii. Does this impeded President’s ability to fulfill President’s obligation pursuant to Constitution?

11. Aggrandizement & Encroachment

a. Statute in Morrison more like statues in Humphrey’s Executor b/c it allows removal only for cause

b. Myers = aggrandizement problem, Congress had taken away executive’s power but also taken some for itself 

i. Needed to approve removal of Post Master General

c. Humphrey’s Executor & Morrison = encroachment

i. Congress purported to take away executive’s power but has NOT taken it for itself

12. Post Morrison

a. Independent counsel portion contained sunset provision

b. Republicans always disliked idea of independent counsel ( let it lapse

c. 1994, independent counsel provision reauthorized by Republicans after evidence of some shady deals of Clintons w/respect to real estate dealings

i. Kenn Starr appointed

ii. Whitewater, Monica Lewinsky

d. Independent counsel provision lapsed in 1999

e. Now, independent counsel is appointed by & can be removed by Atty Gen.

· THE REGULATORY PROCESS

· I. The Administrative Procedure Act & Forms of Agency Action

· A. Class Notes

· THE CONSTITUTIONAL POSITION OF ADMINISTRATIVE AGENCIES

· I. The Administrative State & the Delegation Problem

· A. Class Notes

· B. Londoner v. Denver

· C. Bi-Metallic v. State Board of Equalization

· II. The Combination of Adjudicative & Prosecutorial Functions

· A. Class Notes

1. General Issues Related to Agency Adjudication

a. Potentially problematic combination of prosecutorial & adjudicative power w/in agency

b. Conditions under which agencies are allowed to resolve issues that would otherwise come up nder individual adjudications by rule

i. Ordinarily agency would have to conduct hearing ( but agency is going to come up w/rule to apply to all like cases

c. When agency announces what looks like anew general rule in the context of agency adjudication, when the agency not authorized to make a rule.  But, in the course of deciding the case agency declares new principle that looks like a rule

· B. Wong Yang Sung v. McGrath

1. Facts

a. Wong Yang Sung challenged procedures used in deportation hearings b/c they didn’t conform w/APA

b. Investigator & adjudicator drawn from same pool/group of ppl (not exactly the same person)

2. Legal Issue

3. Holding

a. Statute requires a hearing

b. Earlier courts held there was a hearing requirement in deportation proceedings

i. In act of upholding statute ( Supreme Ct effectively saying statute requires a hearing to be held (even though it’s not explicitly required in statute)

ii. Avoidance canon case ( even though statutes doen’t expliclity call for hearing it would raise such a serious question under Due Process calsue that it’s best to interpret as having an implicit requirement for hearing

c. Supreme Court does NOT hold that Due Process clause requires all these APA proceedings

i. All they say is that if Due Process requires hearing under statute then APA procedures presumed to apply in same way as they would if statute explicitly said APA procedures apply

· C. Marcelo v. Bonds

1. Facts

a. Originally came to US from Tunisia when he was 8 mos old

b. At moment they decide to deport him, he was 44 years old

c. Reported for drug proceedings

d. 5 years after Wong Yang Sung Congress attaches rider to appropriation bill that expressly overturned ruling in Wang Yang Sun (1950)

i. not w/standing APA what INS did was fine

e. 1952 Congress repealed rider & passes broader Immigration Act which specified all procedures to be used in APA

i. not same safeguards

ii. Immigration statute of 1952 doesn’t saying anything specific about having separation of prosecutorial & adjudicative functions

2. Legal Issues

a. Claims procedures used in deportation did NOT comply w/APA

b. Also violated due process

c. Did Congress reverse itself in the 1952 Immigration Act & in effect reinstate Sung Case by by making hearing provisions of APA directly applicable to deportation proceedings

3. Holding

a. Present statute (Immigration Act of 1952) clearly supersedes APA 

b. Thus, hearing is not required

4. Majority

a. Strong initial presumption that APA applies

i. APA § 12 says that subsequent statutes may not be hld to supersede or modify relevant provisions of APA except to extent that they do so expressly

ii. 1952 Act says “provisions described should be ‘sole and exclusive’ procedure for determining deportability of alien”

b. Act clearly & expressly displaces APA

i. Doesn’t say so explicitly BUT we don’t require Congress to use “magic passwords”

c. Go through provision by provision, APA intended only as a model

i. Some are identical to APA & others deviate

ii. 1952 Act = particularized adaptation, surely deviations were intended by Congress

d. straight textualis

i. in case like this the textual evidence is overwhelming enough to show that APA is displaced

5. APA vs. Immigration Act of 1952

a. Discrepancies in “separation of functions”

i. APA 5(c)—separates investigative & prosecuting functions from adjudication (hearing officers can’t be responsible to or under supervision of those engaged in investigation & prosecution)

ii. Immigration Act 242(b)—allows special “inquiry officer” to have dual rule of prosecutor & hearing officer 

6. Dissent—Justice Black

a. Ultimately dissents on statutory grounds but doesn’t actually say that he thinks there is a due process violation (drops strong hints that he does)

b. Immigration Act of 1952 doesn’t explicitly say APA does not apply, no express modification

i. US govt concedes this

ii. 195- appropriation rider = express modification

c. Legislative History

i. 1950 rider expressly modified prior APA requirements but NOT in 1952 Immigration Act (Congress intentionally decided not to include express modification in 1952)

ii. All legislators thought APA was applicable

d. Constitutional avoidance

i. Huge problem if you combine prosecutorial & adjudicative functions ( raise serious constitutional issue under Due Process clause

ii. Thus, all the more reason that we should read APA § 12 as requiring Congress to be so explicit if APA does not apply

7. Notes

a. Dissenting opinion takes approach that looks like some of the cases in non delegation doctrine

b. Sometimes see Court trying to construct statutory arguments that allow judges to avoid allowing extensive combination of prosecutorial & adjudicative functions

· C. Federal Trade Commission (FTC) v. Cement Institute

1. Facts

a. Cement Institute = unincorporated trade association of 74 corps that manufacture, sell, & distribute cement

b. Multiple base pricing system used by Cement Institute

c. FTC came to conclusion that pricing system = price fixing agreement forbidden by anti-trust law

d. 1943 FTC goes after the cement industry

i. decides to bring prosecution against cement industry & held adjudicative hearing in front of FTC itself

ii. could have just taken Cement Institute to Court for hearing

e. based on findings, FTC issued “cease & desist order” to get rid of pricing system

2. Issue

a. Combination of prosecutorial & adjudicative functions

b. Should FTC’s alleged bias have disqualified them from conducting hearing

c. NOT APA case (b/c it took place before APA)

3. Holding

a. Beliefs do not disqualify FTC

4. Arguments for FTC

a. Agency expertise

i. FTC specializes in this & has special knowledge ( better able to make decision

b. Counter: 

i. can’t expect fair adjudication b/c clash of values, better to sacrifice expertise to gain added neutrality of having separation of adjudication & prosecutorial powers

ii. Ppl on FTC may have expertise, but they also have deep anti-mkt bias

iii. Can reduce actual expertise benefits that accrue w/agency adjudication.

1. Court has to deal w/technical litigation in forums all the time.  Agency can be a participant in process along w/experts.  Courts can handle this

c. Minimize concerns about FTC bias

i. Partisan balance on panel ( ways for alternative policy to be heard w/in Commission

ii. Procedural safeguards—3 years, 99,000 pages of evidence; reinforces idea that their minds weren’t closed from beginning

iii. Still opportunity for judicial review (Cement Institute can appeal cease & desist order)

d. Counter

i. FTC has substantial leeway

ii. They can construct a facially plausible argument for any conclusion they want (after going through all the vidence)

iii. Non expert court would be too intimated by work of expert commission to strike down conclusion upon judicial review

5. Cement Institute

a. Argues there has been a gross miscarriage of justice & would not be able to receive fair hearing

i. FTC should have disqualified themselves from judgment b/c they were biased

1. FTC is prosecuting action & then purporting to also be the judge

ii. FTC already declared its position on ultimate matters

1. FTC’s reports show that they viewed price fixing scheme as violation of Sherman Anti-Trust act

b. Legal Basis for Arguments

i. Claim that FTC actually misinterpreted its own statute

1. FTC statute requires hearing & subsequent procedures to apply

2. Word “hearing” in statute should be interpreted to mean hearing for an unbiased adjudication

3. What took place wasn’t even a hearing

ii. Due Process—combination of functions violates Due Process clause

1. Violation of Due Process for judge to preside over case when (s)he has pecuniary interest

2. BUT it’s not violation of Due Process for judge to president over case if (s)he has already given opinion/general view on legal merits (possible ethics violation?)

6. Notes

a. In theory, Court leaves open option that if you could demonstrate actual bias or close mindedness ( might have violation of due process

i. BUT presumption of neutrality

b. “One mind not an empty one”

c. **Want to take advantage of agency expertise without costs of agency bias**

· II. Using Rules to Resolve Recurring Adjudicative Disputes

· A. Class Notes

1. How much freedom does an agency have to dispense w/individualized hearing (or making decisions on individualized cases to make a general rule?

2. Right to administrative hearing

a. Often considered very important

i. Think back to Londoner v. Denver & BiMetallic

ii. Might be required by Due Process clause

iii. Hearings might provide more content specific, case specific information

iv. Give affect parties an opportunity to present their case

v. Add integrity to the process

b. Disadvantges

i. Hearings are very costly

ii. Imposes huge resources demands on agency especially ture when agency has to deal w/lots & lots of same types of cases

3. Agency usually comes up w/generalized issue when they receive lots and lots of the same types of cases that are supposed to be decided w/individualized hearing 

a. Benefit

i. Efficiency

b. Cost

i. Lost case specific flexibility

ii. May lose integrity of process b/c parties aren’t given an opportunity to be heard

· B. Heckler v. Campbell

1. Facts

a. Ms. Campbell denied disability benefits pursuant to hearing but based on this rule

b. ALJ determines she is 52 y/o, limited education & has only held unskilled jobs in past

c. It’s possible for her to do light work

d. Use grid to show that there are jobs in the national economy that she can do

2. Social Security Act

a. Entitled to SS benefits if given age, experience, physical ability if and onlky if there exists jobs in economy that you could perform

i. No jobs ( entitled to disability

ii. Jobs ( no benefits

b. § 405(b)(1)—claimant whose right to benefits denied, allowed opportunity for individualized hearing before administrative law judge

i. claim for benefits based on evidence adduced at that hearing

c. § 405(a)

i. Sec allowed to establish rules that will govern kinds of evidence & nature of proof @ hearinng

d. Administrative Law judge must make 2 types of factual findings

i. Specific to claimant

1. Age, physical ability, work experience & education

ii. General information about national economy

1. What types of jobs available in mkt economy

e. Before 1978

i. ALJ took testimony from experts provided info on both types of info

1. Medical experts about characteristics specific to claimant

2. Economic experts about jobs

f. Post 1978

i. Invoked rulemaking under § 405(a) 

ii. Decided to create matrix/grid to determine if jobs available 

1. 4 factors relevant—physical ability, work experience, education, age

iii. very mechanical

iv. claimants can still receive hearing where (s)he provides evidence about disability

v. benefits = uniformity & prevents transactional costs

3. Legal Issue

a. Can Secy of Health rely on published medical vocational guidelines to determine person’s right to social security benefits?

4. Holding

a. Published medical vocational guidelines are sufficient guidelines to determine person’s right to social security benefits

b. Distinction b/t legislative & adjudicative facts seems to be driving force behind why majority decided schema was significant

5. HHS Arguments

a. Provision of statute (§ 405(a)) empowers Sec of HHS to promulgate general rules & types of regulations that can be used during hearings

i. Creation of grid = perfectly reasonable exercise of authority

ii. Decision still based on evidence at hearing but grid itself is enough

iii. Guidelines are NOT arbitrary & capricious

iv. Policy justification = economize largely on resources (saves time & money)

b. Legislative Facts vs. Adjudicative Facts

i. Legislative (General Facts)

1. Relevant to individ adjudication but are constant across adjudications

2. Doesn’t depend on anything about particular case

3. HHS says you can determine this upfront

4. Why should be have to refight battle every single time

5. i.e. availability of jobs

ii. Adjudicative (Historic) Facts

1. Actual characteristics about claimant

2. i.e. age, physical ability, work experience, education

c. Response that Campbell didn’t have opportunity to present her side

i. During first part of assessment, Campbell had opportunity to present all facts of her case

ii. Only, after she has done all of that does the grid apply

iii. Claimant has opportunity to nake showing that (s)he is in particular unusual circumstances where grid does NOT apply

6. Campbell’s Argument

a. Grid is too crude doesn’t fully capture her situation

b. If I were entitled to individualized hearing ( would be able to hire vocational experts that would say w/respect to my particular type of injury I wouldn’t be able to perform certain types of jobs

c. Legally statute requires hearing (§ 405(b)) & you’re not giving me a hearing

d. All sorts of deserving claimants will be denied benefits b/c of this overly crude grid

7. Court of Appeals

a. Required Sec to identify specific alternative jobs available in national economy that would be suitable claimant

b. Medical vocational guidelines did NOT provide specific evidence required

c. Absence of showing of specific alternatives ( claimant doesn’t have real chance to present evidence showing that she can’t perform types of jobs noticed by guidelines

8. Notes

a. Legislative v. adjudicative facts distinction was influential in this decision

b. Many cases when distinction between two can get blurry

i. Especially when nature of legislative fact issue is based on statistical information about a given population

c. Example: Blue Bus Problem

· C. Federal Communications Commission (FCC) v. WCN Lister’s Guild

1. Facts

a. Communications Act of 1934

i. FCC should only grant license renewal or transfer if it serves public interest

ii. Does not define public interest

b. Format Doctrine (DC Circuit Court)

i. In most cases, hearing is NOT required but in certain instances a hearing is required if parties object, unless:

1. Proposed change provokes public interest

2. Adequate substance does not exist

3. Format economically feasible

4. Affects large section of pop.

ii. Creates prima facie public interest ( need for hearing

c. FCC pursuant to its rulemaking authority issues Policy Statement

i. We’re not going to review format changes anymore

ii. Operate under presumption that change in format would be in public interest

iii. Why?

1. Market forces are best available means to produce diversity in entertainment forms

2. Review of format changes NOT compelled by language/history of act

3. Hard to determine if change in format service s”public interest”

2. Issue

a. When does public interest standard require FCC to hold a hearing before a radio or television station changes its entertainment format?

3. Holding

a. FCC does NOT say mkt is perfect but thinks there is a reasonable presumption to rely on it

b. FCC has not forsake obligation to pursue public interest instead they concluded that its statutory interests are best fulfilled by not attempting to oversee format changes & leaving it to the mkt

4. Dissent—Justice Marshall

a. AGREES w/majority that in most cases mkt forces are perfectly adequate to ensure entertainment format changes will serve public interest

b. DISAGREES w/lack of flexibility

i. There can be come cases where format changes doesn’t serve public interest & need to have possibility of someone making prima facie case that format change does not serve public interest ( have a hearing to determine whether it serves “public interest”

c. Safety Valve

i. Allows agency to consider applications for exemptions based on special circumstances

ii. Necessary for agency to use general provisions

iii. Especially important here b/c agency’s decision is based on predictions

iv. In past when FCC & other agencies have adopted general provisiosn like this, they had an explicit safety valve

d. FCC Argument against Safety Valve

i. Prior cases, none of them actually said safety valve is required (just dicta) ( no binding precedent

ii. Act doesn’t define “public interest, convenience, & necessity” ( ultimately FCC can determine what is in the public interest & if they decide that mkt forces are always in the public interest, that’s the case

iii. Question isn’t whether mkt forces work perfectly.  The question is what will work better?  Mkt forces will work better

iv. Safety valve would be worse b/c what FCC would have to decide would be too subjective ( increase # of errors

e. Response to FCC Arguments

i. FCC: “administratively fearful & comprehensive nightmare”

1. FCC conceded argument was ”exaggeration” which wasn’t “very significant at all” to FCC’s ultimate conclusions

ii. FCC: format doctrine requiring govt regulation would prevent innovation

1. Broadcasters have operated under format doctrine for past 10 years & there has been substantial innovation & experimentation during this pd

iii. FCC: “it’s impossible to classify formats”

1. Largely overcome by Ct of Appeals suggestion that FCC would develop “format taxonomy” that would be sustainable as long as it’s not irrational

2. Staff study FCC relied on to show broad forms of diversity in major radio mkts used format classification based on industry practice

· III. Notice & Comment Rulemaking

· A. Notes

1. Different Types of Rulemaking

a. Informal or notice & comment rulemaking governed by APA § 553

i. Requires notice of proposed rule to interested arties

ii. Opportunity for interested parties & general public to comment on rule

iii. Assuming agency needs to go ahead & make rule -> need to accompany it w/explanation

b. Formal rulemaking governed by APA § § 556, 557

i. Much more onerous

ii. Establish very elaborate quasi like procedures

iii. Burden of proof on party trying to promulgate new action

iv. Under certain circumstances, oral arguments required

v. If agency passes rule, has to have extensive discussion/explanation of reasoning

vi. **don’t need to know procedural details of formal rulemaking, just know that it’s very procedurally rigorous

c. Triggering langue in § 553 (c), when rule required by statute to be made “on the record after opportunity for agency hearing” ( § 556 & § 557 formal rulemaking required

2. Informal Rule making

a. Actually more formal than one would think

b. 3 major requirements

i. agency must provide terms or substance of proposed rule

ii. opportunities for interested parties to comment

iii. agency must incorpoate inf final rule adopted a concise general statement

3. Motivation behind notice & commenting requirement

a. Important that interested parties know what is going on

b. Creates more of a record for judicial review

c. Giving parties notice will allow them to participate, even if they can’t influence agency directly

d. Implicitly presume that agency might actually change its rules

i. If you never saw agency change it’s proposed rule based on comments received during notice & comments process ( might suspect it’s a big charade & question whether principal advantage is being accomplished

4. Why night it be problematic if agency often enacted final rules that are different from original rules?

a. Notice issue

i. Some parties who didn’t participate b/t there was a rule change that didn’t involve their interests

ii. Might have made a different argument

iii. “we had no idea this was coming so we didn’t respond/comment”

iv. might raise objections for other potentially interested parties who didn’t know about it

· B. United States v. Florida East Coast Railway Company

1. Facts

a. ICC statute says that rates should be set “after hearing”

b. Perceived problem of freight car shortages, presumably due to current rate setting scheme

c. ICC at urging of Congress initiated rulemaking proceeding to establish rats that create incentive schemes (expanding its authority to prescribe per diem charges)

d. ICC believed based on advice of its general counsel that it was obligated to do formal rulemaking proceedings (hearings)

e. Then ICC decided to change course b/c Congress was very impatient wanted to end shortage of RR cars

f. ICC announces in Federal Register that it’s initiating new scheme of setting rates & opens it up to general public for comment

g. Many RRs request a hearing

h. Agency denies RR requests

2. Legal Issue

a. Did RR company receive adequate notice?

3. Holding

a. US govt says there wasn’t a procedural flaw

4. Silly Magic Word Requirement

a. US Govt: Formal rulemaking not triggered b/c term “on record” (based on § 553(c) not used)

b. RR:  doesn’t matter that words on “record” don’t appear b/c it’s clear that Congress mean formal rulemaking required

i. Even general counsel of ICC few months ago thought hearing was required

ii. What US govt suggests that “on record” must appear = silly magic words requirement

iii. Even though APA says “on record” “after hearing” BUT statute doesn’t have to have exactly those words in it ( just has to have that effect

c. Justice Rhenquist’s Response

i. We like magic record requirement b/c formal rulemaking is so burdensome

ii. Will not impose on agency elaborate procedural requirements unless something really close to APA language required is used

iii. Exact words don’t have to be used exactly there are others that could gave same effect

5. Dissent—Mr. Justice Douglas

a. Violation of due process

i. Not w/in traditional concept of due process to allow administrative agency to saddle anyone w/new rate, charge, or fee w/o full hearing that includes right to present oral testimony, cross examine witness & present oral argument

b. Legislative Rulemaking vs. Adjudicatory hearing

i. Proceedings here are adjudicative hearings

1. Determining measure of financial responsibility of 1 RR for its use of rolling stock on another road

2. Creates new financial liability

3. Quasi legislative

6. Notes

a. If there is any doubt as to whether formal rulemaking is required ( it’s not

i. Why? Policy influenced approach to interpreting triggering language in APA itself  (since formal rulemaking is so burdensome)

b. Similar magic words requirement came up in Marcello v. Bonds

· C. Chocolate Manufacturers Association v. Block

1. Facts

a. WIC program administered by Department of Agriculture provides nutritional assitance to pregnant, post partum women their children especially designed to help families w/lower incomes

b. States apply WIC program by giving vouchers to eligible participants to purchase approved foods on WIC list

c. 1975 regulations—specifically said flavored milk was substitute for regular milk for women & children

d. 1970s Dept of Agri gets increasingly concerned about amount of fat, guar, & salt in WIC approved foods

e. 1975 Dept of Agri issues Notice & Proposed Rulemaking in Federal Register

i. during notice & comment period, receive many comments requesting deletion of flavored milk from list of WIC approved foods

f. Dept’s initial proposal didn’t say anything about eliminating chocolate milk

i. Had said that flavored milk would still be WIC approved food b/c of its higher sugar content

g. In response to public comments, WIC deletes flavored milk from list of WIC approved foods in the final rule

2. Legal Issue

a. Should inclusion of flavored milk in WIC approved foods under proposed rule have alerted interested persons that Department might reverse its position & delete flavored milk from WIC approved list if adverse comments were received during its notice & comment pd?

b. How to judge adequacy of notice when proposed rule is different from final rule

3. Holding

a. Notice was insufficient

b. 2 Part Test

i. not “logical outgrowth” of original proposal

ii. not “in character of original scheme”

c. Total effect of history of use of flavored milk + specificity of preamble + proposed rule ( conclusion that change in/deletion of flavored milk would NOT be approved

d. Remanded to administrative agencies w/instructions to reopen comment period

e. **you can get to the kinds of the requirements that the court imposes in the notice provision relying less on notice requirement BUT more opportunity for comment

i. violates opportunity for comment b/c opportunity implies meaningful opportunity for comment

4. Doctrinal Point about the Test

a. Most courts used something like the test announced by 4th Circuit to determine whether a new round of notice & comment is required when final rule is (substantially) different from the original proposal

b. Test—Is the final rule a “logical outgrowth” of the initial proposal and “in character with the entire scheme”?

c. More standard than rule like

d. Really the court is making an “I know it when I see it” type of call

i. Is what the agency is doing at the end of the process so different form what they did at the beginning that it would be unfair to allow final rule to go through?

e. Uncomfortable tension b/t text of § 553(b)(3) & the Doctrinal Test

i. How do we reconcile it?  Many ppl treat APA as quasi constitutional statutes b/c its general terms should be given content through ongoing change.  

5. CMA’s Argument

a. Notice MUST be sufficiently descriptive to provide interested partie w/fair opportunity to comment & participate in rulemaking

b. Didn’t have adequate notice b/c final rule was not “logical outgrowth” of original proposal

c. To extent it was discussed, only that it would to be WIC approved food

d. Dept didn’t provide notice that deletion of flavored milk was being considered

e. Proposed rule identified specific foods it was concerned about (i.e. sugar in juice & cereals)

i. Didn’t mention anything specific about chocolate milk

f. Proposed rule didn’t generally say we want to deal w/foods with “high sugar & fat content”

6. Department of Agriculture

a. Its notice advised public of its general concern about high sugar foods

b. Should have alerted potentially interested commenters that it would consider eliminating any food w//high sugar food content

c. Inclusion of flavored milk in proposed rule carried w/it implication that both inclusion & exclusion in rulemaking process was possible

7. South Terminal Case 2 Part Test

a. Final rule must be:

i. “Logical outgrowth” of original proposal

ii. “In character with original scheme”

b. both requirements so fuzzy & amorphous doesn’t seem to be sharp distinction b/t 2 of them ( safe to treat them as more or less same thing

8. BASF v. Costle

a. EPA proposed regulation regarding discharge of pesticide

b. Original EPA proposal divided pesticide industry into 3 different categories & applied diff standards to each catgory

c. Pesticide industry thought scheme was too crude & wanted nore refined elaborate system of categories (said categories don’t make sense = a lot of overlapping)

d. Final rule, agency eliminated categories altogether & created 1 uniform standard

e. Pesticide very upset & claimed notice problem

f. 1st Circuit Court Holding

i. notice adequate

ii. pesticide industry had their opportunity to comment

iii. would have made the same arguments whether 1 category or 3 categories were proposed (industry would still want more categories & refinement)

iv. point of notice is to facilitate transmission of useful info from industry to agency

g. Comparison of Costle & Chocolate Manufacturers

i. Costle—pesticide industry actually submitted comments

1. Industry had opportunity to say their piece b/c they kenw their interests were in play

ii. Chocolate Manufacturers

1. No opportunity to comment b/c they didn’t even realize their interests were in play

2. If they did they would have said something

9. Notes

a. As CMA would argue, what bad thing could happen if Court says Department of Agriculture’s notice was adequate when final rule significantly changed from proposed rule?

i. Interest groups just wouldn’t get adequate notice

ii. But if as a result of fear that they wouldn’t receive notice ( everybody who thought they could potentially might be affected might respond w/defensive commentary ( overburdened agency

b. Would  more vague & general notice be adequate?

i. What if Dept of Agriculture said “we’re concerned about high salt, fat, & sugar content in WIC approved foods”

ii. § 553 (c) would likely be satisfied b/c notice included “terms or substance of proposed rule or description of subjects & issues involved”

iii. some have argued that even if notice meets requirements of § 553 (c) in terms of describing the issues involved, if agency isn’t especific enough about what it’s proposing ( interested parties won’t have true opportunity to be heard/comment

iv. could give agencies bad incentive to make problems as vague as possible ( still have problem of defensive commentary = less efficient & helps nobody

c. CMA response regarding general notice

i. There might be doctrinal limits on how vague agencies could be

ii. Agencies don’t want mountains of defensive commentary

iii. Agencies have incentive to be specific because it will allow them to receive meaningful commentary so they can create the best rules

d. Advanced notice requirements gives interested parties an opportunity to convince the agency directly BUT also gives them opportunity to directly influence agency by appealing/lobbying to Congress to put pressure on the agency…Is this direct influence good?

i. It is easier to stop a rule from taking effect than to repeal a law that has been formally & validly promulgated ( indirectly influencing agency via Congress could prevent rule from taking effect

ii. (-) Agency’s have greater expertise

1. we might be concerned if Congress was able to get the agency to do promulgate rule to contrary.  If Congress has too much coercive power ( might be suberting agency’s greater expertise

iii. (-) We like agencies to have an arm’s length distance /relationship w/Congress

1. indirect influence/pressure from Congress could lead to the excessive politicization of agencies

iv. (+) Congress’ involvement = Check on agency power

1. enables political actors to influence agency which is good b/c we’re concerned that agencies lack democratic accountability

· D. United States v. Nova Scotia Food Products Corp.

1. Facts

a. Food & Drug cosmetic Act makes it unlawful for anyone to sell “adulterated food”

i. “adulterated food” is defined in the statute

b. 1960s FDA concerned with botulism

c. FDA engaged in informal rulemaking and issued notice of proposed rulemaking re: smoked/salted fish

i. Rule would affect ALL fish prepared in this manner

ii. Wouldn’t make provisions for specific species of fish until processors could propose substitute to protect public from botulism

d. Proposed rules says that smoked or salted fish will be considered “adulterated” & unlawful to sell unless it has been cooked at 180 degrees for 30 minutes before you sell it

e. FDA received lots of comments

i. FDA should establish specific time temperature salinity (TTS) requirements for different times of fish

ii. Claimed there was no scientific evidence that 180 degrees standard need for all fish…different fish call for different requirements

iii. Requirements are commercially unfeasible

2. Final Rule

a. Modified if salinity of brine exceeds certain threshold ( can use a lower temperature

b. FDA does NOT say anything directly about commercial viability argument

c. With respect to request for species by species requirement, FDA says right now we don’t know which TTS requirements would be necessary for each species of fish.  And there is a sense of urgency, need to put a rule into effect right away. 

3. Legal Issue

a. Validity of regulation

i. Was the regulation beyond the authority delegated by the statute?

ii. Did FDA improperly rely on undisclosed evidence in promulgating the regulation that is not supported in the administrative record?

iii. Was the statement setting forth the basis of regulation adequate?

4. Holding

a. Inadequacies in procedures followed in promulgation of rule ( rule INVALID

i. When basis for proposed rule is scientific decision, scientific material believed to support rule should be exposed to view of interested parties for comment

b. FDA’s construction of statute is reasonable ( regulation was NOT beyond authority delegated by statute

5. Nova Scotia’s Legal Arguments

a. Concise general statement of purpose requirement

i. argues statement was inadequate b/c Agency utterly failed to engage/address possibility of more viable safe alternative & commercial infeasibility

ii. test of adequacy of “concise general statement”

1. enable us to see what major issues of policy addressed by informal proceedings

2. why agency reacted to them as they did

b. Opportunity for Comment

i. In order to comment effectively on proposal, it’s necessary for industry to understand scientific information that agency is relying on

1. Not meaningful if industry does not know what they’re commenting on

2. It’s not that difficult for agency, Nova Scotia just asking them to disclose the scientific evidence that they referenced as the basis for the rule

c. Judicial Review

i. Need adequate record to have adequate (i.e. meaningful) judicial review

ii. How will court be able to assess if agency acted in non arbitrary or capricious manner if agency doesn’t disclose information

6. FDA’s Legal Arguments

a. § 553(b) says NOTHING about requirement to disclose scientific or factual basis for rule

i. agency required to give notice of rulemaking, reference to legal authority, & description of proposed rule & general topic

b. Concern that Nova Scotia is reading a disclosure requirement into “opportunity for comment” requirement & “arbitrary & capricious” standard

i. If Congress intended to include this, they would have done so more specifically

ii. Nova Scotia had their opportunity for comment, opportunity to comment is NOT the same as the opportunity to critique data through an adversary process

c. Urgency issue = good justification

d. Agency Expertise

i. Agency is the expert, industry should send them the stuff & they’ll look at it

e. Judicial Review—Just b/c court can review actions for arbitrariness does NOT mean that quasi hearing is necessary

7. Other Cases

a. Rybacheck (9th Circuit)

i. Facts

1. EPA announced rule under Clean Water Act

2. when agency announced the final rule they essential rejected objections raised in additional materials that were submitted at agency’s request after the notice & comment period

3. petitioner argues that (s)he didn’t have opportunity comment on additional studies EPA conducted in response to comments that it received after proposed rulemaking

ii. Holding

1. Rule is valid

2. Don’t want notice & comment section to endlessly drag on

3. Additional material was EPA’s response to comments during public comment period

b. Ober (9th Circuit)

i. Facts

1. Clean Air Act, comment period closed

2. EPA then goes to AZ & asks AZ to provide more info b/c concerns raised during the comment process

3. EPA says they’re satisfied & approves AZ limitation

4. Objection that EPA failed to adequately disclose the (new) studies/info it relied upon

ii. Holding

1. If EPA wants to rely on new material, submitted after the opportunity for comment period ( needs to reopen comment period

c. Rybacheck vs. Ober

i. Rybacheck internally generated materials whereas Ober obtained additional external info

ii. Rybachek new material not relied on or critical to EPA’s decision

iii. Ober relied on new material in determining whether or not to pass the rule

8. Notes

a. Pre-enforcement challenge of review

i. Interested parties go into court before rule is enforced & argue that it’s unlawful

ii. Interestingly, in this case after the rule has gone into effect & Nova Scotia is in alleged violation of regulation & FDA brings civil suit against them.  They raise this issue as a defense

b. Hypothetical: FDA’s initial rulemaking said ppl are dying of botulism and we know it’s from smoked fish, but right now we know very little.  We need to do something, send us some information.  Difference b/t this & real case is that FDA didn’t have scientific studies when it issued notice of proposed rulemaking, it go the students during the comment period  So industry couldn’t comment based on new information.  Is there an APA issue?

i. Yes—Nova Scotia still didn’t have meaningful opportunity to comment on what they believed was the basis for the rule.

1. Never got opportunity to critique that study

ii. No—if we allow further commentary after addition of new info ( when will it ever end?  It will just be a never ending circle

c. Second Circuit’s Response

i. Agency only has to disclose material in its possession when they making original proposal

ii. Balancing practicalities

1. Like idea of ppl being able to comment

2. BUT also don’t want to drag out the process

d. Hypo: What if EPA publicly requested commentary from AZ in response to objection.  State of AZ does it on very last day before comment period closed.  Technically comments submitted before comment period ended

i. If Ober is correct ( EPA should have to conduct another round of notice & comment

ii. Wasn’t issue in Nova Scotia NOT when the material was received but whether agency had oppty to comment?  Since interested parties still didn’t have opportunity to comment it shouldn’t matter formalistically whether info received right before comment period ended or after its conclusion

iii. Or maybe not, since request was issued publicly it should have given interested parties notice that those type of issues were being considered ( they should submit their comments

e. Tension

i. We want interested parties to participate meaningfully in agencies’ rulemaking process BUT on other hand we want agency to be able to efficiently pass rules.  How do we balance these 2 competing tensions?  

ii. On one hand, in cases like Nova Scotia there is a real sense that it’s not just an opportunity to say whatever is on your mind BUT also to critique the agency 

1. Impetus behind Nova Scotia & Ober = oppty for MEANINGFUL comment

iii. Rybachek—this could go on forever.  This is only informal rulemaking

f. It’s possible that overwhelming public interest outweighs commercial infeasibility

i. However, if this the case the agency should at least have disclosed whether regulation is considered commercially feasible or whether other considerations prevail even if commercial infeasibility is acknowledged

g. What should record for judicial review of informal rule making consist of?

i. Notice of proposed rulemaking & any documents referred to in it

ii. Comments & documents submitted by interested persons

iii. Transcripts of hearings held during rulemaking

iv. Reports of any advisory committees

v. Agency’s concise general statement or final order & any documents referred to in it

vi. Other factual info that was considered by authority when promulgating the rule

vii. **recommendations from Administrative Conference of US

· IV. Presidential Involvement in the Rulemaking Process

· A. Notes

1. APA’s Original Structures

a. 2 tracts of decision making—formal & informal notice & comment

b. anxiety about overproceduralizing formal rulemaking

i. as a result a lot of “important stuff” ends up under § 553

c. courts seem to interpret § 553 in a way that imposes more requirements

i. notice can’t just be general statement of problem

1. must disclose factual/scientific basis of rule

2. onerous requirement that agency must provide detailed explanation of why it adopted the final rule & how it responded to every comment submitted during notice & comment

ii. in end, concise & general statement of purpose is neither general or concise

1. end up getting something that looks like paper hearing process

d. procedural ambivalence

i. on one hand, we’re anxious about delegations ( proceduralizations (which restrain agency) to make us feel more comfortable w/broad delegation of power

ii. BUT procedures are also very expensive & slow down the process

e. Difficult to figure out optimal mix of procedures for given agency for given rule

2. How to handle anxiety about delegation of power to agency?

a. Proceduralization

b. Judicial review

c. Oversight by political review

3. How much control and what mechanism of control should president have over a particular agency?

a. President has strong incentive to assert control over agencies

i. What agencies do is attributed President/reflection of him/her

b. Constitutional legal authority to “hire and fire” can be politically constrainted

c. Thus, president has incentive to find other ways to control bureaucracy

4. Appointment & removal power might not be sufficient to control the bureaucracy

a. Appointment Power

i. Appointments must be approved by Senate (difficult especially if other party is controlling/majority in the Senate)

ii. Once you appoint someone ( unpredictable what ppl who are appointed will do, more or less do whatever they want

b. Removal Power

i. Want some consistency among agency heads ( don’t want to have to keep firing cabinet members & agency heads

ii. Political constraint on removal ( consistent firing makes president look a bit incompetent

5. Positive vs. Negative Power over the Agency

a. Positive

i. Ability to say to agencies that “you should be doing this rather than that”

b. Negative

i. Subject agency rules to undergo president’s review

· B. Executive Orders

1. OIRA

a. Established by President Reagan

b. Can’t directly veto

c. Have power to remand

d. Concerns

i. OIRA regulatory review process like a black hole—OIRA & OMB both very close to President (so President could veto if necessary)

ii. Lack of political accountability

2. Reagan’s Executive Orders

a. Executive Order 12291

i. Analytic principles agencies were presumptively supposed to use in rulemaking

ii. All agencies should subject proposals to cost benefit analysis to see if rule is justified 

iii. Then, submit analysis to OIRA to see if they agree

b. Executive Order 12498

i. Established annual regulatory agenda process under White House supervision

ii. Agencies submit agenda for upcoming year

iii. Ensure agencies’ agendas are aligned w/President’s goals

c. Criticism

i. Seen as secretive

ii. Thought of as backboard channel for agencies to secretly kill safety & health regulations

3. Clinton’s Executive Order 12866

a. Replaced Reagan’s order

i. Made process more transparent

ii. Reflected Clinton’s proregulatory view

iii. Structurally, process preserved

iv. Mechanisms for president/OMB input guidance consultation

v. Clinton only required indepndent commission to submit annual regulatory plan, NOT subject to rest of regulatory process

1. Reagan didn’t mention independent commissions

b. Philosophy (Section 1)

i. Endorses cost benefits

ii. Different from Reagan’s b/c recognizes NOT ALL costs & benefits are quantitative

iii. Said equity was also important

c. Planning Mechanism (Section 4)

i. Agencies required to submit written plan at beginning of year

ii. Analogue of Reagan’s 12498

d. Review process for Significant Regulations (Section 6)

i. Defines “significant regulations”

ii. Agency planning significant regulation ( must submit it to OIRA w/cost benefit analysis 

iii. If OIRA determines that it’s inconsistent w/president’s goal ( sends it back w/explanation

iv. Analogous to Reagan’s 12291

e. Conflict Resolution (Section 7)

i. President will resolve conflicts b/t agencies

4. Executive Order 13422

a. Modified 12966

i. Section 1—if agencies want to intervene in mkt they have to identify particular mkt failure that justifies interference

ii. Section 6—each agency must have regulatory policy officers (RPO)

1. Eyes & ears for President 

5. OIRA: Advantages & Disadvantages

a. Advantages

i. Enhances Democratic accountability 00> thus, legitimacy

1. Agency themselves aren’t directly accountable

2. Agencies are accountable through President who is democratically elected

3. Give president more directive control over administrative agencies

ii. Shifts control of regulatory power from agencies ( President

iii. Agencies don’t think enough about costs of polices that they implement

iv. Review = centralized ( enhances coordination & consistency of policy across agencies

1. w/o it agencies might not be sufficiently aware/consider how their regulations affect other agencies in the federal government

b. Disadvantages

i. Shifts control of agency from Congress ( President

1. Might create too much partisanship (big swings from left to right every time new President elected)

2. Agencies are democratically accountable in evolutionary manner

ii. Agencies themselves might have democratic/indirect accountability that we like that OMB review could revert

1. Think agency’s procedural requirements provide forum for public participation ( might worry that OMB Review concentrates so much power in president that it might subvert that

iii. Experts (agency) are being criticized by non experts 

1. OIRA only experts in economic & cost benefit analysis NOT other substantive areas

iv. Ppl in OMB might be fixated on cots & insufficiently attentive to less quantifiable benefits ( excessive regulatory bias

v. OMB might slow down the process

c. **Tension b/t desire for agency expertise & accountability

6. Notes

a. Constitutional argument

i. Original understanding of Constitution mandates unitary (strong control) executive

1. Article II Vesting Clause—vests executive power in president

ii. Opposition—think Constitution as originally written& ratified meant to advance certain values

1. Framers & ratifiers didn’t anticipate modern administrative state

2. Living constitution type of argument

b. APA Procedural Requirements

i. Informal rulemaking notice & comment = heavy costly jumping through hopes

c. Alternative way to notice & comment rule

i. Agency making what looks like rules in context of adjudication

ii. Interpretive rules

· V. Alternatives to Notice & Comment Rulemaking

· A. Adjudication

1. Notes

a. Agencies have incentive to avoid going through formal notice & comment rulemaking 

b. One way to avoid this is to announce new rules in context of adjudicative/enforcement actions

c. See if you can find a specific statutory exemption w/in APA itself to see if it fits one of the exemptions

· Securities & Exchange Commission (SEC) v. Chenery Corporation

1. Facts

a. Public Utility Holding Company Act 1835

i. Goal = dismantle, complex pyramid structure in public utility companies

ii. 11(b)—after notice & opportunity for hearing ( each registered holding company must limit operations

iii. 11(e)—company allowed to forestall mandatory reorganization by proposing “voluntary plan”

1. after hearing, SEC will determine if voluntary plan effectuates its proposed goals of plan (formal adjudication)

b. SEC though officers & directors in holding company 

c. Administrative Law principle

i. When reviewing Court is looking over decision of agency ( court can only judge properity based on grounds invoked by agency

1. If ground agency used are inadequate ( Court can’t substitute what it sees as a more adequate basis for agency’s reasoning

2. Agency must clearly indicates grounds on which its decision is based

d. According to SEC, thought it was illegal for officers & directors in holding company to trade on their own stocks during mandatory reorganization ( strike down Chenery’s voluntary proposed plan

e. Chenery I

i. Court unable to sustain SEC’s order that struck down Chenery’s proposed plan (allowing officers & directors to trade in company stocks)

ii. SEC’s plan was not based on judicial precedent 

iii. Thus, Court could not sustain SEC’s order on the basis provide by agency

f. Chenery II court looks at situation “afresh”

i. SEC rejects Chenery’s plan on basis that it was inconsistent w/act

2. Legal Issues

a. Administrative Law principle

i. When reviewing Court is looking over decision of agency ( court can only judge properity based on grounds invoked by agency

1. If ground agency used are inadequate ( Court can’t substitute what it sees as a more adequate basis for agency’s reasoning

2. Agency must clearly indicates grounds on which its decision is based

3. Holding (Chenery II)

a. Sustains SEC’s invalidation of Chenery’s plan

b. Court refuses to say SEC forbidden using proceeding to apply new standard of conduct

c. Court’s scope of review of administrative order is NOT concerned w/wisdom of principle

i. Court’s duty end when it becomes evident that SEC’s actions were based on substantial evidence & consistent w/authority granted to it by Congress

d. Court emphasizes that it really likes rulemaking

i. BUT unless you can show in a particular case that it would “arbitrary” & “capricious” to proceed in manner, then it’s at the agency’s discretion

4. Dissent

a. Administrative authoritarianism—can’t make a rule through an adjudication

b. Court’s present decision sustains the identical administrative decision that it found invalid in Chenery I

i. There has been no change in order, addition of evidence or additional amendments

ii. Why the change? Shift in controlling membership of court

c. Earlier Opinion—before transactions otherwise legal can become denied ( MUST fall under ban of some standards prescribed by agency

d. BUT in Chenery II—w/o legal basis for administrative orders via general rule ( courts can STILL annul order

e. Difference b/t Cheery I & Chenery II

i. Holding administrative orders must have basis in law vs. holding that absence of legal basis is no ground on which courts may annul decicions

f. Court is basically saying Administrative experience ( gives reason to deter to SEC in exercise of its discretionary powers under & w/in law

5. Notes

a. Agencies can rule either by general rule or individual adjudications

i. SEC could have exercised its rulemaking powers to fill gaps in the Act

b. Why SEC shouldn’t be able to make rule through adjudication

i. Agency shouldn’t be able to apply new gernal rule for 1st time in adjudicative proceedings ( should have to promulgate rule through rulemaking

1. Depriving company of fair notice of how they’re supposed to conduct themselves (fairness)

ii. We like rulemaking b/c it encourages careful consideration of (vast) effects of rule on interested parties

c. Why is it ok for SEC or other similarly situatd agencies to announce in context of adjudication what looks like a general rule?

i. The statutory mandate was vague (not Sec’s fault) ( NOT giving new substantive standards, just fleshing out what Congres already said

1. Counterargument—reason given for this not being fair & equitable ws general principle that no one has ever stated before.  Thought they were basing it in the common law, but it’s actually not

ii. Judicial system does this all time—they see individual disputes, try to figure out the right way to resolve the disputes.  In the context of saying who should win, they’re declaring a rule

1. Agencies should be able to proceed in similar way when they adjudicate

· Bell Aerospace v. National Labor Relations Bd (US Court of Appeals 2nd Circuit)

1. Facts

a. Bell refused to bargain w/buyers at one of its facilities b/c they were “managerial employees” (thus outside of collective bargaining process established by NLRA)

b. Through agency adjudication, NLRB says buyers are entitled to unionize b/c they’re not “managerial employees”

c. NLRB’s decision is controversial 

i. In past, NLRB decision held ALL managerial employees were excluded/prevented from bargaining

ii. NOW, NLRB reversing it self & interpreting “managerial employees” as only those personnel whose duties & alignment w/emloyer were such as to create conflict of interest to unionize

2. Legal Issue

a. NLRB’s interpretation of “managerial employees”

3. Holding

a. Enforcement denied

b. NLRB NOT precluded from reversing itself on position that some buyers were NOT “managerial employees” BUT in light of justified contrary belief, Bd had engendered itn past, it couldn’t so in manner it did

i. Congressional understanding of long standing agency practice precluded NLRB from reinterpreting Act 

c. Rulemaking required if NLRB finds company’s buyers are NOT managerial b/ it would be contrary to its prior decision & presumably in nature of general rule (designed o “fit all cases at all times”

4. Chenery vs. Bell Aerospace

a. In Chenery, SEC never said anything about the particular issue (i.e. whether management could trade in own company stocks during reorganization)

i. BUT in Bell Aerospace, NLRB had dealt w/issue before & in previous decisions, NLRB had come out the other way

ii. Thus, not only was agency engaging in general rulemaking BUT also reversing itself

b. Chenery = pre APA & Bell Aerospace = post APA

i. Chenery is still good law after APA

5. Notes

a. Rulemaking provision of APA which NLRB avoided designed to assure fairness & mature consideration of rules of general application

b. Can’t avoid rulemaking process by making rules in course of adjudicatory proceedings

c. Rulemaking proceedings allow agencies to learn from suggestions of outsiders & often benefit form that advice

· NLRB v. Aerospace (Supreme Court)

1. Issue

a. On remand, doe Board have to invoke its rulemaking procedures if it determines that buyers are not “managerial employees” under the Act?

2. Holding

a. NLRB “is not now free” to reinterpret Act to exclude only those managerial employees susceptible to conflict of interest if unionized

b. **Board not precluded from announcing new principles in adjudicative proceeding

c. Disagree w/Ct of Appeals that NLRB could only determine whether or not buyers were “managerial employees” by invoking rulemaking procedures

d. Choice b/t rulemaking & adjudication lies in first instance w/NLRB’s discretion

i. Ample indication that adjudication is especially appropriate in this context

ii. Doubtful that generalized standard could be framed 

1. Thousands of manufacturing & wholesale retail units & duties of buyers vary widely)

iii. Bd may feel that adjudicative procedures in this case may also produce relevant info necessary for mature & fair consideration of issue 

3. Notes

a. Why is Supreme Ct unmoved by NLRB’s changing position?

i. Bell Aerospace complains about adverse reliance but they haven’t show anything that they would have done differently or how they were hurt (i.e. no damages or fine, nothing uniquely bad happens to them)

ii. APA defines rule = “general applicability” & “future effect”

1. Does not require strict separation b/t lawmaking & rule adjudication

2. Impossibly to clearly separate too

3. Since APA definitions aren’t satisfactory ( should just be sensible about this & let agencies do what they ant

· B. Guidance Documents

1. Notes

a. Rule must go through APA § 553 notice & comment procedures

b. General statement of policy  (is an exception) ( does NOT have to go through those procedures

c. Force of law test is the most widely cited standard 

i. Applied inconsistently 

ii. If agency purport to rely or be able to rely on statement as legal basis for action in subsequent proceeding ( it’s a rule

· Pacific Gas & Electronic Company v. Federal Power Commission

1. Facts

a. Widespread belief that natural gas delivery service is a “natural monopoly” (efficient to have fewer companies controlling the industry)

i. Used as justification of rate regulation by got

b. Natural Gas Act—gives FPC authority to set just & reasonable rates

i. Also have authority to decide how natural gas would be delivered in cases of shortage

c. FPC Order 467

i. In event of shortage of natural gas, top priority would be given to small customers, then ppl who had firm contracts and lastly large volume boiler companies

ii. Prior to this order, questions resolved on case by case basis

1. Difficult for pipeline companies to predict what would happen

iii. Order 431 (1971) pipeline companies required to file w/FPC in advance of shortage so FPC could decide before it became issue

1. Created more chaos & confusion b/c diff pipeline companies submitted wide range of proposals & FPC rulings were inconsistent

d. Petitioners are customers of pipeline companies whose deliveries are subject to curtailment

e. PGE claims that order 467 was unlawful b/c it’s a rule & didn’t go through notice & comment process

i. It should be procedurally invalid

ii. If FPC tried to enact this as rule ( PGE would have submitted comments challenging the “rule”

1. BUT they never had opportunity to do so

2. Legal Issue

a. Is FPC Order 467 a general policy statement and thus exempt from APA § 553 notice & comment requirements?

3. Holding

a. Order 467 is a general statement of policy

b. Critical distinction b/t rule & statement of policy is that a rule has the force of law

i. General statements of policy do not have force of law just a guidance document

1. Agency can’t rely on guidance document in subsequent proceedings b/c it’s not legally binding

2. Mere announcement of what agency intends to do in future cases

3. Liken it to a press release

4. Majority

a. General statement of policy does not have a legally binding policy effect of rulemaking or legally binding precedent of adjudication

b. State purpose = NOT to provide inflexible binding rule BUT to give advance notice of general policy w/respect to curtailment priorities FPC prefers

c. General statement = informational device

i. Formal method by which agency can express views ( encourages public dissemination of policies before they’re applied

ii. Allows agencies subject to regulations opportunity for long term planning

iii. Promotes uniformity

d. Judicial Review is broader for general statement of policy

i. No public participation ( subject to more rigorous judicial review

ii. Subject to less deference than rulemaking

e. Textual Suppirt

i. No assurance plan will be finally approved

ii. NOT fully determinative of rights & duties of given pipeline

iii. Petitioners will have opportunity tio challenge merits of proposed plan & show it’s inappropriate in particular circumstances

iv. Recognize flexibility is essential ( policy stated in Order 467 would be adjusted in appropriate cases where hearing is required

5. PGE’s Arguments

a. Force of law is too formalistic (should be more functionalist)

i. Agency will give deference to what is laid out in Order 467

ii. Order reads as a rule, looks like a rule, feels like a rule, acts like a rule ( it’s a rule

b. Immediate Practical Effects

i. Order has shifted burden away from pipeline companies to individual customers

6. Columbia Broadcasting System

a. Facts

i. After hearings, FCC promulgated regulations requiring FCC to refuse to grant/renew licenses to any station that entered into certain types of contracts w/chain broadcasting networks

ii. Plaintiff was chain broadcasting network, sued for injunctive relief against regulation

b. Holding

i. Supreme Ct. held that regulations had effect of substantive rule

c. Distinction from PGE v. FPC

i. Columbia regulations had immediate & significant impact on plaintiff’s business

1. Evidence that issue of regulation ( immediate cancellation of/failure to renew plaintiff’s contracts

ii. Effect of Order 467 not as direct or immediate

1. b/c any aborgaitn of contractual commitment will occur after indiv curtailment plans filed & approved by FPC

2. even then interested parties will have opportunity to present case & receive judicial review

iii. Force of Law

1. In Columbia ( FCC regulations had “force of law”; would be afforded “legal basis” for subsequent administrative action

2. This is not present in FPC case, Order does NOT have binding force of substantive rule

· Chamber of Commerce of United Stats v. United States Department of Labor

1. Facts

a. OSHA developed experimental pilot program CCP

b. If employer voluntarily agrees to participate in CCP ( essentially agreeing to set of workplace standard for handling hazardous waste that exceeds statutory requirements

c. OSHA says if you participate w/CCP ( we’ll substantially reduece probability that your firm will be subjected to random spot inspections

d. OSHA will create a high priority list of employers who will be subject to greater likelihood of inspection

e. If employer agrees to participate in CCP, then they move from high priority list ( off list

f. Employers are that it’s a rule, more than just a guidance document and since it didn’t go through comment & rulemaking it should be invalid

2. Issue

a. Is OSHA’s Directive a rule or general statement of policy?

b. If it’s a rule then must go through APA § 553 notice & comment making procedure

3. Holding

a. Directive is a substantive rule rather than a policy statement

b. Directive provides that every employer that does not participate in CCP will be searched

c. Court seems to consider other factors that come into play that are sufficient to induce courts to find that certain type of pronouncement in fact is a rule even though it doesn’t have the formal “force of law”

i. Flexibility vs. inflexibility of statement

1. Less wiggle room ( more likely to find it’s a rule

ii. Degree to which announcement is binding on agency itself

iii. Degree to which statement has prospective or speculative effects

iv. Practical consequences for regulated parties

v. **none of these by themselves, would be sufficient to move pronouncement from guidance document ( rule

4. Chamber of Commerce

a. Inspectors in field NOT free to make discretionary choices

b. Effect of rule is current NOT prospective

i. OSHA is saying right now we’re going to make 2 lists = immediate effects

c. Has force of law

i. If you do this ( following bad thing will happen to you

ii. If you don’t participate in CCP ( we will inspect you

5. OSHA’s Arguments

a. Clearly general statement of policy

b. Doesn’t have force of law

c. Statute gives OSHA authority to exercise discretion, that’s all that they’re doing here

6. OSHA vs. PGE

a. Prospective vs. right now

i. At point OSHA issues policy statement, they haven’t inspected anyone yet.  They’re just saying that at some point in the future the occasion will arise to exercise discretion.

ii. In both cases, agency has issued document, that is not binding, in terms of how they will exercise their discretion

b. How binding is it on the agency?

i. OSHA leaves no room for discretionary choices by inspector.  Directive is binding all the way down

1. Maybe this doesn’t really matter since there are some rules that are inflexible

2. It doesn’t matter if it’s binding on agency, more important question is whether it’s binding on anyone else?

ii. PGE was more flexible

1. Still had opportunity for individual hearings in some cases

c. Even if you stick to PGE “force of law test”, appears OSHA’s Directive really does have “force of law”

i. If you don’t comply w/CCP ( we’ll inspect you

ii. Counterargument—OSHA isn’t imposing a penalty

1. Inspections are regular part of overall regime & agency has discretion to decide whom to inspect for what reason.  All they’ve done is engage in perfectly sensible setting of enforcement priorities & have been transparent about it.

d. Comparison of Holding

i. PGE seems to emphasize that touchstone inquiry is “force of law” in formalistic sense

ii. Chamber of Commerce/OSHA—thre are other considerations that lead Court to say that the Directive really was a rule

1. Degree of inflexibility, immediate consequences, binding on agency

· C. Interpretive Rules

1. Notes

a. Not itself defined in APA’s definition section

b. Contrasted w/substantive rules

i. “having general applicability & legal effect:

c. Doctrine on interpretive rule very closely related to general statements of policy doctrine

d. According to Attorney General’s Manual on the APA:

i. Substantive rules

1. Issued by agency pursuant to statutory authority & which implement the statute

2. Have force & effect of law

ii. Interpretive rules

1. Avise public of agency’s construction of statute & rules

iii. General statement of policy

1. Advise public prospectively of manner in which agency proposes to exercise discretionary power

e. Interpretive rule & general statement of policy are essentially the same thing

i. In both cases, you have interpretation of ambiguous or term or defining how agency will execise it’s discretion = agency has zone of discretion & w/in this zone agency can pick anything & it will be upheld

ii. If agency makes an announcement “we will always exercise our discretion in this way” ( looks same whether they’re saying who they’re going to inspect or how they will define “diagnosis”

iii. How you interpret a statute is directly related to how you interpret words in statute

f. Deep ambivalence as to how we feel about agencies issuing interpretive rules & guidance document

i. We think it’s necessary & desirable for agency to communicate to public what they’re thinking & what they’re statues mean

1. Also recognize that it’s impossible for agencies in legislative rule to spell out everything

ii. worried that agency will start making important policy decisions w/o going through procedures of notice & comment

1. proceduralization was one of the ways that we made ourselves comfortable w/broad delegations of power to agencies in first place

· American Mining Congress v. Mine Safety Health Administration (MSHA)

1. Facts

a. MSHA located in Dept of Labor just deals w/mining occupational safety & health issues

b. Federal Mine Safety & Health Act

i. Requires all mine operators to provide MSHA w/any info that agency may reasonably require

ii. General grant to Secretary to issue “such regulations…deems appropriate to carry out any of its provisions”

c. Part 50 regulations

i. pursuant to general statutory authority, agency promulgated it through notice & comment

ii. all mine operators have to notify MSHA w/in 10 days whenever a miner in their facility is diagnosed w/certain occupation illnesses

d. Program Polciy Letters

i. Issue by MSHA to coordinate& convey agency policies, guidelines, & interpretations to agency employees & public

ii. Chest X-ray = diagnosis 

2. Issue

a. Is PPL an interpretive rule?

b. If so, then it’s exempt from notice & comment rulemaking requirements of APA § 553

3. Holding

a. PPL is an interpretive rule b/c it did not have legal effective

b. Not legislative rule didn’t specify new standards of conduct to which regulated entities msut conform

c. Legal authority already existed in earlier rule

d. Agency didn’t purport to act legislatively

i. Didn’t include PPL in Code of Federal Regulations

ii. Didn’t invoke general legislative authority

e. Rule is NOT an amendment (to a rule) just b/c it provides crisper & more detailed lines than authority being interpreted

i. PPL doesn’t offer interpretation that repudiates or is irreconcilable w/existing legislative rule

ii. **deciding whether interpretation is amendment or legislative rule is different form deciding substantive validity of interpretation

4. American Mining Congress’ Argument

a. PPL is a rule & what MSHA effectively did is amend the rule

i. According to APA amending a rule counts as a rule

b. Not very flexible

i. Look at PPL and it seems to say if there is an x-ray & doctor says this is black lung ( must report it, if not then subject to fines

ii. Counterargument—flexibility doesn’t matter just clarifying what legally binding statement means

· Hoctor v. Department of Agriculture

1. Facts

a. Animal Welfare Act designed to assure humane treatment of animals

b. Authorizes Sec of Agriculture to promulgate rules & regulations to advance purposes of Act

c. Structural Strength

i. Dept used notice & comment procedure to promulgate this regulation

ii. Facility housing exotic animals must be constructed of such materials & strength appropriate for animals involved

iii. Goal = protect animals form injury & contain animals

d. Internal Memo

i. In case of exotic animals, housing facilities must be surrounded by fence at least 8’ high

ii. 8’ rule appears neither in statute or notice & comment rule

e. Hoctor is an exotic animal dealer

f. He has a perimeter fence that is only 6’ high

g. Dept of Agriculture fines him for failing to comply w/regulation

2. Issue

a. Whether rule for secure containment of animals promulgated under Animal Welfare Act without notice & comment rulemaking procedures of the APA is valid b/c it’s merely an interpretive rule?

3. Holding

a. 8’ rule is NOT an interpretive rule, it’s a legislative rule

i. invalid b/c it didn’t go through notice & comment making process

b. arbitrary rule

i. it’s consistent w/regulation but NOT derived from it

ii. if agency bases rule on arbitrary choice ( they’re legislating = legislative rule

iii. rule is arbitrary in the sense that it could well be different w/o significant impairment of any regulatory purpose

iv. why is it 8’ and not 9?

c. concerns of dealers are legitimate especially since rule could be otherwise ( agency obliged to listen to dealers before settling on final rule & providing some justification for rule

4. Department of Agriculture

a. This is just like American Mining 

b. Enacted perfectly valid rule through notice & comment and then realized there was an ambiguity

c. Don’t purport to rely on interpretive rule as basis for agency action

i. Source of legal authority is prior legislative rule (Structural Strength regulation) that went through notice & comment

d. Interpretive rule just announced in advance how agency planned to interpret legislative rule

5. Comparison: Hoctor vs. American Mining Agency

a. Difficult & elusive to come up w/clear qualitative distinction b/t what’s happening American Mining where it’s ok & Hoctor where it’s not

b. Perhaps difference in degree, how far is one straying from statutory language?

6. Notes

a. Deep ambivalence as to how we feel about agencies issuing interpretive rules & guidance document

b. We think it’s necessary & desirable for agency to communicate to public what they’re thinking & what they’re statues mean

i. Also recognize that it’s impossible for agencies in legislative rule to spell out everything

ii. worried that agency will start making important policy decisions w/o going through procedures of notice & comment

1. proceduralization was one of the ways that we made ourselves comfortable w/broad delegations of power to agencies in first place

· Review of Where we are

1. Started w/delegation problem

2. Note 3 ways to alleviate/address concerns about delegation

a. Mechanisms that make agencies more directly responsive to other branches of govt

i. Appointment/removal power, presidential oversight, legitimacy & nonlegitimacy of legislative veto

ii. Like agency insulation from politics but not too much

b. Proceduralizations

i. Agencies aren’t directly themselves accountable to ppl through election & indirect accountability to Congress & president

ii. Force agencies to follow certain procedures

iii. Notice & comment = quasi substitute for ordinary democratic legislative process

1. Public will be on notice about what agencies intend to do & gives interested parties an opportunity to indirectly participate

c. Judicial Review

i. Courts looming in background that can strike down agency action that is arbitrary & capricious

ii. Another aspect is whether agencies have acted in compliance w/their governing statute

· Vi. Introduction to Judicial Review of Agency Decisions

1. Notes

a. APA § 706

i. Review court shall hod unlawful & set aside agency action, findings, & conclusions found to be “arbitrary, capricious, & abuse of discretion or otherwise not in accordance with law”

ii. Basis of judicial review should be agency’s “whole record”

iii. Background default standard

iv. If Congress wants more strict/rigorous form of judicial review ( Congress can write that into statute

b. What does § 706 mean?

i. Seems to be indicating courts should be pretty deferential to choices agencies make & only strike down agency action when it’s egregious

1. Note: there are many bad things an agency can do that are NOT arbitrary or capricious

ii. But, it’s also saying that courts have a role in reviewing agency action

c. On one had, agencies are supposedly experts & more politically accountable that courts

i. Who are federal judges to step in & say that agencies’ rule are arbitrary especially if agency is supposed to be the expert ( don’t ant undue interference w/agency’s ability to carry out their mission

d. On the other hand, b/c broad delegation of power to agency we like the idea that there is someone looking over agency’s shoulder ensuring oversight of agency action (i.e. judicial review)

· A. Citizens to Preserve Overton Park v. Volpe

1. Facts

a. Dept of Transportation provides federal funds for highway construction

b. Statutory provisions prohibit use of federal funds for highways that would cut through parks unless:

i. No feasible & prudent alternative (to proposed route)

ii. Construction plan includes all possible measures to minimize harm to park

c. Secretary announced final approval of project for 6 lane highway that would cut through park

i. Not accompanied by statement of factual findings & didn’t indicate why he believed there were not other feasible alternatives

d. Petitioners challenge of Secretary’s decision to authorize project violated statutory provisions

e. District Court & Court of Appeals found formal findings by secretary unnecessary

i. Believed Secretary’s authority was wide & reviewing court’s authority was narrow 

2. Legal Issue

a. Was the Secretary’s decision “arbitrary & capricious?

i. Doctrinal Test:

1. Was the decision based on the consideration of ALL relevant factors?

2. Has there been a clear error of judgment

b. Standard of judicial review?

3. Holding

a. Formal findings not required

i. Neither Dept of Transportation Act nor Federal highway Act require such formal findings

b. Case remanded to District court for review based on full administrative record before Secretary ar the time of the decision

i. Administrative record allows full & prompt review of Secretary’s actions

ii. BUT administrative record NOT before court b/c lower courts based their decision on litigation affidavits

c. Disagreed that litigation affidavits were adequate 

4. Clear Error of Judgment

a. Procedural & substantive strains

b. Procedural

i. After reviewing whole court, court might determine agency acted inappropriately w/respect to procedural matters

c. Substantive

i. Agency compiled all rational evidence & marched through it in procedurally correct way but came up w/erroneous judgment ( court may strike it down on the merits

5. Standard of Review: APA § 706

a. Reviewing court must engage in substantial inquiry

b. Secretary’s decision entitled to presumption of regularity

c. Even after Overton Park there is a great deal of confusion as to what courts should be doing w/respect to review process

· B. Ethyl Corp v. Environmental Protection Agency

1. Facts

a. Clean Air Act—

i. authorized administrator of EPA to regulate gas additives whose emissions products “will endanger the public health or welfare…”

ii. notice & comment ( admin decided emissions caused by leaded gasoline = “significant health risk”

iii. promulgated regulations to reduce emissions caused by leaded gasoline

b. lead agencies have many different objections both procedural & statutory

c. petitioners claim

i. administrator misinterpreted statutory standard 

ii. application of standard w/o support in evidence = “arbitrary & capricious”

2. Legal Issue

a. Was the rule “arbitrary and capricious” due to logical and evidentiary gaps and flaws that EPA used in rule promulgation?

b. What should be the standard of judicial review?

3. Holding

a. EPA’s reasons as stated provide rational basis for its actions

b. Court should reverse agency’s decision if there is a ‘clear error in judgment”

c. Reviewing court should look to see whether agency’s decision was based on “consideration of all relevant factors”

4. Standard of Judicial Review

a. Majority—Judge Wright

i. Substantive review w/rational basis threshold (holistic approach)

ii. ONLY test = Whether agency decision was rational & based on consideration of all relevant factors

1. Court does NOT have to decide if agency’s decision is supported by preponderance of evidence

iii. Standard of review is highly deferential to agency

1. Should trust them b/c they’re supposed to be experts

iv. Court should NOT substitute its judgment for that of agency

v. Agency’s actions start w/presumption of validity

vi. BUT Review Court is NOT a rubber stamp will carefully examine what agency did

vii. To conduct real review, review court needs to steep themselves in details of case

b. Dissent—Judge Wilkey

i. Demanding standard that agency must show every link in chain of reasoning

1. Missing link = arbitrary jump

ii. 2 basic responsibilities of reviewing court

1. agency’s statements in fact must have adequate basis in underlying evidence

2. review agency analysis to determine whether it’s principled & reasonable

iii. even if it’s ok to delegate to agencies b/c they’re experts ( still MUST hold them to live up to their expert billing to demonstrate that they engaged in neutral rational decision making

iv. in case of EPA, thinks no scientifically approved chain exists ( Administrator’s decision = “arbitrary & capricious”

1. at several points in administrator’s reasoning found little/no evidence to support conclusion & clear errors of substantial nature in admin’s analytical & evaluative methodology = “clear error of judgment” has occurred 

c. Concurrence—Judge Bazelon

i. Reviewing court should ONLY be concerned w/procedural requirements

1. NOT substantive review

ii. In cases of great technical complexity, judges should NOT scrutinize technical merits of each decision

1. In this case, reviewing court should ignore mountain of material scientific studies & just look at scientific procedures used by EPA

iii. Court will be adhering more closely to Congress’ intent if we it doesn’t steep itself in the substantive details

iv. Concurs b/c even though EPA record wasn’t as transparent as it should have been, overall procedures seem sound

v. **suggesting that in some cases mere compliance w/APA’s procedures might NOT be enough depending on nature, complexity, disciplines of issues involved

vi. decisions that are sound on the merits but faulty procedurally should NOT be upheld

vii. advocates most extreme version of proceduralist judicial review

d. Concurrence—Judge Leventhal

i. **restraint = yes & abdication = no

1. Judges should be appropriately modest & humble and give deference to agency

2. If Court follows Judge Bazelon’s suggestion, it would be abdicating responsibility given to Court by Congress

ii. Present system assumes judges acquire whatever technical knowledge is necessary for background decisions of legal questions

iii. If technical difficulties are too large ( Congress can push for specialized courts

1. Congress can also change statute or amend standard of review

iv. Goal of judges is to gain sufficient background orientation/knowledge NOT to become experts

v. When judges have to make de novo decisions, individuals judges have had to acquire learning pertinent to complex technical issues

1. Role of judge isn’t as demanding in making agency decisions that de novo agencies

2. In agency decisions, Court must exercise restraint & affirm as long as agency’s decision making is NOT irrational or discriminatory

5. Notes

a. Unresolved after Overton

i. Does agency have to establish every link in chain of reasoning?  Or does agency just have to show agency wasn’t crazy after looking at the evidence as a whole?

1. Wright vs. Wilkey

ii. To what extent should courts be engaging in procedural or substantive oversight?

1. Bazelon v. Leventhal

b. Arkansas v. Beauman Transportation

i. **Reviewing court will uphold decision of less than ideal clarity if agency’s path could be discerned

ii. in so far as Wilkey opinion might be read as suggesting rigorous step by step justification, this court says if you can basically tell agency’s processes then agency’s path can be reasonably discerned

1. BUT if gap is too big ( Court will NOT sustain agency position

iii. restating Overton position that agency obligated to justify its reasoning

c. Procedural vs. Substantive Judicial Review

i. Bazelon = strictly procedural

ii. Leventhal (& Wright) = substantive 

iii. It’s possible enthusiasm for procedural review might be related to adequacy w/which one views substantive reiew

· Non-Regulation of Agency Procedures

· A. Vermont Yankee v. NRC
1. Facts

a. Licensing of nuclear power plants 

b. Licensing decisions are adjudications BUT Atomic Energy Commission decided to use rulemaking to resolve questions of general type

c. Commission makes rule (similar to grid in Heckler) that assigns quantitative values for environmental impact

d. Agency concludes that environmental impact of uranium fuel cycle is negligible

e. Rule promulgated under informal rulemaking (APA § 553)

i. Court says agency complied w/all requirements 

2. Legal Issue

a. Was agency’s rule arbitrary & capricious?

b. Can Court’s demand agencies use additional procedural requirements beyond the APA?

3. Holding

a. Court cannot require additional procedural requirements beyond APA

b. remanded case to Court of Appeals where rule can be reviewed as APA provides in § 706

c. does NOT hold that APA is only place from which procedural requirements come from

i. can also come from statutes

4. NRDC Arguments

a. Very important decisions, such as this one that involves potentially dangerous and promising technology, require additional procedural requirements

b. APA is one size fits all and should e treatd as floor rather than ceiling for standard of agency review

c. It’s w/in the Court’s discretion to require additional procedural requirements

d. § 706 2(d)—Court can set aside agency actions that are “without observance of procedure required by law”

i. depends on how your interpret “law”

ii. judges could make federal common law imposing additional procedures ( agency’s don’t’ comply = action struck down

5. Agency’s Argument

a. APA has prescribed set of procedures & agency followed it

b. No statutory authorization to courts to invent new procedures w/which agencie must comply

i. Actual procedures used by agency were very thorough

c. If Congress wanted to require additional procedures it likely would have explicitly said so

d. w/respect to NRDC’s interpretation of § 706(2)(d) federal common law doesn’t exist (Erie v. Tompkins)

e. legislative history of APA suggests Congres intended discretion of agencies NOT courts to be used to determine when extra procedural devices should be used

f. if agency is compelled to support rule which it ultimately adopts w/type of record procedure like that of full adjudicatory hearing ( agencies will have no choices but to always conduct full adjudicatory hearing before promulgating rules

i. would lose all inherent advantages of informal rulemaking

g. if you strike down agency action b/c procedures weren’t good enough (requiring something beyond APA) ( allows judge to escape some of heat that might accompany striking down agency action based on merits 

i. worried about judicial willfulness & abuse

6. Court of Appeals

a. Struck down agency rule b/c Commission’s procedural inadequacies used in rulemaking

i. i.e. no discovery & cross exam

b. court examined record & declared it insufficnet

c. **Supreme Ct in its holding notes that there was nothing that permitted Ct of Appeals to overturn Commissions’ decision based on procedural inadequacy (beyond that required by APA)

7. Notes

a. Hybrid rulemaking

i. Expand notice & comment process w/o fully moving to trial type process of formal rulemaking

ii. Congress can add to § 553 requirements via statutes 

iii. CANNOT be devised by courts

iv. Ossification—risk of paralyzing rulemaking by imposing excessive procedural demands

b. Extracted Principles

i. Courts are supposed to be deferential to agencies when agencies are making policy decisions

1. Agency’s decisions come before court w/presumption of correctness

2. Court can’t substitute its judgment for that of agency

ii. At same time, despite this deferential posture, judicial review under § 706 is supposed to be “searching”

iii. Overton Park—Court supposed to reverse 

c. Not withstanding this holding, there is still strong proceduralist strain in a lot of opinions that try to apply APA § 706

i. Opinions seem to apply responsibility for additional procedures, but it’s more indirect

ii. Doesn’t take form of court mandating additional procedures

iii. Takes form of court interpreting APA requirements in more demanding way

· Hard Look Review

1. Notes

a. Review of Previous Cases

i. Overton Park

1. Still good law after VT Yankee

2. Supreme Ct decided agency’s decision wasn’t sufficient to convince court that agency’s decision wasn’t arbitrary ( remanded

3. Creates incentive for agency to conduct more procedures to comprise complete record

ii. Nova Scotia

1. Court interpreting what APA meant

2. Court’s interpretation of concise & general statement of basis & purpose seems to go well beyond what APA meant

3. Court’s justification = can’t conduct judicial review under § 706 

iii. VT Yankee

1. Courts can’t specifically tell agencies that they need to conduct additional procedures beyond what is required by APA or statutes

b. Very deferential standard of review

i. Agencies usually don’t lose challenges under § 706 (i.e. rarely struck down for being “arbitrary & capricious”

c. nature of review practiced is typically focused on agency’s reasoning process NOT substance

d. merges to considerable degree w/APA § 553

i. under either section, court will examine how agency responded to comments & criticisms it received

e. this sort of review doesn’t lend itself to hard/sharp rule like doctrine ( on review Court will look at agency’s explanation is “good enough” or “thorough enough”

i. often be case that how demanding court will be in reviewing agency’s explanation will depend on court’s views on substance of decision

· A. Motor Vehicle Manufacturer’s Association of United States v. State Farm Mutual Automobile Insurance Company

1. Facts

a. Statute directs Sec of Transportation to issue motor vehicle safety standards

i. Taking into account relevant safety data, they must be practicable, reasonable, & appropriate & effectuate purposes of Act

b. 1978 Sec issued Passive Restraint rule requiring all cars to have passive restraint system by 1984

i. could either comply w/air bags or automatic seatbelts @ manufacturer’s discretion

ii. initially rule was challenged but it’s upheld

c. 1981 (before rule went into effect) Sec issues notice of proposed rulemaking to rescind passive restraints rule

2. Legal Issue

a. Did NHTSA (agency) act arbitrarily & capriciously when it revoked passive restraint rule?

3. Holding

a. Agency acted arbitrarily & capriciously

b. Airbags are effective & cost beneficial life saving technology ( mandatory restraint rule can’t be abandoned w/o any consideration of airbags 

c. By failing to analyze continuous seatbelts in its own right

d. Agency can change its course but it must supply reasoned analysis which it did not do here

e. Note: court NOT requiring agency to follow any additional procedural requirements (i.e. broadly requiring agency to consider all policy alternatives in reaching decision)

4. Court’s Formulation of Arbitrary & Capricious Standard

a. **Agency must examine relevant data & articulate satisfactory explanation for its action including a “rational connection b/t facts found and choice made”

b. agency rule is arbitrary & capricious if:

i. agency relied on factors that Congress didn’t intend for it to consider

ii. entirely failed to consider an important aspect of problem

iii. offered explanation for its decision that runs counter to evidence

5. Agency’s Argument for Rescission

a. No longer able to find automatic restraint requirement produced significant safety benefits

b. Costly to automobile industry

c. Overwhelming majority of automakers decided there were going to comply w/rule by using detachable automatic seatbelts rather than air bags ( detachable seatbelts = ppl likely to detach then & won’t provide added benefit

d. Rule will be costly & ineffective ( undermine public confidence in effectiveness of federal regulation

6. Change in Administration

a. Issue brought up by Justice Rhenquist in his dissent

b. Extremely likely that main reason agency rescinded rule was b/c there was a different administration w/diff view on govt regulation

c. Agency didn’t just come right out and say this b/c it’s unclear whether court would recognize it as a legitimate reason for policy change ( guised it as a technocratic justification

7. State Farm: Flaws in Logic of Agency’s Reasoning

a. Didn’t consider modification to rule that would require airbag technology

i. Arbitrary b/c this is an obvious alternative agency could have adopted

ii. Agency did NOT mention it at all

b. Arbitrary for agency to conclude that detachable seatbelt wouldn’t save any lives

i. w/regular seatbelts inertia of not attaching it

ii. detachable automatic seatbelt ( inertia is one side of leaving them attached (resulting in lives saved)

8. Dissent—Justice Rhenquist

a. Agree agency was arbitrary & capricious in its failure to mention/consider airbag requirement

b. DISAGREE that agency’s view of detachable automatic seatbelts was arbitrary & capricious

i. Thinks agency’s explanation was adequate

c. Agency’s rescission seems to be strongly influenced by election of new president, Reagan, who is anti regulation

d. Agency makes value judgments & political choices should reflect choices made by national electoral majorities as manifested in national elections and this is entirely acceptable

i. Counter: if this is what the agency is doing they should explicitly say so

ii. What Rhenquist says may be true, nonetheless the agency still failed to mention anything about the fact that intrtia will favor ppl leaving their seatbelts attached

iii. Part of the reason why delegate to agencies is b/c we like idea that expert decision makers will be making these decisions—it’s ok to be influenced by Congress/politics but should still use reasonable amount of their own discretion

9. Notes

a. Important connection b/t judicial interpretation of APA §§ 706 & 553

i. Agency must provide statement w/its rule that’s sufficient such that court can see agency’s reasoning process was adequate

· PART III. LEGAL INTERPRETATION IN THE ADMINISTRATIVE STATE

1. Notes/Summary

a. Congress often delegates substantial policy making authority to administrative processes 

i. Advantages

1. Expertise

2. Insulation of agencies form short term partisan politics

3. Efficiency/flexibility of agency decision making compared to legislative decision making

ii. Disadvantages

1. Perceived lack of democratic accountability/legitimacy

2. Worries about arbitrary/lawless ageny decisions

b. Courts have basically gotten out of the “non delegation” process ( system finds different ways to manage/cope w/its delegation concerns

i. Political oversight

1. Different ways Congress & President can influence agency decision making

2. i.e. legislative veto, presidential appointment/removal power, OIRA Review

3. tension b/t our concern/lack of agency’s political accountability & fact that we like some degree of political insulation

ii. APA—Procedural framework for agency decision making

1. Formal vs. informal adjudication

2. Formal vs. informal rulemaking

3. Agency freedom to choose among them in diff contexts

4. How courts have interpreted requirements of notice & comment

5. Costs concerned w/over proceduralization & concerns that if we don’t put sufficient procedures in place, agency decisions will be arbitrary & potentially abusive

iii. Judicial review of agency decisions

1. Judiciary = 3rd party overseer to make sure agencies have acted rationally

2. Tension b/t our desire for some sort of 3rd party oversight & concern about courts & their competence to evaluate agency decisions (esp. very technical ones)

3. Worried courts may use power to constraint agencies in ways that aren’t justified

· Judicial Review of Early Statutory Interpretation: Early Cases

1. Notes

a. It’s easy to confuse &/or conflate arbitrary & capricious review w/judicial review of (agency) compliance w/statutory requirements

b. Pre APA case law

i. How, whether, & to what degree courts should defer to agencies in statutory construction

· NLRB v. HEARST

1. Facts

a. Hearst = several newspapers who refused to collectively bargain w/union representing “newsboys”

b. According to Hearst, newsboys were NOT “employees” w/in the meaning of the NLRB

i. Instead, newsboys = independent contractors

c. NLRB conducted adjudicative hearings and concluded newsboys = “employees”

2. Legal Question

a. What does term “employee” in NLRA mean?

b. Should the court defer to the agency in interpreting “employee” in the statute?

3. Holding

a. Court upholds agency’s findings ( newsboys = employees

b. Purposivism—court 

c. 2 step determination of what “employee” means

i. (1) Does Act incorporate common law definition?

1. Pure question of law 

2. Ct does NOT defer to NLRB at all, it undertakes its own analysis to determine whether Congress intended word “employee” in Act to incorporate pre-existing common law definition

ii. (2) Do newsboys qualify as employees under the Act?

1. Mixed question of fact & law—applying statute to particular facts at bar

2. Court defers to NLRB on issue b/c of their expertise & experience

4. Arguments

a. Hearst

i. Newsboys = independent contractors ( do NOT have right to form a union

ii. Publishing companies says NLRA does NOT define “employee” in useful way

iii. Turn to tort law’s background common law definition of “employee” 

1. Argue that Congress intended to use this definition

b. NLRB

i. “employee” has more flexible meaning that should take into account Congressional purpose of Act

ii. case specific definition that has to do w/what would best effectuate purpose of statute

5. Dissent—Justice Roberts

a. Newsboys = NOT “employees” w/in meaning & intent of NLRA

b. “The term ‘employee’ shall include any employee…”

i. clear language that Act extended to those whom out of traditional have become part of our common understanding of ppl who bear named relationship

c. Congress didn’t delegate to NLRB function of defining relationship of employment to promote what NLRB understood as underlying purpose of statute

d. Question of who is an employee = question of meaning of Act ( judicial NOT administrative question

6. Significance

a. Pure questions of law ( de novo review

i. Agencies view of pure legal question is NOT entitled to any special deference of court

b. Mixed questions of law & Fact

i. Defer to agencies at least where agency would likely have some expertise as to how term would apply to given fact situation

· SKIDMORE v. SWIFT & CO.

1. Facts

a. Ppl who worked in packaging plant asin house firefighters, paid weekly salary as part of their regular shift

b. Couple of nights a week they stay on company premises in case alarm goes off

c. Firefighters say time spent in hall after hours should count as work ( they’re entitled to O/T under FLSA (Fair Labor & Standards Act)

d. Company claims they are not entitled to O/T

e. Administrator

i. Investigatory powers

ii. No adjudicative powers

iii. Nor formal adjudicatory authority or rulemaking authority

iv. Can issue informal guidance doctrine or interpretive rules

2. Legal Question

a. Are employees entitled to overtime under FLSA?

b. Should administrator’s view be given deference?

3. Holding

a. Disagrees w/trial court that as a matter of law waiting time can never count as work time

b. Refers to statute/precedent to show waiting time can count as work time

c. Indicates FLSA’s administrator doesn’t get same degree of deference as NLRB agency

d. Remanded to District Ct

i. b/c lower court’s evaluation & inquiry apparently restricted by its misplaced notion that working time may not count as working time

4. Notes

a. Naked Question of Law vs. Mixed Question of Law & Fact

i. Naked question—can be answered in abstract based on statute, w/o knowing anything about specific facts

1. i.e. Hearst, we can determine whether statute incorporated common law definition of “employee” without knowing anything specific about given facts (i.e. newsboys)

ii. Mixed Question—can’t be decided purely in abstract of statutory explanation, you need to know something about issue at hand/specific facts

1. i.e. Hearst, can’t determine if newsboys count as “employees” unless you know something about newsboys & what they do (in addition to statute)

b. Hearst & Skidmore

i. Proceedings

1. Hearst had an adjudicatory proceeding before agency action BUT Skidmore first takes place in trial court b/c no agency it just has an administrator 

ii. Types of Review

1. Skidmore sounds very much parallel to Hearst preliminary question of law, decided in favor of employees and then particular mixed questions of law & fact as to whether specific circumstances are applicable

2. On pure questions of law in both cases, court decides it de novo in favor of agencies

iii. Deference

1. In Hearst, court gives NRLB more deference than administrator in Skidmore

c. Why does administrator get less deference than NLRB?

i. Procedures used by agency preceding agency’s announcement of its view

1. NLRB reached its decision following a formal adjudication, more adversarial process

2. Not the case w/administrator

ii. Unlike NLRB, administrator has no authority to make rules that have independent binding legal authority can’t adjudicate disputes ( Administrator’s opinion does NOT stem from a formal rulemaking or adjudication

iii. But, should also keep in mind that administrator’s policies are made in pursuance of official duty based on more specialized experience & broader investigations than info likely to come before judge in given case

d. Is deference justified?

i. Skidmore implies that we take agency decisions w/more deference when preceding procedures involve adversarial processes

ii. One possibility is that if you defer to NLRA Administrator’s view you would be de factor giving them authority that Congress did not give them to make legally binding rules

e. Hypothetical: Agency empowered by Congress to issue legally binding rules BUT instead chooses to issue interpretive rule or guidance document (i.e. non legally binding document)

i. Skidmore Deference?

1. Fact that agency has power to issue legally binding rules is irrelelvant to type of deference that agency should bet b/c this particular rule hasn’t gone through rigorous formal procedures required of formal legally binding rule

ii. Hearst Deference

1. Reason we care that Congress empowered agency to make rules w/legally binding effect is b/c Congress giving agency sort of power is a signal to Courts that Congress really trusted this agency to make legally binding rules

2. If Congress trusted agency generally it suggests that this is the type of agency that should receive stronger deference from court

f. Packard Motor Co v. NLRB

i. Post Hearst & Skidmore

ii. Supreme Ct does defer to agency in question

1. Doesn’t apply strong level of Hearst deference to NLRB’s view that these employees are NOT foremen

iii. Legal Question

1. Are foremen entitled as a class to rights of self organization [and]  collective bargaining assured to employees generally by NLRA?

iv. Foremen want to organize as a union

v. NLRB said they qualify as “employees” ( constituted an appropriate bargaining unit

vi. Majority of justices agree w/Boards view of how Act treated foremen

vii. Signal that even though Hearst & Skidmore doctrine looks like a reasonably clear & categorical framework (relatively sharp & rule like), factors are NOT in any sense dispositive

g. Comparison of Hearst & Packard Deferenc

i. In Packard case, agency has been inconsistent in the past

1. But, this might not be very convincing b/c if we take Hearst rationale seriously, then it says agencies are allowed to change their mind based on changing circumstances

ii. Issue is tremendously important (implicitly suggests that level of deference to agency’s interpretation of statute ought to be proportional to significance of issue)

1. Counter—maybe we should be more deferential for tremendously important issue b/c agency has greater expertise about nature of facts & issues

2. Response—we like the idea of independent oversight by court of agency to prevent abusive or arbitrary decisions & perhaps judicial review should be more aggressive b/c of increased importance of issue

h. Is Hearst still good law after APA (§ 706)

i. No

1. APA says when presented w/review court is supposed to decide all relevant questions of law (set aside agency action in excess of statutory provisions)

2. Didn’t specificially ention that mixed questions of law & fact would be exempt from Court’s de novo review

3. APA indicates there is de novo review for ALL questions of law & questions of law include mixed question of law 

ii. Yes

1. APA is consistent w/Hearst line

2. APA stipulates de novo review for question of law & deferential review for question of fact

3. When you have a mixed question of law & fact ( deferential review wins out

4. As long as agency’s determination seems reasonable on some set of facts, agency’s interpretation entitled to deference

5. Significance

a. Skidmore Standard

i. Weight of respect/deference that should be given to opinions on Administrator depends on:

1. Thoroughness of its consideration

2. Validity of reasoning

3. Consistency w/earlier & later pronouncement

4. All other powers that give agency power to persuade if lacking power to control

ii. Supreme Ct says on remand administrator’s views are “entitled to respect especially in light of administrator’s expertise & experience”

b. Hearst & Skidmore Doctrinal Framework

i. Pure questions of law (Hearst)

1. De novo = reviewing ct decides for itself

ii. Mixed question of law & Fact (Hearst)

1. where it appears agency trusted by Congress w/power to issue legally binding rules & orders, Ct should defer to agency’s interpretation as long as agency’s conclusion is reasonable & issued in that context

iii. Skidmore Qualification/Deference—Even when you have a mixed question of law & fact, when agency in question is not one empowered by Congress to issue legally binding rules & orders but only informal guidance documents ( Ct does not give as strong deference to agency’s view, but it still gets respect 

1. Factors to consider: (1) thoroughness of its consideration; (2) validity of reasoning; (3) consistency w/earlier & later pronouncement; (4) all other powers that give agency power to persuade if lacking power to control

c. Hearst & Skidmore Today

i. Hearst & Skidmore seem to suggest that determinations based on Mixed Question vs. Naked Question, agencies empowered to make legally binding rules vs. agencies not so empowered are dispositive

1. i.e if we have this info then we’re all set and can use categorical framework to determine agency deference

ii. in reality, these factors are still very influential BUT not completely determinative in assessing level of agency deference, more flexibility than rigid categorical framework

· Judicial Review of Agency Statutory Interpretation: The Modern Framework

· CHEVRON v. NRDC

1. Facts

a. Clean Air Act (CAA) establishes 2 tier system for regulating air quality

i. Fed govt sets upper limits for concentration of various pollutants allowed to be in atmosphere

ii. States then come up w/own implementation plans to regulate compliance w/federal standards

b. Once CAA issued it became clear many statements would be no where near compliance ( amendments

c. CAA Amendment (1977)—Congress enacted certain requirements for non attainment states

i. Non attainment states had to establish permit program to regulate “new or modified major stationary sources” of air pollution

ii. Existing plant w/several pollution emitting devices may install piece of equipment w/o meeting permit conditions if alterations will NOT increase total emissions from plant

d. EPA decided to follow bubble concept in 1981 (after previously rejecting it)

e. NRDC argues EPA’s interpretation of statute that allows bubble concept is invalid based on statutory text

2. Legal Question

a. What counts as a stationary source of pollution?

b. IS EPA’s decision to follow “bubble concept” based on a reasonable construction of statutory term “stationary source”

i. Bubble concept—whole facility = 1 source

1. Allows modifications as piece of plan as long as total emissions don’t increase

2. Can offset increase by decreasing emissions form another piece of equipment

3. Less onerous requirements 

ii. Non bubble concept—each piece of equipment counts separately as individual source of pollution

1. More onerous requirements

3. Holding

a. EPA’s definition of term “source” is permissible construction of statute 9which seeks to accommodate progress in reducing air pollution w/economic growth)

b. Chevron 2 step structure

i. (1) Reviewing Court uses “traditional tools of statutory construction” to decide whether Congress had directly spoken to precise question at issue

ii. (2) If Court can’t determine precise answer by Congress, Court must uphold agency’s interpretation so long as it’s a reasonable one.

4. DC Circuit Court of Appeals

a. Sets aside regulations

b. Relevant part of CAA amendment does NOT explicitly define what Congress envisioned as a “stationary source” to which permit program should apply

c. Text doesn’t tell us enough ( look to legislative history

d. Ct said that b/c the legislative history was “at best contradictory” ( purposes of non attainment program should guide Court’s decision

e. Ct comes up w/Bright Line Test

i. Bubble concept = mandatory ( programs designed to maintain existing air quality

ii. Bubble concept = inappropriate ( programs designed to improve air quality

f. Thus, bubble concept is inappropriate in this case

5. Majority

a. Ct of Appeals misconceived the nature of its role in reviewing regulations at issue

b. Once Ct determined Congress didn’t have specific intent w/respect to applicability of bubble concept to permit program ( Question for court’s review = Is Administrator’s view appropriate in context of specific program reasonable?

c. Question is NOT if in Court’s view the concept is inappropriate in general context of program designed to improve air quality

6. Notes

a. Mysterious absence of mention of following issues in Chevron decision

i. Question of law vs. mixed questions of fact & law

ii. Whether interpretation issued as part of formal rulemaking, interpretive rule, guidance document

iii. Inconsistencies (relative to agency’s prior decisions)

iv. No mention of APA standard of review

b. What is the difference between Step 1 & Step 2?

i. Step 2= reasonableness inquiry

1. Do we think the agency’s construction of statute is plausible one as a matter of statutory interpretation?

2. BUT if this is what step 2 is all about ( hard to tell difference b/t step 1 & 2

ii. Step 1 = whether agency’s interpretation is acceptable as matter of statutory interpretation & step 2 = whether agency exercised its interpretive discretion reasonably

1. BUT, if this is the case, it’s hard to distinguish b/t Chevron’s Step 2 & State Farm’s Hard Look Review

c. Chevron has 1 step

i. All we’re doing is asking whether agency’s interpretation is reasonable

ii. And then, also applying Hard look

d. Theoretical Justification/Rationalization for Chevron Approach

i. **when you see a statutory gap/ambiguity ( read it as a delegation from Congress to agency to use its discretion to come up w/reasonable interpretation

ii. agency expertise

1. agency’s know many things about how best to administer Clean Air Act

2. we should defer to agency in their area of expertise even w/respect to questions of law

3. criticims—With respect to pure question of law, courts are supposed to be good at legal interpretation, whereas agency administrators may know a lot about particular subjects they don’t know a lot about nitty gritty of statutory interpretation.  In these cases, expertise of court may be more important than agency expertise b/c what we’re really dealing w/here is statutory interpretation

4. response—DC Circuit came to its decision based on the purpose of the statute.  Once courts start acting in purposivist matter, it’s not a realm in which they can claim greater expertise than agency.  Arguably, agencies might have grater expertise w/respect to purposes of statute

iii. agency’s greater political accountability

1. if Congress has left an ambiguity in the statute, then effectively what agenies are doing is making discretionary polcy decisions & its better for the more politically accountable entity to exercise such discretion (agencies more politically accountable than federal courts)

2. Criticism—Even if there is a possible political accountability advantage of agencies relative to courts, it shouldn’t be exaggerated.  Chevron seems to promote idea that Congress left gap for agency to fill but it’s also likely that Congress didn’t intend for ambiguity at all

e. Ambiguity

i. Option 1—despite ambiguity, statute actually means something bit’s just hard to figure out what it is

ii. Option 2—ambiguity is like a delegation of discretionary policymaking to agency

1. Underlies Chevron

f. State Farm & Chevron Comparison

i. On questions of law, Chevron just demands that agencies announce its interpretation and as long as its reasonable ( courts accept it

ii. Would it make more sense for courts to be super deferential w/respect to policy issues & be more rigorous in review for legal issues/questions of law

iii. Chevron seems to open up more leeway for agencies

g. Can Congress overrule Chevron by statute?

i. Can Congress mandate that all reviewing courts must review/examine agency decisions de novo (i.e. overruling Chevron)?

ii. If theoretical basis for Chevron is to get what Congress wants in most cases, then wouldn’t it follow most naturally that if Congress expresses a specific intent to the contrary then Chevron would have to yield?

h. To what extent do we think we can discern clear statutory meaning from use of traditional tools of statutory interpretation?

i. Traditional tools of statutory interpretation

1. Text; text read in light of structure & context; legislative history; purpose

2. Semantic cannons of construction & substantive canons of construction

ii. If we really thought that all of these were relevant in step 1 ( Chevron step 2 would rarely come into play (b/c it’s likely that at least one of these tools could resolve potential ambiguities)

iii. Thus, there must be a hierarchy of tools/rules when Congress has spoken clearly & another set that kicks in when Congress hasn’t spoken clearly

7. Significance

a. Court’s Review of Agency’s Construction of Statute

i. (1) Has Congress directly spoken to precise question at issue?

1. If Congressional intent is clear ( end of matter

2. Agency must give effect to unambiguously expressed intent of Congress

ii. (2) If Congress has directly addressed precise question, court must ask whether agency’s answer is based on permissible construction of the statute?

1. Court can’t simply impose its own construction of statute

· Deference & Textualist Interpretation: Finding Ambiguity

· MCI v. ATT & T

1. Facts

a. Communications Act of 1934 has file rate requirement

i. Long distance carriers must file tariffs w/FCC & change only filed rates

b. FCC has authority pursuant to § 203 to “modify” any requirement of § 203

c. Pursuant to this authority FCC exempted all non dominant carriers from file rate requirement

i. Response to increased competition in 1980s

d. FCC argue that § 203(b)(2) gives them authority to make even basic & fundamental changes in scheme created by that section

2. Legal Question

a. What does “modify” mean?

b. Does “modify” authorize FCC to take this particular action?

3. Holding

a. FCC’s interpretation is unreasonable; it reaches beyond FCC’s existing modification authority

b. FCC had effectively introduced a whole new regime of regulation

4. Majority 

a. Dictionary Definition of “modify”

i. Chevron step 1—Did Congress speak clearly on this question?

ii. Look at words Congress used (i.e. modify) and determine how reasonable legislator would read the word

iii. Almost every dictionary says “modify” = small incremental change

iv. Dictionary meaning of “modify” can’t possibly encompass this sort of change

b. Also very unlikely that if Congress wanted to give FCC such broad & sweeping power they would do it in such a sneaky & non obvious way (via “modify”)

i. Since file rate requirements are such an important feature of statutory scheme it seems very unlikely/strange that Congres would have delegated such a broad sweeping authority in such an opaque fashion

ii. Motivated by concern that giving agencies too much power to do something that Congress may not have anticipated agency’s having power to do this is a erason to intrpret statute that delegates this authority more narrowly

5. Dissent—Justice Stevens

a. Dictionaries

i. Thinks use of dictionary is ok, it can contribute to argument BUT should NOT be the main argument

ii. On this particular issue, there are dictionaries & law dictionaries that would seem to support agency’s actions

iii. Even if “modify” means only incremental change it can be viewed as such in the context that it’s an incremental step in FCC’s pursuit of broader goal.

b. Chevron

i. Should go to step 2 b/c ambiguity

ii. Very fact that there are multiple definitions = ambiguity 

iii. Majority should at least conceded that words modify is ambiguous even if it’s the case that they think the best reading of ‘modify” is incremental, minor change ( Chevron says agec action should only be reversed if agency’s interpretation is outside bounds of reasonableness

1. NOT up to reviewing court to choose best interpretation of term “modify”

iv. Justice Stevens accuses justice Scalia as going too far in Step 1 in discerning ambiguity

6. Notes

a. Are textualist interpreters less likely to defer to agency under Chevron

i. Seems to be some anecdotal evidence that textualists are more liy to resolve caes at Chevron step 1

1. Why? Find statute has clear meaning

ii. Attemps to see if this is more systematically true there hasn’t been strong evidence

1. Used political party of appointing president as proxy for political ideology

b. How can we account for this non finding

i. Maybe judges’ judicial philosophy driven less by commitment to textualist or purposivism BUT more by viws on appropriate degree of judicial involvement in the law

1. If you’re worried about judges ( more likely to be deferential to agencies

2. Optimist about judges ( less enthusiastic about deferring to agencies

ii. There isn’t an obvious theoretical connection b/t being textualist or non textualist in finding ambiguity

1. i.e. you can be textualist in terms of thinking that only tools in statutory interpretation are text & context NOT legislative history or purpose of statute BUT those tools run out quickly = find ambiguity ( defer to agencies

c. Reasonableness Test at Chevron Step 2

i. Is it a reasonable interpretation of statute?

ii. Or, is it like State Farm?

1. i.e. did agency explain its reason as matter of policy discretion (why it chose this interpretation as opposed to others)

· Deference Semantic Canons & Terms of Art 

1. How do you decide if there is ambiguity in statutory context sufficient to decide whether or not to use Chevron?

a. What counts as legitimate statutory construction tool?

i. Can look at allegedly plain English meaning 

1. Dictionary definitions (MCI v. AT&T)

ii. Terms of art00technical/specialized words/phrases that diverge from dictionary definition

iii. Common meaning 

b. Note: when this happens in Chevron we have to discern whether there is an ambiguity BUT in normal statutory interpretation cases we have to decide which definition is direct

2. Semantic Canons

a. Consistency of meaning throughout statute (Gustafon)

b. Statutory of redundancy disfavored (Gustafson)

c. Noscitur a Sociis (Boyle)

i. Word gets meaning from meaning of words that surround it

d. Expression Unius Isilvers v. Sony Pictures)

e. ______ Generus Canons (Circuit City v. Adams)

· BABBIT V. SWEET HOME 

1. Facts

a. Endangered Species Act § 9 make it unlawful for any person to “take” an endangered species

i. Any person who knowingly does this may face severe fines

b. ESA Definition Section § 3(19)—defines “take”

i. The term “take” means to harass, harm, pursue, hunt, shoot, wound, kill, trap, or attempt to do so

c. Secretary of Interior passed regulation that clarified scope of “harm”

i. “Harm in the definition of ‘take’ in the Act means an act which actually kills or injures wildlife.  Such an act may include significant habitat modification or degradation where it actually kills or injures wildlife by significantly impairing essential behavioral patterns, including breeding, feeding, or sheltering”

2. Issue

a. What counts as a “taking”?

b. Validity of Secretary of Interior’s regulation defining “harm” especially part about habitat modification & degradation

3. Holding

a. Sec construed intent of Congress when defined “harm” to include significant habitat modification of degradation that actually kills or injures wildlife

i. Reluctance + conclusion based on text, structure, & legislative history of ESA

4. Majority

a. Ordinary understanding of “harm” supports Sec’s interpretation 

i. Dictionary definition of harm = to cause hurt or damage; to injure

ii. In the context of the Act this definition naturally encompasses habitat modification that results in the actual injury or death of members of endangered/threatened species

b. Broad purpose of Act support Secretary’s decision to extend protection against activities that cause harm Congress sought to avoid

i. Given Congress’s clear expression of Act’s broad purpose to protect endangered & threatened wildlife ( Sec’s definition of “harm” is reasonable

c. Presumption against statutory redundancy

i. Harm presumed to mean something other than what all other words in definition mean

ii. Under loggers’ definition of “harm” (which is limited to direct harm) ( stripped of independent meaning

iii. Congress included the word “harm” b/c it wanted to expand 

d. Congress authorized the Secretary to issue permits for takings that would otherwise be prohibited if taking was incidental to & not purpose of carrying out otherwise lawful activity 

i. Suggests Congress understood § 9(a)(1)(8) to prohibit indirect & deliberate takings

e. “Knowing” vs. Intentionality Standard

i. if you can get in trouble for knowingly taking a species that wouldn’t make any sense if taking required more stringent standard of intentionality

f. Complex policy issues

i. Interpretation of “harm” involves complex policy choice

ii. When Congress has trusted Sec w/broad discretion ( Ct reluctant to substitute its own view of wise policy

g. Legislative History

i. Comm conference reports make it clear Congress meant taking to include indirect & purposeful actions

1. Senate went out of its way to add “harm”

2. Congress’ implementation of permit program is consistent w/Sec’s interpretation of harm

h. Chevron

i. Step 1

1. Congress has not unambiguously endorsed respondents’/loggers’ interpretation = ambiguity

ii. Step 2

1. Secretary’s interpretation is reasonable

iii. Rationales for Chevron

1. Expertise—interior Dept much better situated than Court to figure out whether or not is’ important to protect entire ecosystems from habitat modfication as opposed to just individual animals

2. Political Accountability—it’s clear congress wanted to expand definition of “take” somewhat, but we’re not sure how much.  Thus, maybe it’s better for a politically accountable agency to take a controversial stance as opposed to an unaccountable court

i. Court of Appeals erred

i. Mistakenly concluded that “harm” must refer to direct application of force b/c other terms around it do

1. Premise flawed b/c sever of accompanying words don’t require direct app of force

ii. Improperly used noscitur a sociis

1. Gave “harm” same function as other words in definition

2. Thus, harm didn’t have its own indep. Meaning

3. Statutory context of “harm” suggests Congress meant term to serve particular function consistent w/ BUT different from other words in statute

4. If accept loggers’ interpretation which includes indirect “harm” then harm doesn’t have definition of its own & is submerged by its own association

5. Dissent—Justice Scalia

a. Regulation fails to comport w/statute

b. Taking must include:

i. Act (as opposed to an omission)

ii. Intentionally directed at endangered species

1. Rather than injury to endangered species being direct consequence of act

iii. Injury to particular animals

1. As opposed to population of animals

c. Noscitur a Soccis

i. Look at words surrounding “harm” ALL other words in definition section are directed acts towards particular animals & include feature of intent that would do or attempt to do physical injury

ii. Thus, “harm” ONLY refers to intentional acts directed toward particular animals that would result in physical injury

d. Term of Art

i. When used in context of something one might do to an animals in the wild has understood very old meaning

1. To reduce an animal to human control by killing or capturing it

ii. concedes that definition in Act slightly expands definition of “take”

1. include acts involved in the process of taking and attempts to do so

e. Chevron

i. Step 1

1. Defer to agency if Congress has not spoken to precise question; is NOT defer to agency if question of statutory interpretation is difficult one, it

2. Apply traditional tools of statutory interpretation 

3. Know statutory context + “take” = term of art ( becomes clear any reasonable legislator would have used “take” in that sense

6. Concurrence—Justice O’Connor

a. Regulation limited to significant habitat modification that causes ACTUAL injury/death

b. Regulations application limited by ordinary principles of proximate causation

i. Use of “actually” in regulation rejects speculative or conjectural effects & thus itself invokes principles of proximate causation’

ii. Strict liability w/o regard to fault NOT liability for every consequence

7. Notes

a. Parallel situation in Babbit v. Sweet Home & MCI v. AT&T

i. Have statute & set traditional tools of interpretation that we might apply

ii. If it weren’t an agency or Chevron they would yield an answer

iii. Question = do the interpretation syield an answer so clearly that the agency’s contrary interpretation as to yield?

iv. Difference – statutory interpretation tools

1. MCI—dictionary, clarify of statutory text

2. Babbit—semantic canons of construction, term of art

· Deference & Structural/Purposive Interpretation

· FDA V. BROWN & WILLIAMSON TOBACCO CORP.

1. Facts

a. Statute FDCA originally passed in 1914 and then significantly amended in 1938

b. Statute gave FDA power to regulate drug & delivery devices

i. Drugs—articles other than food intended to affect structure/function of body

ii. Devices—instrument, apparatus, implement, machine or other similar/related article including any component, part or accessory which is intended to affect structure/function of the body

c. Before the events giving rise to this case, the FDA had never argued that it had the authority to regulate tobacco products under FDCA

d. 1996 FDA changed its mind under extensive notice & comment rulemaking & established regulations that limited sale of tobacco products to children & adolescents

e. tobacco companies challenged FDA’s rule in court

2. Issue

a. Do definitional provisions give FDA the authority to regulate cigarette & other tobacco products?

b. Whether or not withstanding apparent text of FDCA about “drugs” & “device” does Act unambiguously preclude FDA from regulating tobacco?

3. Holding

a. Plaint that Congres has NOT given FDA authority that it seeks to exercise here

b. Administrative agency’s power to regulate in public interest must ALWAYS be grounded in valid grant of authority from Congress

4. Majority

a. Overall structure of Act itself

i. Once FDA decides that something is a drug must classify it into 1 of 3 categories

1. Tobacco = Class III ( would require FDA to ban tobacco/remove it from shelves

2. FDCA requires FDA to ban any drug/device that is NOT safe or effective or presents unreasonable risk of illness or injury

b. Pre & post enactment history of FDA & Congressional efforts to deal w/regulation

i. Congress specifically decided not to give FDA authority to regulate on multiple occasions

ii. Instead they chose a regulatory process that emphasized branding & advertisements

c. Scope & nature of power FDA is asserting

i. Tobacco is a hotly contested issue

ii. Maybe we should be hesitant to infer that congress would delegate authority to agency on issues of such economic & political significance to an agency is cryptic a fashion

1. Similar to MCI v. AT&T highly unlikely that Congress would leave determination of whether an industry will be entirely or even substantially rated regulate to agency discretion

iii. This is NOT an ordinary case, FDA has asserted jurisdiction to regulate industry constituting significant portion of  US economy

5. Dissent

a. Response to FDA’s disavowal of authority

i. Agencies can change their interpretive views when they have good reason to do so

1. Concrete evidence about just how bad cigarettes & tobacco were only recently

2. “intent” only recently have strong enough evidence that intent prong was satisfied 

ii. from the beginning, the statute was ambiguous & could be read to cover or not to tobacco

iii. change in administration = entirely legitimate reason for agency to change its policy

1. new regulatory philosophy

b. Response to Congress Action or Inaction

i. What congress does later can’t be used to define/construe statute enacted many years before

1. Congress might not have had a specific intent w/respect to tobacco in 1938 but that is NOT the question

2. True Question = Did Congress broadly intend for agency to have authority to regulate drugs & devices of this sort?

ii. Legislative history of Congressional action is critically ambiguous

1. Can’t distinguish whether Congress clearly precluded agency from using authority to regulate tobacco products or whether it permitted them to

2. For Chevron Step 1 purposes, seems ambiguous

iii. No subsequent tobacco statutes precluding FDA from regulating tobacco

iv. Critical ambiguity when drawing inferences from Congressional inaction

1. Didn’t enact it = Congress didn’t want it

2. Or, didn’t enact it b/c they didn’t need to since authority already existed

3. Much harder to pass bill then strike it down

v. After FDA asserted jurisdiction in this case, there was also a bill in Congress to strip FDA of its authority to regulate = rejected

c. Legislative History

i. FDA drafted new language & testified before Congress that 3rd definiton would expand FDCA’s jurisdictional scope

6. Notes

a. Should Chevron deference be mitigated by a significance issue?  

i. Yes

1. Not official canon

2. Courts portray it as Chevron Step 1—Congress must have spoken to this issue b/c it’s hard to believe that Congres would have left such a significant issue up to agency

ii. No

1. Want agency to make this type of momentous decision b/c it’s politically insulated ( agency won’t be subject to same pressures as elected members of Congress

2. Democratic accountability—high profile issue & public will be paying attention & will hold legislators accountable (different from MCI which was a very consequential decision that wouldn’t attract as much attention)

· DEFERENCE & SUBSTANTIVE CANONS

· A. DeBartolo v. Florida Gulf Coast Building

1. Facts

a. DeBartolo corp owned shopping mall in FL.  

b. One of the mall’s tenants got into a labor dispute w/the union ( union members started distributing handbills/leaflets urging consumers not to patronize the mall or any of its tenants until this particular tenant agreed to resolve dispute (in way union approves of).

c. DeBartolo was unhappy so they bring a complaint w/NLRB claiming union engages in unfair labor practices

d. NLRB has provision that makes unlawful for union to threaten, coerce, or restrain any person engaged in commerce unless it’s through primary strike or boycott.  

e. Through NLRB administrative adjudication, BD decided union’s hand billing activity did not qualify as coercion w/in this section of Act

i. Union loses

2. Legal Question

a. Does hand billing activity count as coercion w/in meaning of provision of NLRA?

i. What does “hand billing” mean?

b. Constitutional Avoidance Canon

3. Holding

a. Interpretation of § 8(b)(4) as not reaching hand billing isn’t foreclosed by language or section of legislative history

b. Construction makes unnecessary 

4. Majority

a. Section open to interpretation that avoids constitutional question

i. Court in the past has said that “threaten, coerce, or restraint any person” is nonspecific and vague and thus should be interpreted w/caution and hot given a “broad swee”

ii. No suggestion leaflets had coercive effects on customers

iii. No violence

b. Legislative history 

i. gives no clear indication that Congress intended to prohibit peaceful handbilling unaccompanied by picketing, urging consumer boycott of a neutral employer

5. NLRB’s Arguments

a. Any attempt to influence secondary employer to cease doing business w/employer involved in a labor dispute is “coercion” w/in meaning of §8(b)P(4)(ii)(B)

b. Chevron case, statute is ambiguous could be X or Y ( need to defer to agency

6. Notes

a. Two principles of statutory interpretation both purport to instruct court as to how to construct the statute

i. Should Chevron take precedence?

1. yes, it has advantage of greater definiteness & predictability

2. worried that using canons will make court’s findings less predictable

ii. Should Constitutional Avoidance take precedence

1. b/c we usually think we usually think going right up to the Constitutional line is something that we want to avoid

2. don’t want courts to get involved in adjudication in these types of issues

3. If you provisionally accept these justifications of canon, it might follow that we shouldn’t allow agency power unless Congress has expressly given it to them

iii. Is it possible to have constitutional avoidance canon and still defer to Chevron?

1. In ordinary cases, we might be worried that perhaps Congress didn’t mean to jump into/make this a constitutional issue.

2. In Chevron case, you have another branch of govt (executive) that makes explicit conscious decision to specifically enforce Constitutional issue & we as courts have to respect & engage in that

b. Ross v. Sullivan (CB pg. 1046)

i. Facts

1. Title X of Federal Services Act provides subsidies for fed program for family planning clinics.  Title says non eof money should be used for clinics where abortion is method of family planning.  Before 1988, interpreted as meaning no direct federal subsidization of abortion practitioners.  In 1988 Gag Rule passed which said that no recipients of federal funds could give advice about abortion or even mention it.  Many people, including doctors, didn’t like this because it was restricting their ability not only to perform abortions w/federal funds but also limiting their ability to say anything about it regardless.  

ii. Holding

1. Supreme Ct upheld Gag Rule (5-4)

2. New interpretation of Title X is reasonable under  Chevron 

3. w/respect to constitutional challenges about free speech, majority says fed govt not obligated to fund speech about abortion

iii. Dissent

1. Invoke constitutional avoidance canon

2. New rule raises serious constitutional doubts

3. On authority of DeBartolo, we ought to say this is the end of the case

c. Distinguishing Ross v. Sullivan from DeBartolo

i. Russ is a much bigger constitutional deal, a lot of significant constitutional ramifications

1. Elected branch of govt has taken firm stance on issue ( court has no choice but to engage in matter

ii. Justice Rhenquist emphasizes avoidance of constitutional litigation where it is possible

1. Issue involves abortion so whatever agency does someone will challenge it and there’s no way to get around it, so we’re just going to have to deal w/it

d. Note about Constitutional Avoidance Canon

i. Statute can mean X or Y, but it doesn’t man that you have to go with X rather than Y merely b/c someone has a constitutional objection ( constitutional avoidance should only apply in cases of serious constitutional doubt

ii. You could argue constitutional doubt isn’t serious enough as justification for not invoking constitutional avoidance canon

7. Significance

a. Seems to suggest that the constitutional avoidance canon means we don’t defer to agency under Chevron

i. BUT, it turns out cases are nearly as consistent post-DeBartolo as one might think

· B. Solid Waste Agency of Northern Cook County v. US Army Corps of Engineers

1. Facts

a. Clean Water Act grants Corps authority to issue permits

i. For discharge of dreged or fill material into navigable water at specified disposal sites

b. § 1362(7)—“navigable waters”

i. waters of US, including territorial seas

c. Corp issued regulations defining waters of US

i. Included intrastate lakes, rivers, streams, mudflats, sandflats, wetlands,…the use, degradation, or destruction of which could affect interstate or foreign commerce

d. Migratory Bird Rule—promulgated by Corps to “clarify” reach of its jurisdiction

i. (b) Extends to intrastate waters which are or would be used as habitat by other migratory birds which crossed state lines

e. IL Preserves Commission informed Corps that number of migratory birds were observed at the site ( Ct asserted jurisdiction pursuant to (b) of Migratory Bird Rule

2. Legal Issue

a. Whether provisions of § 404(a) may fairly extend to waters of an abandoned sand & gravel pit which provides habitat for migratory birds?

b. Federalism

i. Whether Congress could exercise such authority consistent w/commerce clause?

3. Holding

a. Reject request for administrative deference b/c statute written to avoid significant constitution & federalism questions raised by respondent’s interpretation

b. Allowing respondents to claim federal jurisdiction over ponds & mudflats failing w/in Migratory Bird Rule would result in significant impingement of States’ traditional 
& primary power over land& water use

4. Majority

a. Reading “navigable” out of statute

i. To allow jurisdiction over isolated ponds under § 404(a)’s definition of navigable waters b/c they serve as habitat for migratory birds ( ruling would assume use of “navigable” in statute has no meaning

ii. Can’t agree that Congress’s separate definitional use of phrase “waters of US” constitutes basis for reading term navigable waters out of the statute

iii. Difference b/t giving word limited meaning & giving it no effect at all

iv. Signal that Congress intended to exert [nothing] more than its commerce power over navigation

b. Chevron Constitutional Avoidance Canon

i. Court says Chevron deference is not appropriate where

ii. Where an administrative interpretation of statute invokes the outer limits of Congress’ power ( we’d expect a clear indication that Congress intended that result

iii. Concern is heightened where administrative interpretation alters federal state framework by permitting federal govt to encroach upon traditional state power

iv. Thus, where an otherwise acceptable construction of statute would raise constitutional problems ( Ct will construe statute to avoid such problems unless construction is plainly contrary to intent of Congress

c. Commerce Clause

i. Court has reaffirmed proposition that grant of authority to Congress under Commerce Clause, although broad, is NOT unlimited

ii. Migratory bird rule falls w/in Congress’ power to regulate intrastate activities that substantially affect interstate commerce

5. Dissent

a. “Navigable waters”

i. it is a traditional jurisdictional term used in previous statute BUT Congress broadened the definition of term to encompass all “waters of the United States” in the CWA

ii. Legislative History—Conf. Report says definition intended to be given “broadest possible constitutional interpretation”

b. Agency entitled to Chevron deference

i. Corps’ interpretation does NOT encracoh upon “traditional state power” over land use

ii. CWA is NOT a land use code; it’s a paradigm of environmental regulation ( this type of regulation is accepted as federal power

c. Corps’ actions fit into one of 3 categories that Congress may regulate under its commerce power

i. US v. Lopez

1. (1) channels of interstate commerce; (2) instrumentalities of interstate commerce, or persons & things in interstate commerce; (3) activities that “substantially affect” interstate commerce

ii. category 3—“substantially affect” interstate commerce

iii. activity being regulated is the discharge of fill material into water which is almost always undertaken for economic reasons

iv. undisputed that millions of ppl regularly participate in birdwatching & hunting & that those activities generate host of commercial activities of great value 

d. Clean Water Act as watershed legislation

i. Statute endorses fundamental changes in purpose & scope of federal regulation of Nation’s waters

ii. CWA broadened Corps’ mission (compared to § 13 of RHA) to include purpose of protecting quality of Nation’s water for esthetic, health, recreational & environmental uses ( scope of jurisdiction redefined to encompass all waters of the United States including territorial seas”

1. Definition requires neither actual nor potential navigability

iii. US v. Bayiew Homes

1. Congress crossed legal watershed that separates navigable streams of commerce from marshes & inland lakes ( no principle reason for limiting statute’s protection to those waters of wetlands that lie near navigable stream

· C. Smiley v. Citibank

1. Facts

a. Petitioner, resident of CA, has 2 credit cards issued by Citibank, natl bank located in SD

b. Petitioner charged late fees on credit card by SD

c. Petitioner argues that exacting such “unconscionable” late charges from CA residents violates CA law

d. National Bank Act (§ 85) says natl bank may charge its loan customers interest at rates allowed by laws of State where bank is located

e. New Provision: after CA Superior Ct dismissed petitioner’s complaint ( Comptroller of currency issued notice for public comment on proposed regulation

f. New provision adopted after CA Supreme Ct’s decision

i. “term ‘interest’…includes among other things…late fees”

2. Issue

a. Does § 85 authorize natl bank to charge late fees that are lawful in bank’s home State but prohibited in States where cardholder resides?

b. Does statutory term “interest” encompass late fees?

3. Holding

a. Interpretation of statute is reasonable

i. i.e. interest includes late fees

b. since, Court concluded that Comptroller’s regulation deserves deference question isn’t whether it represents the best interpretation of the statute BUT whether it represents a reasonable one

4. Majority

a. Give agency deference

i. Presumption that Congress when it left ambiguity in statute meant for implementation by agency, understood ambiguity would be resolved first and foremost by agency & desired agency to posses whatever degree of discretion ambiguity allows

b. Pre-emption of state law?

i. Whether statute is pre-emptive is not the issue here

ii. No doubt that § 85 pre-empts state law

iii. Issue = meaning of provision that does NOT deal w/pre-emption

c. Interpretation is reasonable

i. Seems perfectly possible to draw line as regulation does b/t payment compensating creditor/prospective creditor for extension of credit of all other payments

ii. NOT “arbitrary and capricious” in its logic ( entitled to Chevron deference

5. Petitioner’s (Smiley) Arguments 

a. Ordinary rule of deference should NOT apply to this regulation

b. Unreasonable Interpretation

i. No rational basis for Comptroller’s distinction b/t various charges denominated as interest compare t those denominated as “non-interest”

c. Presumption against pre-emption of state law

i. Presumption against pre-emption (Cipellone v. Liggett Group)

ii. Requires court to make its own interpretation of § 85 that will avoid (to extent possible) pre-emption of state law

6. Significance

a. Scalia Opinion—there 2 types of cases in which Chevron deference & preemption are in conflict

i. Agency purporting substantive provision broadly or narrowly and as a consequence there is more preemption against state law

1. Presumption against preemption has no place, just defer to agency

2. Does this contradict Cippellone?  Maybe it’s different b/c it’s a Chevron case

ii. Agency interprets expressed preemption provision or otherwise opines on whether there should be preemption

1. Does not engage in whether Chevron deference would apply or ir presumption against preemption would take place

· D. Medtronic Inc. v. Lohr

1. Facts

a. Lohr dependent on pacemaker technology; pacemaker failed

b. Lohr & husband file suit in FL state court on 2 counts

i. Negligence

ii. Strict liability

c. Metronic removed case to Fed District Court where it filed for motion of summary judgment that both negligence & strict liability claims preempted by 21 U.S.C. § 360(k)(a)

2. Legal Issue

a. Whether federal statute that preempts state requirements related to some substantive filed, in this case medical devices, affects state tort claims

3. Holding

a. Endorses stronger form of presumption against preemption

b. Seemingly endorsing idea that agencies are due special respect for their decision as to whether or not agencies are due deference

i. In this case, agency does NOT think there’s preemption

4. Notes

a. Can be used both in favor & against preemption

b. Not very clear

i. Especially b/c this is a case where agency didn’t think there was preemption either

c. Turn to circuit court cases

· E. Massachusetts v. Department of Transportation

1. Facts

a. Federal Statute Hazardous Materials Transportation Act (HTMA) supposed to establish uniform standards for interstate transportation of hazardous materials

i. Some standards in statute itself but there are also additional ones that will be passed by DOT pursuant to rulemaking authority that is has been given

b. HMTA expressed preemption clause

i. HMTA preempts any state clause that:

1. Conflicts w/federal law

2. Stands as an obstacle to achievement of purposes of federal statute

c. MA state law—all hazardous waste transporters operating w/in MA jurisdiction must post $10000 bond

i. If at any time transporter fails to comply w/standards, then state can seize bond for purposes of payment

2. Legal Issue

a. Is the MA bonding requirement preempted by the HMTA statute?

i. Since it’s pretty obvious that MA state law wouldn’t be in conflict w/federal law

b. Does bonding requirement stand as obstacle to HMTA’s purpose?

3. Holding

a. Agency’s determination cannot be upheld with or without deference

b. Can’t conclude that agency’s interpretation of HMTA is permissible in light of strong presumption against federal preemption in manners traditionally regulated by state

c. DOT’s interpretation of HMTA is NOT conclusively forbidden by statute BUT can’t be deemed reasonable in light of text, structure of § 5119 & § 5125 & traditional presumption against federal preemption in manners traditionally regulated by the state

d. Bonding requirement stands as an obstacle to accomplishment of federal statute

i. Necessarily conflicts w/other HMTA provisions

4. Majority

a. Chevron

i. Supreme Ct has never definitely decided whether agency’s determination that explicit preemption provision in statute it administers blocks some state action should be reviewed according to Chevron

ii. Assume (WITHOUT deciding) that principles of Chevron encompass an agency’s interpretation of explicit preemption provision

b. Chevron Step 1

i. Almost compelled to reject DOT’s reading of § 5125(a)(2) at first step

ii. Text doesn’t define scope of preemption

iii. Substantial evidence elsewhere in § 5125 & throughout statute when read in light of “traditional tools of statutory construction” ( suggest clear intent of section was to preempt ONLY state ruels in explicitly described category

1. State rules w/which party can’t comply if it also complies w/HMTA

2. Or, state rules that otherwise pose obstacle to fulfilling explicit provisions, not general policies, of HMTA

3. § 5125 provision’s obstacle likely didn’t intend to preempt w/broad brush

iv. superfluous

1. (1) explicitly prohibits certain state packaging, documentation & classification rules & explicitly regulates state fee rule

2. this directly contradicts DOT’s claim that HMTA’s general goal of uniformity precludes ALL state rules

3. (2) § 5119 doesn’t permit DOT to override state procedures for transportation of hazardous material in state until 26 states approve recommendations

4. contradicts DOT’s suggestion that § 5125 should be read as allowing DOT to preempt state bonding requirement before approval of 26 states

v. presumption against preemption in matters of traditional state control

1. text & structure of HMTA hardly demonstrate that it’s clear & manifest purpose of Congress to preempt state bonding requirements

2. BUT plain wording of statute may not clearly bar DOT’s reading

3. NO binding precedent that court should automatically reject an agency’s finding of preemption based on preemption statute at 1st step of Chevron simply b/c text of statute does NOT explicitly direct such preemption ( Chevron Step 2

c. Chevron Step 2

i. Unreasonable

ii. In light of powerful & well established presumption against extending preemption statute to matters not clearly addressed in statute of traditional state control

iii. DOT’s interpretation does NOT only preempt state rules essential to accomplishing HMTA it also necessarily conflicts w/other HMTA provisions = unreasonable

iv. Can’t conclude that DOT’s interpretation of § 5125 is reasonable

5. Concurrence—Judge Rogers

a. Concur w/Court’s conclusion that agency’s interpretation of HMTA can’t be reconciled w/statutory language or structure

b. Resolution of appeal requires no more

6. Massachusetts’ Arguments

a. Presumption against preemption

b. One set of arguments is that agency’s interpretation is unreasonable ( agency loses at Step 1

c. Distinguished from Smiley 

i. Smiley isn’t controlling b/c it leaves this question open

ii. This isn’t a case like Smiley where the agency is just interpreting a substantive provision in statute.  Instead, agency is deciding whether state law stands as an obstacle

d. Policy argument

i. We like federalism, impute to Congress a lack of intent to preempt state law

1. Assert Congress is usually reluctant to preempt state/local matters

ii. b/c we think these are Congress intentions then we should impute this intention to Congress when we have a statute that is not very clear

· E. BRANNAN V. UNITED STUDENT AID FUNDS

1. Facts

a. Statute in Fed Higher Edu Act authorizes Dept of Ed to authorize Guaranteed Student Loan (GSL) & promulgate regulations for administration of that loan program

i. Pursuant to this authority Dept of Ed issues regulations that consists of many things that debt collectors must do to show due diligence

b. When Dept promulgated all these rules in Fed Register it announced that ALL state laws regulating pre litigation activities by debt collectors are preempted

c. Branan took loans then defaulted

d. US Aid Funds, 3rd party, charged w/collecting Branan’s payments

e. Branan said US Aid Funds violated OR state law by harassing here

f. US Aid Funds responds by saying even if it were true it doesn’t matter b/c OR state law preempted by GSL regulations

2. Issue

a. Does the Higher Education Act preempt OR state law?

3. Holding

a. Preemptive effects of GSL regulation is clear b/c OR UDCPA consists of nothing but prohibitions, restrictions & burdens on collection activities ( pre-empted

4. Majority

a. Preemption & Deference to Agency Interpretation

i. Preemption may result form Congressional action or federal agency acting w/in scope of its congressionally delegated authority may preempt state regulation

ii. Sec of Edu promulgated official interpretation stating that regulations issued under 20 U.S.C. § 1082(a) preempt inconsistent state law governing pre-litigation collection activities by 3rd party debt collectors

b. GSL Regulations & Inconsistent State Law

i. Sec concludes that GSL regulations governing prelitigation collection activity preempt all inconsistent state law

ii. State law inconsistent w/GLS when:

1. It would prohibit, restrict, or impose burdens on pre litigation collection activity by third parties

iii. Preemption serves congressional intention implemented in regs that Sec establish effective due diligence standard for collection activity

c. Validity of Sec’s Interpretation

i. Since Congress has delegated to Sec the authority to implement provisions of HEA, Sec is uniquely qualified to determine if particular form of state law stands as an “obstacle” to accomplishment of Congressional purposes & objectives and should thus be preempted

ii. Sec’s implementation of congressional intent is NOT arbitrary, capricious, or manifestly contrary to statute

iii. Sec’s regulations ensure loan collectors will be governed by 1 uniform standard for pre-litigation loan collection

1. Exposure to liability under state law would provide significant disincentive to pursue loan collection

iv. Preemption deprives some defaulters of ability to receive damages under state law 

1. BUT congressional purpose in enacting HEA was not to make it easier for defaulters to get money from loan collectors but to protect millions of students who would suffer if Congress had to shut down GSL program

5. Dissent—Judge Fletcher

a. Must ascertain intent of Congress when deciding whether HEA preempts OR UDCPA

b. Since congress didn’t expressly preempt state law in area of debt collection ( majority must rely on 1 of 2 ways to find preemption:

i. Congress intended to occupy entire field

ii. Compliance w/both state & federal law would be impossible

c. categorical approach is wrong 

i. Majority opinion seems to categorically hold that all state laws that prohibit debt collectors from doing anything related to pre-litigation federal debt collection are preempted as inconstant w/HEA, regardless of content of state law 

d. Majority relies on Sec’s Federal Register announcement to find preemption BUT preemption is a matter of Congressional intent NOT secretary’s

e. USA Funds does NOT contend that it’s impossible to comply w/both particular GSL regulation & OR UDCPA

i. Ordinarily when statute is silent or ambiguous w/respect to particular issue defer to agency’s reasonable interpretation of statute

f. **General principles don’t apply in preemption context ( presume Congress did NOT intend to preempt in areas traditionally regulated by state absent clear manifestation of intent to contrary

i. If Congress is silent as to its intent to preempt, ordinarily find no preemption & no reason to defer to agency interpretation

· LIMITS ON CHEVRON DOMAIN

1. Are there some agency decisions where Chevron just doesn’t apply at all?

2. US v. Mead Corporation is the most important Chevron Step 0 & administrative law case in the last decade

· A. United States v. Mead Corporation

1. Facts

a. Tariff statute that provides for taxation of imported goods

b. Custom Service has power to issue ruling letters that set tariff for imported goods

i. Ruling letters are binding w/respect to particular addressee of letter & items

ii. Ruling letters can be issued by any of the 46 customs office

iii. Ruling letters don’t require notice/comment hearing ( informal rulemaking

c. Mead imported Day planners

d. If mead planner = bound diary ( tariff = 4%

e. Before 1993 Customs treated day planners as “other” items = no duty

f. Then in Jan 1993, Customs issued ruling letter that said Mead day planners would be considered bond diaries

2. Holding

a. Skidmore deference should apply

b. Supreme Ct remanded to lower court b/c they applied wrong legal standard of review

i. Even though they agreed w/Circuit Ct’s decision, they disagreed that Court used de novo review (since Circuit Ct decided Chevron didn’t apply)

3. Majority—

a. Skidmore should apply

b. Expressed Congressional authorization = Good indicator of whether this is type of agency decision that Congress thinks should be afforded Chevron deference 

i. Expressed Congressional authorization that agency engages in rulemaking or formal adjudication or some other more proceduralized mode of action & agency issued its interpretation in that heavily proceduralized context

ii. No such procedures are present in this case

iii. Congress didn’t require Customs to use formalized procedures when it issued ruling letter

c. Formal procedure = good proxy of Congressional intent to delegate power to resolve ambiguities to agencies

i. Policy reasons—pay me now or pay me later

1. if you’re going to make informal rules then agencies should be subject to more aggressive judicial review

ii. empirical reasons

1. in minds of reasonable Congressional representatives, these 2 concepts seem to go together

d. Court analogizes ruling letters to interpretive rules & guidance documents

e. Court says ruling letters are analogous to interpretive rules in Christansen v. Harris County

i. Antecedent to Mead

ii. Agencies didn’t get as much deference when they issued informal interpretative rules

4. Dissent—Justice Scalia

a. Objection to theory/principle underlying the holding

i. Chevron established background rule that when statute is ambiguous presumption is that Congress meant to delegate resolution of ambiguity to agency

1. For agency not to receive deference must show Congress specifically addressed this issue

ii. Court has completely reversed background rule in Mead

1. Such that now if agency wants deference it has to point some affirmative expression of intention by Congress to delegate authority to resolve ambiguity to agency

b. No inherent connection b/t whether agencies have power to make rules w/force of law & whether Congress has given agency authority to resolve statutory ambiguities

i. Majority might respond that there isn’t an inherent or theoretical connection BUT what they’re looking for is a good proxy/best one that they can come up w/as there’s an assumption that Congress would want deference and this explicit power delegation to go together.
c. Practical Effects of New Rule

i. Total confusion of lower courts b/c don’t have clear rule (typical rule-standard argument)
1. Nice thing about Chevron was that it applied a very clear default rule.  What the majority has done is gotten rid of Chevron predictability and replaced it with a fuzzy standard illustrated by Skidmore. 
2. Majority: we’re not in love w/rules, since there are certain inquiries that are sufficiently complicated that they can’t be resolved satisfactorily w/ a rule.  There are just too many circumstances.
3. Don’t’ want it to be entirely case by case inquiry, want to give some guidance

ii. Creates bad incentives for agencies

1. Agencies will try to rush out notice & comment rules (formal procedures) so they can get deference & then will interpret it later.  There’s a concern of quantity and quality of rules (concern that the rules issued will be of a barebones quality). 
2. Majority: is it true that there really will be a spike in notice-and-comment rulemaking?  Is it the worse thing ever for this spike?  It’s pretty desireable to see agencies go through this process instead dealing with them circumventing the notice-and-comment procedure.  It’s the “pay me now, pay me later” mentality – if you skip the formal procedure, the court won’t be incredible deferential. 
iii. Ossification

1. In part b/c issuing interpretation takes more time ( we’ll have a lot more interpretation by courts

2. Once court decides this ( stare decisis – ossification
3. Majority responds to this on page 940 – in the Brand X case (the court’s decision of this case drives Scalia crazy) – basically says that Court’s judicial concstruction of a statute is merely provisional; as oing as the underlying statutory terms is ambiguous, the courts should uphold an agency’s alternative interpretation notwithstanding the prior judicial construction. 
