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I.
Introduction

A.
A Survey of the Civil Action


1.
Introduction




a.
substantive vs. procedural law





- overlap – EX = statute of limitations




b.
civil vs. criminal





- civil suits generally initiated and litigated by private parties attempting to vindicate legal rights vis-à-vis other private parties

- criminal suits instituted and prosecuted by the government to punish individuals whose conduct violated community’s moral judgments as expressed in its penal law




c.
Adversary System


1)
Almost total responsibility place don the parties to the controversy for beginning suit, for shaping the issues, and for producing evidence





2)
Contrast with inquisitorial system where court conducts an active and independent inquiry into the merits of each case





3)
Justification






i.
truer decision if contest directed by interested parties






ii.
parties should bear the major burden of time and energy required






iii.
sides ( easier yes-or-no decision






iv.
atavistic instinct to do battle is better satisfied






- participation principle and accuracy principle





4)
Often means victory turns on considerations other than justice or true merits



2.
Procedure in a Civil Action




a.
Considerations before deciding to sue





1)
whether the grievance is one for which the law furnishes relief





2)
the probability of winning





3)
whether what is won will be worth it compared to alternatives





4)
whether there are risks not directly tied to the suit




b.
Choosing a proper court





1)
Subject matter jurisdiction = authority to decide the case






i.
original vs. appellate jurisdiction






ii.
general vs. inferior jurisdiction







- general = districts courts that hear many kinds of cases and are competent to grant every kind of relief







- inferior = municipal courts (smaller financial significance), justice-of-the-peace courts, specialized tribunals like traffic courts





2)
Personal jurisdiction = authority to render binding judgment on a person





3)
Venue





- depends on state statutes






- in federal system, needs to be the district in which D resides or where a substantial part of the events giving rise to the claim occurred, or where D is subject to personal jurisdiction




- subject matter jurisdiction can’t be waived





- personal jurisdiction and venue are protections for D who can waive them




c.
Commencing the Action: Service of Process





- summons that directs D to appear and defend under penalty of default




- personal service (directly handed to D or left at home) or substituted service (registered mail or serving an agent, or publication) reasonably calculated to bring the action to D’s notice



d.
Pleading and Parties





1)
P files complaint = written statement that contain P’s claim agains D






- degree of detail reflects purposes







(1) great amount of detail to dispose of case early






(2) establish what party proposes to prove to tell D what trial will be like







(3) general notice of contentions; rely upon subsequent stages to identify legal and factual contentions






- amendments and variance between pleading and proof ( lose objectives





2)
D’s response






i.
Motion to dismiss







- many reasons (FRCP 12)







- facts alleged in complaint are accepted as true







- generally granted if
1)
law furnishes no redress













2)
plaintiff failed to allege a necessary element













3)
complaint too general or confused ( no notice






ii.
Answer







- admit or deny factual allegations







- affirmatie defenses





3)
Other pleadings






- reply by P






- counterclaim by D





4)
Expansion of action in terms of parties




e.
Obtaining Information prior to trial





1)
depositions





2)
written interrogatories





3)
production of documents





4)
requests for admissions





Policy:






- pleadings don’t have to be very detailed b/c discovery process brings out case






- discovery makes summary judgment viable and fair






- mandatory self disclosure = poker with an open hand




f.
Summary Judgment – judge decides case as a matter of law




g.
Trial if there is a question of fact




h.
Jury & selection





- 7th amendment of US Constitution preserves right





- possible that neither party has a right if equitable remedy is sought (injunction)





- jurors questioned; challenge for cause and peremptory challenges




i.
Trial = P’s case, D’s case, directed verdict?




j.
Submission of case to jury





- final arguments





- instructions to jury – summarize facts and issues, declaration of substantive law, info. on determining credibility of witnesses, & statement of who has burden of persuasion





- verdict






1)
general verdict – permits jurors to determine the facts and apply the law to the facts






2)
general verdict with interrogatories – above with several key questions designed to test the jury’s understanding of the issues ( if answers are inconsistent with verdict, answer controls






3)
special verdict – jury answers question of fact but judge applies law to answers




k.
Post-trial motions





- judgment notwithstanding the verdict = renewed motion for judgment as a matter of law





- new trial




l.
Judgment and enforcement




m)
Appeal



3.
Notes




a.
Motion Practice





- motion = procedural device by which a litigant asks a court for an order




- motions generally must be made in writing (exceptions = verbatim hearings or trial)






- form depends on local court rules






- must be served on opposing party






- require signature of attorney or litigant 





- motions can have many effects besides the order itself that can influence the case and must be considered




b.
Remedies





1)
common law and equity distinction






- influence on right of trial by jury – to some extent depends on remedy sought






- equitable remedies generally allowed only when ordinary remedy of damages is inadequate (courts of equity regarded as special & resorted to only when common law was inadequate)





2)
Types of damages






i.
declaratory – a court defines rights and duties of the parties in a particular legal context






ii.
specific – court issues an order directing conduct






iii.
compensatory – court reaches judgment that D will pay P a certain sum




B.
[How] Do Cases End?



1.
Relief/Remedies




a.
Declaratory Relief = adjudicating status = judgment that defines or transforms a legal relationship





i.e. divorce, determinations of property interests, ejectment, replevin, quiet title




b.
Specific Relief = requirement to perform a specific act or refrain from doing so





i.e. injunction, specific performance (of contract), equitable replevin)




c.
Compensatory relief = money judgment; used to be only form of relief available at common law




Issues:





1)
In many cases, declaratory relief is sufficient





2)
Courts are reluctant to grant specific relief in compensatory relief is sufficient





3)
Procedure for enforcing money judgments is relatively cumbersome





4)
Judgments usually achieve effect through voluntary compliance


2.
Appeal




a.
Introduction





- must reach final decision in lower court before reaching appellate court






- compare with system of interlocutory appeals






- final judgment system = efficient b/c less objections are appealed; inefficient b/c many cases go through whole system when they could have been ended early (i.e. Capron)




b.
Hicks v. United States





- Issues:






- can’t sue state b/c “sovereign immunity”







- US government waives sovereign immunity if its members commit torts







- cases against government go to federal court







- case doesn’t go to jury when government being sued b/c US not under the will of its subjects





- appellate court only reviews questions of law (findings of facts not reviewed)




c.
Two standards used on appal





1)
Won’t reverse findings of fact unless they are clearly erroneous





- don’t reverse jury’s findings ever






- check on jury = motion for new trial





2)
Review of questions of law = de novo (anew = fresh start & doesn’t matter what lower court said)






- pressure to characterize issues as questions of law







- in Hicks, evidence framed as undisputed so decision isn’t reversing trial judge’s finding of facts against P






- application of law to facts = law or fact?


3.
Conclusiveness of Judgments




a.
Introduction





- Idealist ( nothing settled until settled correctly; pragmatist ( nothing settled until settled finally





- Preclusion refers to the effect of a judgment in one case on another case






( RULE: all claims arising from a particular transaction that could have been brought are barred from being brought again






- judgment stops concurrent cases from going forward (more than one can be filed at same time)






- problem when courts don’t have jurisdiction over multiple claims (Rush?)







- judgment covers claims and parties covered by jurisdiction





- Terminology






- res judicata = claim preclusion = preclusion of matters not litigated but should have been advanced in earlier suit






- collateral estoppel = issue preclusion = preclusion of matters that have already been litigated and decided





- Principles






1)
Party ordinarily gets only one chance to litigate a “claim”






2)
Party ordinarily gets only one chance to litigate a factual or legal “issue”






3)
Party is entitled to at least one “full and fair” chance to litigate before being precluded






4)
Preclusion may be waived unless it is claimed at an early stage of the litigation





- Requirements for claim preclusion






1)
Only judgments that are “final,” “valid,” and “on the merits” have preclusive effect






2)
Parties in subsequent action must be identical to those in the first






3)
Claim in second suit must involve matters properly considered included in the first (turns on what first action did or should have decided)



b.
Claim Preclusion





1)
Fetter v. Beale – P barred from recovering for loss of skull in battery action b/c had already recovered for bruise in prev. action





2)
Rush v. City of Maple Heights





Facts:
1)
city argues claim preclusion on claim in personal injury suit







2)
Rush argues issue preclusion on issue of city’s negligence (key = whether first court decided issue)






Lessons:
1)
claim preclusion ( should bring all claims together









2)
issue preclusion ( only happens if an issue was decided & embedded in judgment
II.
Jurisdiction and Due Process


A.
Personal Jurisdiction




Introduction (Yeazell – R 33-37)





- jurisdiction = power to declare the law





- judicial jurisdiction = power of a court to render a judgment that other courts and gov. agencies will recognize and enforce





Jurisdiction and the Constitution






- jurisdiction is very important to Anglo-American legal system, especially with American federal system






- 3 parts of Constitution deal with jurisdiction








1)
Article III establishes federal courts (Supreme Court) and sets limits of federal judicial authority







2)
Article IV contains Full Faith and Credit Clause ( states give FFC to judgments from other states








(only if court rendering them had jurisdiction to do so)







3)
Section 1 of 14th Amendment = Due Process clause




Constitution and Choice of Law ( If Constitution or congressional statute doesn’t govern, states have authority







1.
Traditional Bases



a.
Territoriality / Domiciliarity




i.
State has jurisdiction over people inside its borders





ii.
State doesn’t have jurisdiction over people outside its borders



b.
Property




i.
Analogous to territoriality argument





ii.
State has jurisdiction over people inside its borders




c.
Physical Presence



d.
Consent



e.
Service of Process




1)
Purpose = notice that you’re being sued






i.
personal service of process





ii.
constructive service of summons by publication





iii.
attachment of property ~ service / constructive service






- put something on the land (sign saying “you’ve been sued”)







- freeze use of it (bank account) ( can’t take money in or out




2)
Traditionally, PJ required personal service on someone within the state’s borders




f.
 in rem vs. in personam





- in personam deals with rights and duties of people against people






- in rem = against the land







- court possesses property & asks people to state claims for it (notice published on property)







- pure in rem case = court determination of who has title to X = “in re X”






- quasi in rem = when land is attached before the case







- amount of jurisdiction is limited to the value of the property







- D doesn’t have to appear if willing to give up value of property



2.
Mechanics of Challenging Personal Jurisdiction



a.
D must make a special appearance



b.
Judge can choose to decide based on motions or at hearing




- motions = based only on documentary evidence (pleadings & affidavits) = prima facie case





- hearing = preponderance of evidence



3.
Minimum Contacts: Expansion of PJ



a.
Jurisdiction over corporations





- depends on activities and conduct of corporation within the state





- history before International Shoe






- originally where corporation was incorporated only






- later courts developed “consent” theory that states consented to corporations doing business within their borders







- corporation appoints an agent within the state to receive service







- also includes implied consent






- developed into “presence” argument




a.
International Shoe 





( Minimum contacts such that maintenance of suit complies with notions of fair play and substantial justice




1)
Enjoyment of privileges of conducting business in a state = enjoyment of benefits and protections of its laws





- protected by laws ( can be called to defend against claims arising from them




2)
Reflects move from “rule” to “standard” (from legal formalism to legal realism)





- with a standard-based system, there is a shift away from the rule of law and towards the rule of facts






- under a standard, a court needs to know the facts in detail to apply the rule



b.
Applying International Shoe





1)
McGee – insurance contract (plus mailings back and forth) subjects the insurance co. to PJ in insured’s state





- need expanded jurisdiction b/c easier and easier to do business with people from other states


2)
Hanson – trustee not subject to jurisdiction of state in which initiator resides (even when she changed the beneficiary of the trust from that state) ( minimum contacts required (like letters above), even in the case of a contract with forum resident; contacts only went in one direction (towards trustee, not from) ( “unilateral activity”



c.
World Wide Volkswagen




1)
Reasonable foreseeability of being haled into court

“[T]he foreseeability that is critical to due process analysis is not the mere likelihood that a product will find its way into the forum State.  Rather, it is that the defendant’s conduct and connection with the forum State are such that he should reasonably anticipate being haled into court there.”






- intention = underlying factor







- intention exists when you “put your product in the stream of commerce”







- distinguish from Gray








- product gets to forum state through chain of distribution in Gray, not by unilateral activity of consumer in WWV








- “unilateral activity” of consumer with no intervention from distributor gets the car from NY to Oklahoma








- manufacturer of Gray expects product will be purchased by consumers in the forum state


- to be subject to jurisdiction, one must “purposefully avail himself of the privilege of conducting activities within the forum state”





2)
Defining “fair play and substantial justice”






Consider:
i.
burden on D








ii.
P’s interest in obtaining convenient and effective relief









iii.
State’s interest in adjudicating the dispute









iv.
Interstate judicial system’s interest in obtaining the most efficient resolution of controversies









v.
Shared interest of the several states in furthering fundamental substantive social policies



d.
Burger King




- franchisee under jurisdiction of court in BK’s state (FL) even though fair play & substantial justice seems to point other way





- Reasonableness can compensate for a weak showing of minimum contacts




- state has to show minimum contacts, then presumption of fair & reasonable.  Burden shifts to D to show not F & R




- General vs. Specific




- Brennan expands personal jurisdiction ( looking to protect the plaintiff who’s usually the little guy, but in this case isn’t




e.
Asahi




- no majority opinion





- divide between conservative & liberal justices






- conservatives – putting product into stream of commerce not enough, need to purposefully direct actions to forum


- liberals – “stream of commerce” enough b/c you know where products are likely to go and you are benefiting from the forum’s laws



f.
General/Specific (Helicopteros)





- continuous and systematic contacts with a state subject you to general jurisdiction and you can be sued for anything






- courts where you live have general jurisdiction over you





- limited contacts with a state that are related to a cause of action against you subject you to specific jurisdiction for that cause of action





- continuum:


Isolated & sporadic----------------------------------------continuous & systematic












Specific













general



4.
Long Arm Statutes



a.
Introduction





- International Shoe encouraged states to expand jurisdictional reach to conform with SCOTUS view of Due Process





- Illinois = first state with truly comprehensive long-arm statute = model for other states



b.
Hess v. Pawloski = early long arm statute






( “by driving on our roads, you assign Sec. of State as your agent” 






= upheld by SCOTUS in this case, but probably not for long b/c too crazy




b.
Gray (another early long arm statute) - Two part test of jurisdiction conferred by long arm statute





1)
Is jurisdiction granted by the statute? (statutory interpretation)







In Gray:
- tortious act vs. tort










- duty, breach may be in Ohio, but injury occurred in IL










- why didn’t legislature say “when someone is harmed in IL?”










- stream of commerce





- step often glossed over b/c many statutes authorize authority to the limits of the constitution (i.e. IL)





- statute needs to authorize specific services of process (i.e. mailing, etc.)





2)
Is the statute constitutional under International Shoe



c.
FRCP 4(k)
Federal Long Arm Statute

(1)
(A)
service of summons ( PJ over people subject to PJ of a court of general jurisdiction in the state which the district court sits

(1)
(B)
permits parties to be joined under FRCP 14 (impleader) or 19 (necessary) within 100 miles of court

(1)
(C)
permits service on D subject to federal interpleader jurisdiction (28 U.S.C. § 1335) = nationwide service of process


(1)
(D)
permits service on D when authorized by another federal statute

(2)
permits service on D against whom “claims arising under federal law” are asserted where no other provisions allow it and where the D is not subject to the personal jurisdiction of any state courts


= direct response to SCOTUS decision in Omni Capital International v. Rudolf Wolff holding PJ lacking over foreign D (felt it was decision of legislature to grant jurisdiction in this case)










- Burden of proving lack of jurisdiction of any state










- some courts assume burden rests with P


- other courts (7th circuit approach) say P must present prima facie case, then D can assert a state to avoid 4(k)(2), but then is subject to jurisdiction in that state


d.
Pendant personal jurisdiction – once a district court has PJ over D for one claim, it may have supplemental PJ over other claims for which it lacks independent personal jurisdiction if all the claims arise from the same facts (generally occurs when jurisdiction is based on a federal statute – like RICO) ( common nucleus of operative facts


5.
PJ and the Internet




a.
most internet businesses not directed at a specific geographic area or market - courts dealing with it:





- Inset Systems, Inc. v. Instruction Set, Inc., 937 F. Supp. 161 (D. Conn. 1996) – website advertisement enough





- Cybersell, Inc. v. Cybersell, Inc., 130 F.3d 414 (9th Cir. 1997) – something more than mere maintenance of website is needed





- Zippo Mfg. Co. v. Zippo Dot Com, Inc., 952 F. Supp. 1119 (W.D. Pa. 1997) – sliding scale test (influential but criticized)





- middle ground of interactive sites very vast






- requires case-by-case determination






- specific to “internet” law & thus shallow and misses unifying principles






- passive web sites may be sufficient to harm a plaintiff in the forum state






- how do you relate to general vs. specific




- other courts apply “effects test” like Calder v. Jones




b.
Snowney




- purposeful availment ( specific jurisdiction




- cites Circus Circus where advertising = contacts, but negligence = cause of action





- internet challenges idea of tangibility of cause of action






- Pennoyer to International Shoe ( shift b/c horse to car






- International Shoe to now ( shift again or apply traditional doctrine?


6.
Traditional Bases after International Shoe




a.
Property




i.
Roots in Pennoyer - property can give rise to quasi in rem jurisdiction so long as it is attached in the beginning of a suit





ii.
Harris - expansion of definition of property instead of expanding statutory reach of state court power





iii.
Shaffer - all assertions of state-court jurisdiction must be evaluated according to the standards of International Shoe 

1)
Property alone (i.e. stocks statutorily in DE) not enough to satisfy personal jurisdiction unless the cause of action is based on the property (unlike in Shaffer where officers’ negligence is the basis for the cause of action, not their property)






2)
EX = property owner in FL who doesn’t pay taxes on property ( property can be sufficient to warrant jurisdiction





3)
Benefits of quasi in rem jurisdiction versus long arm statute + in personam







- need less notification than service of process







- worried D will get rid of property before the judgment








- quasi in rem makes certain resources exist after judgment = benefit not related to jurisdiction







- P may want the property, not necessarily the judgment



b.
Physical Presence





i.
Tickle v. Barton – service of process based on fraud establishes jurisdiction but should not be recognized





ii.
Burnham – (Scalia) if a person is physically served with process within the state, he/she is subject to its PJ





- Brennan’s dissent – must also comport with International Shoe considerations (according to Shaffer)



c.
Consent

i.
Express






1)
Bremen – a forum selection clause in a contract between a US corporation and a foreign corporation must be honored




( foreign policy reasons






2))
Carnival Cruise Lines – any reasonable forum selection clause should be honored



( various policy reasons (see brief)


ii.
Implied



1)
Bauxites – a defendant who submits to the jurisdiction of a court for the purposes of determining jurisdiction is bound by that court’s determination ( D waived his rights to object to PJ by failing to comply with discovery orders (not making 12(b)(6) motion) ( gave implied consent






2)
Consent is implied if you do anything before the court besides a special appearance.

B.
Procedural Due Process



1.
Notice




a.
Mullane – “an elementary and fundamental requirement of due process . . . is notice reasonably calculated, under all the circumstances, to apprise interested parties of the pendency of the action and afford them an opportunity to present their objections.”





( “means employed must be such as one desirious of actually informing the absentee might reasonably adopt to accomplish it”





1)
What kind of notice is necessary ( reasonable





2)
Adequate representation ( preclusion 





3)
Notice doesn’t have to actually reach interested parties, but must be reasonably calculated to do so




- court unanchors notice from type of proceeding (in rem, quasi in rem, in personam)






- meaning is diluted, so go to a common standard like International Shoe did for personal jurisdiction






- more protective standard than before




b.
Types of Notice ( each can be reasonable depending on circumstances





1)
Publication





2)
Personal service





3)
Attachment of property





4)
Service by mail




c.
Jones v. Flowers – when gov. finds out someone didn’t receive notice in the mail, it must pursue other means


2.
Opportunity to be Heard




- generally, adequate opportunity to be heard = able to develop the facts and legal issues in the case





- interests involved dictate the nature of opportunity to be heard (hearing, full trial, something in between)





- common requirement = notice long enough before required response to allow her to obtain counsel and prepare a defense






- Roller v. Holly, 176 U.S. 398 (1900) – service of process in VA requiring defense in TX in 5 days unconstitutional






- FRCP 12(a) allows defendants 20 days




- Goldberg discussed below




- other cases challenge “provisional remedies” like temporary restraining orders, preliminary injunctions, & pre-action attachments




a.
Goldberg – post-termination hearing for people who stop receiving welfare payments is unconstitutional






- extension of due process protection to “new property” including licenses, social security benefits, and government jobs


- links kind of hearing to nature of plaintiff’s interest ( “must be tailored to the capacities and circumstances of those who are to be heard”



b.
Mathews – comes out different way





1)
3 part test





a.
interest of petitioner






b.
interest of government






c.
risk of erroneous deprivation & probable value of additional or substitute safeguards






( function of procedure ( what does it do for us







- on one hand, normative interests, including opportunity to be heard, interests of petitioner, interest of gov.)







- on other hand, functional considerations





- Goldberg was only a 2 part test (no c)




c.
Reason for due process = b/c there is no perfect system




d.
Other cases





1)
Sniadach – WI prejudgment wage garnishment procedure = unconstitutional






- imposes tremendous hardship on wage earners with families to support


- prior hearings may be postponed only where 1) exceptional circumstances justify and 2) additional safeguards are present (interp. in Doehr)


1)
Fuentes – FL law allowing writ of replevin from judicial clerk if 1) complaint alleging reason to fear loss of property or value & 2) security bond where D can reposess by posting double bond = unconstitutional






( expands protection of due process clause to “any significant property interest,” not just “new property”






- balancing approach again


2)
Mitchell – LA law allowing sequestration by judicial order if 1) affidavit showing specific facts that defendant can conceal, dispose, of, or waste, & 2) complaint where D can have an early hearing at which P has to prove grounds for sequestration = constitutional





- difference = judge, specific facts rather than conclusory allegations, & possibility of early hearing


- alternatively: a) reversal of Fuentes, b) distinguish from Goldberg b/c 2 private parties and Sniadach b/c garnisher of wages had no property interest


3)
Di-Chem – GA law allowing garnishing of bank account if 1) affidavit (conclusory statements) and 2) double bond = unconstitutional






- GA law = as bad as Fuentes, no saving graces as in Mitchell either





4)
Doehr – CT pre-trial attachment of property where property has nothing to do with cause of action = unconstitutional






- applies Mathews 3 part test & distinguish from Mitchell




e.
MASHAW article – Mathews test fails b/c focuses on technique rather than on value.




- utilitarian, but incomplete; 3 alternative theories could add something




1)
Utilitarian system – aims to increase social welfare






- goal of accuracy may not be correct b/c it simplifies & ignores complex variables






- asks unquantifiable questions (i.e. social value of continuing welfare payments until after a hearing)






- questions may not be constitutionally relevant





2)
Individual dignity





- valuable society goal






- obvious problem = purely subjective





3)
Equality






- focus attention on whether like cases receive like attention ( 2 considerations


(1)
Is the state agency responsible for making the decisions disadvantageous for certain classes of claimants?  (Evidence that it is: even factual medical evidence may be subjective.)


(2)
Does the agency process treat like cases alike? (Evidence that it does not; adjudicators make decisions based on records that other adjudicators find inconclusive; thus if the system is not consistent, it cannot be “fair.”)





4)
Tradition






- promotes legitimacy & benefits from predictability & economy of effort






- weakness = society is always changing





5)
Conclusion – need both consistency and individualization; utilitarian approach b/c






a.
Dignity approach doesn’t compel pre-termination hearing when one is available later






b.
Equality approach not much better





c.
analogy to tradition rationalizes and systematizes concern for impoverished claimants; also, 3 factors = neutrality






d.
System focusing on value rather than technique makes question one of “fairness” rather than a decision as to whether certain details of procedure are necessary




f.
Generally required factors





1)
Affidavit, rather than statement of probable cause (documented facts, not conclusory allegations)





2)
Judicial order, rather than from a court clerk





3)
Bond seems to be very important





4)
hearing in some sense, not necessarily a trial



g.
Summary





1)
Opportunity to be heard – core concept to protect in due process (notice = means of getting there)





2)
Instrumental and normative reasons for 1) (Mashaw article ( system based on values would be different, but values make the concept very important)






i.
opportunity to be heard is a means to get the correct outcome in adversarial system






ii.
in dealing with human beings, we should protect certain values (i.e. fairness) that are reinforced by giving opp. To be heard (participatory, dignitary values)






iii.
Sense of equality






iv.
Tradition





3)
Definition of opportunity to be heard






i.
not a rigid rule, but a flexible standard






ii.
Mathews 3 part test = most concrete means of assessment






iii.
Brennan in Goldberg goes through various aspects, but this is not repeated





4)
When can we do away with opportunity to be heard?






i.
when assets may be destroyed (i.e. criminal possession of drugs & warrants)






ii.
jurisdictional reasons (Pennoyer) – quasi in rem jurisdiction requires attachment






iii.
costs may be too high (Goldberg vs. Mathews)






iv.
Fuentes line of cases – reasons not exactly clear







- fear of depletion of resource







- property under shared ownership







- something to do with court’s jurisdiction








- preliminary injunction to make sure object of litigation exists at end of lawsuit (e.g. historical preservation)








- similarly with temporary restraining order




5)
Relationship of wealth & procedure






- people with fewer resources are in a more vulnerable position







- adversarial system falls apart with disparities in resources (much different than civil law system)







- Goldberg = high water mark






- not giving people a lawyer (time or money to get one) gives process without means to utilize them






- rules developed by people with power to develop them (like corporations) b/c they have the resources to pursue litigation opportunities


C.
Subject Matter Jurisdiction



( 
Capron v. Van Noorden - Court must indicate on the record that it has jurisdiction over a case before it exists



1.
Sources


a.
US Constitution, Article III, § 2 – authorizes creation of federal court system (only set up SCOTUS itself) & authorizes the federal courts to hear certain types of cases ( Congress uses statutes to confer that jurisdiction




b.
28 U.S.C. § 1331 – federal question cases (those “arising under" federal law)




c.
28 U.S.C. § 1332 – diversity cases (narrow than USCons, art. III, § 2)




i.
amount in controversy ( “matter in controversy exceeds . . . $75,000”





ii.
complete diversity ( “and is between (1) citizens of different States”




d.
28 U.S. C.  § 1367 – cases over which federal courts have supplemental jurisdiction



e.
28 U.S. C.  § 1441 – cases which can be removed to federal courts


2.
Diversity



a.
Amount in controversy must exceed $75,000




i.
Whitchurch rules






1)
P’s claim of damages controls unless D shows to a legal certainty that the claim is for less





2)
Punitive damages may be included if they’re allowed


3)
Value of claim for injunctive relief is “generally assessed with reference to the right he seeks to protect and measured by the extent of the impairment to be prevented by the injunction ( 3 approaches






(1) P’s perspective ( does what D is doing damage P in excess of $75,000







(2) D’s perspective ( would it cost D > $75,000 to comply with the injunction







(3) Either ( test is the pecuniary result to either party which the judgment would directly produce





4)
P must receive an appropriate and reasonable opportunity to show good faith


ii.
Generally, what is recovered is not relevant b/c jurisdiction is determined at the outset, but courts have discretion to sanction P if he recovers less than $75,000 (28 U.S.C. § 1332 (b))





iii.
Aggregation






1)
Single P may aggregate alleged damages of multiple claims against a single D (claims don’t need to be related)





2)
Single P may not aggregate alleged damages of claims against different Ds





3)
Multiple Ps may not aggregate their claims against a single D





4)
Federal courts have supplemental jurisdiction over additional Ps if one P satisfies the requirement (Exxon)





iv.
Congress or state legislatures can limit amounts of claims by statute




b.
Complete diversity among the parties (Strawbridge v. Curtiss)




i.
“Citizenship” = “domicile” = residence + indefinite intent to stay (Mas v. Perry) (including for aliens)




ii.
Corporate Citizenship ( according to 28 U.S.C. § 1332 (c), a corporation is a citizen of the state(s) where





(1)
it is incorporated






(2)
it has its principal place of business







a)
“nerve center” = “locus of corporate decisionmaking authority and overall control” = corporate headquarters






b)
“bulk of the corporate activity test” = location of productive activities of corporation






c)
“total activity” = hybrid of above & considers both






- unincorporated association’s citizenship (LLP, LLC) = that of its members/partners





iii.
Class citizenship determined by citizenship of class representative (28 U.S.C. § 1332 (d))





( also, minimal diversity (one D and one P) if amount in controversy exceeds $5,000,000




iv.
Other issues






1)
citizenship of permanent resident aliens = state of domicile






2)
citizenship of estate = same state as decedent






3)
party can’t destroy diversity by adding a party (Rose v. Giamatti, 721 F. Supp. 906 (S.D. Ohio 1989))




c.
Debate





- original justification = protect D from bias of foreign jury (doesn’t seem relevant anymore)





- Against diversity










i.
Diversity jurisdiction causes congestion in the federal state courts






ii.
Federal judges aren’t very good at applying state law






iii.
Federalism argument ( federal court deciding state law cases = undesirable interference with state sovereignty






iv.
Diversion of litigation to federal courts may retard the development of state law






v.
Allows certain groups to avoid litigation In state courts






-
For diversity






i.
State-court prejudice against out-of-state parties still exists






ii.
Implementation of constitutional guarantee that the citizens of each state shall be entitled to the privileges and immunities of citizens of the several states ( ?






iii.
Purported institutional superiority of federal courts (appointments, etc.)






iv.
Concurrent jurisdiction between state and federal courts ( competition ( higher standards of justice






v.
Investors think prejudice exists (question not whether it does, but what people think)



3.
Federal Question (questions “arising under” federal laws)




a.
Introduction





i.
Basics






- from 28 U.S.C. § 1331





- can remove cases from state to federal court but not the reverse





- based on idea that federal judiciary has authority to interpret & apply federal law






- not given until 1875





ii.
Justification (text, p. 269)






- allows Supreme Court to confine itself to new problems rather than policing old solutions






- greater similarities in interpretation of national law






- promotes more uniform, correct application of federal law (even in state courts b/c second forum)






- generally shared with state courts




b.
Defining a federal question: cases


i.
Osborn – “federal ingredient” approach – federal courts can hear cases where title or right set up by a party may be defeated by one interpretation of federal law and sustained by another = before 28 U.S.C. § 1331; also, whether federal government can be sued is always a federal question ( always in federal court




ii.
Mottley – federal question only exists if the plaintiff’s complaint requires proof of federal law.






( “well-pleaded complaint rule”







- exception = P can’t try to hide the true nature of his claim (p. 276)





iii.
Harms v. Eliscu – looks like a federal question but isn’t (involves copyrights, but basis of action = contract)






- followed Holmes’ test that “a suit arises under the law that creates the cause of action”


iv.
Smith v. Kansas City Title & Trust – claim for relief must turn on some issue of federal law for SMJ to exist = exception to Holmes’ test




v.
Moore v. Chesapeake & Ohio Ry. Co. – state statutes that incorporate federal law don’t arise under federal law.




vi.
Merrell Dow – federal issue must be substantial (influential to determination of the case)

vii.
Grable – affirms Smith exception, explains Merrell Dow (doesn’t overrule Smith, just an example of individualized judgments about the substantiality of the embedded federal issue), and gives 4 part test





(1) claim must turn on a federal issue






(2) federal issue is stated






(3) federal issue is actually disputed and substantial






(4) exercise of jurisdiction doesn’t go against congressionally approved division of state and federal judicial authority





( Smith and Grable go beyond Holmes’ test, but are consistent with Mottley



c.
Rules (Glannon)





i.
jurisdiction must be based on the plaintiff’s claim (Mottley)





ii.
Holmes’ test = smaller than “federal question ( satisfies Holmes’ test ( is a federal question


iii.
if a federal statute authorizes suit, but only to enforce a state cause of action (doesn’t create a right itself), it might not be a “federal question” (Shoshone Mining; Merrell Dow = opposite b/c state cause of action & federally created right)

iv.
state cause of action may raise a federal question if proof of that cause of action requires proof of a federal law substantially


v.
in cases where federal statute establishes a right but does not authorize suit (i.e. Merrell Dow), the court must decide whether there is an implied private right of action ( 4 part test

(1) Is P one of class for whose benefit the statute was enacted?


(2) Is there an indication of legislative intent to authorize a private right of action?


(3) Is it consistent with the underlying purposes of the federal law to give private P a remedy?


(4) Is the cause of action one traditionally related to state law?





- Arbaugh – if a federal law does not phrase a requirement as jurisdictional, it isn’t



4.
Supplemental Jurisdiction = jurisdiction over claims that, if presented independently, would not fall under SMJ



b.
28 U.S.C. § 1367
Supplemental Jurisdiction Statute










= codification of these principles (and overturning of Finley)


(a)
when original jurisdiction over a civil action, district courts have supplemental jurisdiction over all other claims (and parties) that are part of the same case or controversy (transaction or occurrence), with exceptions in (b) and (c) and as expressly provided by federal statute = codification of Gibbs

(b)
no supplemental jurisdiction in diversity cases on (1) claims by plaintiffs against persons made parties under FRCP 14, 19, 20, or 24 or over (2) claims by persons proposed to be joined as plaintiffs under rule 19 or seeking to intervene as plaintiffs under rule 24 if diversity would be destroyed 
= codification of Kroger





(c)
gives courts discretion if . . . 











(1)
novel or complex issue of state law










(2)
state claim substantially predominates over the federal claim











(3)
the district court has dismissed all the federal claims










(4)
there are other compelling reasons



a.
History


i.
United Mine Workers v. Gibbs – state claims may be brought into federal court if they derive from a “common nucleus of operative fact” with a federal claim ( pendant claim jurisdiction

ii.
Aldinger v. Howard – no pendant party jurisdiction over a party to whom no independent basis of jurisdiction existed in a federal question case ( must examine statutory language to identify whether congress “expressly or implicitly negated [the existence of pendent jurisdiction]” ( in this case the statute explicitly excluded the type of party P sought to join {explicit congressional prohibition}

- after Gibbs, many lower federal courts recognized “pendent party” jurisdiction in cases where a federal claim is asserted against one D and a closely related state claim is asserted against another, though the second D’s presence in the action would destroy complete diversity of citizenship.  Aldinger changed this trend




iii.
Kroger ( Gibbs and Aldinger give a 2 part test:  {implicit congressional prohibition}





1)
Constitutional limits = “common nucleus of operative fact” (Gibbs)






2)
Check statutory meaning see if congress “expressly or implicitly” prohibited pendent jurisdiction (Aldinger)


- “Ancillary jurisdiction” allows federal courts to extend jurisdiction in diversity cases over claims in which diversity doesn’t exist (including counterclaims, cross-claims, impleader, interpleader, and interventions), but in this case, it fails because the statutory language requires complete diversity between P and D


iv.
Finley – no pendent party jurisdiction when Congress didn’t expressly or implicitly say anything (not diversity statute) {no explicit or implicit congressional prohibition ( no pendent jurisdiction = different than Aldinger?)

- pre-Finley = pendent party jurisdiction allowed unless Congress expressly or implicitly forbids it


- post-Finley = pendent party jurisdiction is forbidden unless Congress expressly or implicitly allows it



5.
Removal

a.
28 U.S.C. § 1441
(a)
defendant may remove any state civil action to a federal court in the district embracing the place where it is pending









(b)
can only remove action if it could have been brought in federal court in the first place










- i.e. federal question OR defendant can’t be a citizen of the state where it was filed










(c)
district court has supplemental jurisdiction over otherwise non-removable claims




( also several specific removal statutes to deal with particular federal claims or federal parties




b.
Debate




i.
essential in affording litigants equal access to federal court OR





ii.
anomalous jurisdiction that gives defendant the right to elect a forum of his own choosing




c.
Justification





i.
protect a nonresident defendant from local bias





ii.
fit in with litigants’ strategic goals (knowing federal judges)





iii.
have federal questions answered in a national forum




d.
Other issues





i.
Plaintiff can avoid removal by pleading only state law claims or joining non-diverse parties EXCEPT






1)
P can’t fraudently join a non-diverse party against whom he has no cause of action






2)
P can’t disguise a federal cause of action






3)
Certain causes of action are so exclusively federal that they will preempt any state cause of action P pursues





ii.
Plaintiffs tend to win less in removed cases than in cases originally brought in federal court





iii.
Generally, all defendants other than nominal parties must agree to remove





iv.
Erroneously removed cases must be remanded





v.
1441(e) = special removal rules for multiparty “single accident” actions ( designed to encourage consolidation of all related claims from an accident in which >=75 people die



6.
Challenging Subject Matter Jurisdiction




a.
Judgment precludes litigating SMJ except if





i.
subject matter so plainly beyond court’s jurisdiction that entertaining the action was a manifest abuse of authority





ii.
allowing judgment to stand would substantially infringe upon the authority of another tribunal or agency of government





iii.
judgment was rendered by a court incable of making an adequately informed determination of its own jurisdiction




b.
Methods





i.
Direct attack ( FRCP 12(b)(1) motion to dismiss can be asserted at any time by any interested party






-
court can decide either subject matter jurisdiction or personal jurisdiction first





ii.
Collateral attack ( general rule is that a judgment rendered by a court without SMJ is void (Capron) (pp. 325-8 in text)

D.
Venue and Transfer



1.
Rules




28 U.S.C. § 1391
(a)
diversity cases may be brought in a judicial district can be brought










(1)
where D resides if all Ds reside in the same state










(2)
where a substantial part of the events or ommissions giving rise to the claim occurred










(3)
where any D is subject to personal jurisdiction if no other place








(b)
non-diversity cases (jurisdiction not founded solely on diversity of citizenship) can be brought









(1)
where D resides if all Ds reside in the same state










(2)
where a substantial part of the events or ommissions giving rise to the claim occurred










(3)
where any D can be found if no other place








(c)
Corporate defendants may be sued in any district that has personal jurisdiction over it








(d)
aliens may be sued in any district








(e)
cases against officers or employees of the United States can be brought










(1)
where D resides 


(2)
where a substantial part of the events or ommissions giving rise to the claim occurred or a substantial part of property that is the subject of the action is situated










(3)
where P resides if no real property is involved









-
can be served beyond the territorial limits of the district in which the action is brought








(f)
cases against foreign states can be brought


(1)
where a substantial part of the events or ommissions giving rise to the claim occurred or a substantial part of property that is the subject of the action is situated










(2) where the vessel or cargo of the foreign state is situated if claim is asserted under § 1603(b)










(3)
where the agency or instrumentality (of the foreign state) is licensed to do business










(4)
the U.S. District Court for the District of Columbia


(g)
cases arising under § 1369 can be brought in any district where any D resides or a substantial part of the accident took place




28 U.S.C. § 1392
cases involving property located in districts of the same State may be brought in any of such districts


28 U.S.C. § 1404
a district court (that is a proper venue) may transfer any case to any other district where it might have been brought for the convenience of parties and witnesses and/or in the interest of justice = discretionary



28 U.S.C. § 1406
(a)
a district court (that is not a proper venue) can dismiss or transfer on its own 








(b) objections need to be made in a timely manner (in response to P’s complaint)



2.
Important points




a.
Venue is considered a personal right and may be waived by (1) failing to raise it in response to P’s complaint, or (2) by agreeing to a forum-selection clause (i.e. Carnival Cruise Lines)




b.
Rules can be changed by other federal statutes




c.
Guide to rules





i.
§ 1391/1392(a)(1) fails if multiple defendants in multiple states





ii.
§ 1391/1392 (a)(2) never fails within the US




iii.
§ 1391/1392 (a)(3) only comes into play if events occur outside the US & multiple defendants in multiple states




d.
Law follows to the new venue (see Erie).  Transferee court applies law transferor court would apply (courtesy of Van Dusen v. Barrack).  Usually, courts must apply the choice-of-law rules of the State in which it sits (Klaxon v. Stentor)


3.
Cases




a.
Bates = application of  § 1391(b)(2)



b.
Hoffman – transfer only allowed to venue in which the plaintiff could originally have brought the action

E.
Forum Non Conveniens


1.
Definition: FNC = where a court with proper venue dismisses because another court is far more convenient (and appropriate).  Because FNC results in dismissal, it requires a much stronger showing than is required for transfer.



a.
Judicial doctrine (no statute).  Usually used in state courts b/c federal courts have §§ 1404 and 1406 (only comes up in federal court when the alternative is a foreign country.


b.
EX:
A (CA) sues B (CA, with contacts in MD) in MD state court for a car crash in CA.  Court might have PJ over B, but even so, the case obviously should be heard in CA, but no transfer because MD and CA state court systems are different.  So B would request that the case be dismissed on FNC grounds, under FRCP 12(b)(3).



2.
Piper Aircraft – sets forth basics of doctrine



a.
Initial premise = there is an alternative forum available



b.
Use a balancing test to determine if the alternative forum is more convenient





i.
Private interests of the litigants (convenience of the litigants, witnesses, evidence)





ii.
Enforceability of the judgment




iii.
Factors of the public interest (convenience of forum, choice of law issues, having dispute settled at home)




c.
Requirements





i.
alternative forum





ii.
P’s choice of forum rules in first instance





iii.
public interest





iv.
private interest of parties





( need to see if (iii) and (iv)  allow you to overlook (ii)


F.
Ascertaining the Applicable Law



1.
Development of Erie Doctrine



a.
Swift v. Tyson – interprets § 34 of 1789 Judiciary Act as only requiring federal courts to follow state statutory laws.



b.
Erie – overturns Swift.  Federal courts must follow state law (statutory & case law) in the absence of controlling federal law.


2.
Application




a.
28 U.S.C. § 1652 – laws of the states shall be regarded of rules of decision in federal courts if there is no federal statutory law.






= modern version of § 34 of 1789 Judiciary Act ( Erie interpretation = precedent




b.
Only cases under federal question or diversity jurisdiction are heard in federal court.  Federal question cases 

	
	Pre-Erie (pre-1938)
	Post-Erie (post-1938)

	Procedure
	State Rules of Civ Pro
	Federal Rules of Civ Pro

	Substantive law
	“Federal common law” (Swift)
	State law (Erie)





c.
Choice of law directs federal courts to defer to state court system in 2 related ways





i.
Use the same substantive law as state courts would use (substantive law provisions), and






ii.
Use the same system for determining which state’s substantive law the state courts would actually apply (choice of law provisions)


(
Ex:
In Erie, this means the D. Ct. in NY would first use the NY state court system for determining which law to use, and then apply that law.  In fact, NY state courts would have used PA law, so D. Ct. in NY would have to apply PA law.



Ex2:
In Piper, the CA state court would use the CA choice of law rules.  Removing the case to federal court wouldn’t change the substantive law.  D. Ct. in PA normally uses PA choice of law rules (Klaxon), but Van Dusen says transferee court has to follow the original court’s choice of law rules ( so, CA choice of law rules.  See case brief for details on this.

( Result = defendant can’t change substantive law (except with forum non conveniens) 




d.
Illustrations





Four Cases:






(1)
PCA v. DNY in NY federal court






(2)
PCA v. DNY in CA federal court






(3)
PNY v. DNY in NY state court






(4)
PCA v. DCA in CA state court






*consistent = courts in both cases apply the same substantive law; inconsistent = nope.





i.
(1) & (2) ( consistent under Swift, inconsistent under Erie




ii.
(2) & (4) ( inconsistent under Swift, consistent under Erie




iii.
( less forum shopping under Erie (no ( different forum shopping)






- disincentive to remove to federal court







- discourages D’s forum shopping, but encourages P’s forum shopping







- takes removal down to a procedural level (to shop for…)








- consider different judges, different juries, procedural rules (FRCP vs. state rules), speedier docket, etc.





iv.
Stewart v. Rush – looks similar to Erie, but a federal statute applies & therefore controls ( 1789 act & supremacy clause






( State law controls in diversity cases except where a federal statute applies.  If so, the federal law controls.
III.
Stages of a Civil Lawsuit

A.
Pleading


1.
Documents (The Complaint and Answer)




a.
Rules





FRCP
7 = pleadings allowed ( only 3 kinds ( Complaint, Answer, Reply (replies to counter claims, cross-claims, etc.)




FRCP
8(a) = Complaint








(1) = short and plain statement of grounds of SMJ







(2) = short and plain statement of claim showing pleader is entitled to relief (facts)








(3) = demand for judgment




FRCP
8(b) = Reply = (i) short and plain defense to each claim & (ii) admit or deny (or lack of information) the averments




FRCP
8(c) = affirmative defenses must be claimed in pleading or can’t be raised




FRCP
9 = how to plead specific things








(e) – don’t need to show jurisdiction of prior judgment.  D must plead lack of jurisdiction





FRCP 10 = structure of pleadings





FRCP 11 = signing requirement & “good faith” privisions




b.
Dioguardi – complaint must state only enough facts to sufficiently notify the opposing party of the claims against him so as to allow him to begin preparing a defense




- goal = put other party on notice of what claim is about




c.
If no answer, then default judgment for P



2.
Pleading Dismissals



a.
FRCP
12
(b)
(1)
no SMJ (can be brought at any time)








(2)
no PJ









(3)
improper venue









(4)
insufficiency of process









(5)
insufficiency of service of process









(6)
failure to state a claim upon which relief can be granted (can be brought at any time)








(7)
failure to join a party under FRCP 19 (can be brought at any time)



b.
Interpretations of FRCP 12(b)(6) – Case vs. Pruitt ( similar facts, but different results




i.
Case v. State Farm - it is not the duty of the court to create a claim that P hasn’t spelled out in the pleading 





ii.
Pruitt v. Cheney – it is the court’s duty to determine if “allegations provide for relief on any possible theory”




iii.
Reasons for different rules






(1)
Different courts






(2)
Different subject matter ( different perceptions of motions to dismiss







- public vs. private issue







- constitutional claim vs. non-constitutional claim






(3)
Court determines how it wants to respond, then fits analysis and reasoning to the conclusion







- Case just whining






(4)
Different perceptions about court system







1)
Courts = dispute resolution system








- if we can’t resolve a private issue, we shouldn’t hear the case







2)
Court there to help P








- court is an extension of the people to see justice is done








- don’t want client’s case to turn on lawyer’s abilities






(5)
Pruitt had no opportunity to amend complaint while Case did





(6)
Different political climate





( FRCP 12(b)(6) is open to interpretation, but Pruitt’s generous reading is more likely


3.
Pleading Amendments



a.
FRCP 15 governs the circumstances under which parties who have already pleaded will be permitted to amend ( allows for pleadings to accurately reflect the case as it develops.





i.
FRCP 15(a) sets forth basic rules






(1) party may amend once at any time before a responsive pleading is served





(2)
party may amend otherwise by leave of the court where “leave shall be freely given when justice so requires”






- responding party gets 10 days to respond to new pleading




ii.
FRCP 15(b) deals with variance, allowing evidence at trial that doesn’t match the pleadings to be treated as if it does





iii.
FRCP 15(c) deals with amending the pleading after the statute of limitations has run ( governs circumstances under which the amendment will be treated as though it was filed on the date of the original pleading (“relating back”), when…






(1)
relevant statute of limitations allows relation back





(2)
claim or defense in amended pleading arose from the same transaction or occurrence set forth in the original

(3)
when a new party is joined, same transaction or occurrence, and new party (A) received such notice of the action that it will not be prejudiced in maintaining a defense on the merits, and (B) knew or should have known that but for a mistake concerning the identity of the proper party, the action would be brought against them. ( relevant notice = within 120 days of filing of original complaint (as of 12/1/1991)



b.
Cases





i.
Beeck v. Aquaslide – “leave shall be freely given when justice so requires” = balancing of P’s interests vs. D’s at times




ii.
Worthington – not knowing D’s name doesn’t qualify as a “mistake” under FRCP 15(c)(3)(B)



( Results





- pleadings contain little information & not much filtered out by FRCP 12





- only certain things







- purely ridiculous cases (i.e. looked at me funny) – no legal claim







- cases with weak legal claims







- frivolous legal claims






- if all facts are agreed on ( no trial ( summary judgment





- goal = to prepare cases for merit-based testimony & not drop them on technicalities





- pushes a lot of cases into the system ( FRCP 11 to catch the frivolous cases if possible





- amendment rule = consistent with the idea of notice pleading






- why allow parties to tailor a pleading to issues tried after the pleading







- so winning party has a judgment







- pleadings define what first case was about







- if appeal ( wasn’t raised, so can’t be appealed OR can’t be decided



4.
Provisions to Ensure Truthful Allegations




a.
FRCP 11
(a)
requires attorney’s signature on all pleadings







(b)
by presenting and signing, the party certifies that… ( “reasonable inquiry”

(1)
it is not for an improper purpose (such as to harass)


(2)
legal contentions are warranted by existing law, or by a non-frivolous argument for its extension, modification, reversal, or establishment of a new law (don’t have to be specifically identified or “flagged”)


(3)
the allegations have evidentiary support, or are likely to (must be specifically identified, or “flagged,” if they currently lack evidentiary support


(4)
the denials are based either on evidence, or lack of information

(c)
sanctions for violations of FRCP 11(b) by (1) motion or sua sponte subject to (2) limitation of what is sufficient to deter repetition of such conduct or comparable conduct by others; (A) no sanctions for not flagging a change of law



b.
Analysis:





i.
Protect if
1) reasonable inquiry









2)
flagging






- how much protection: combination is what matters b/c can’t use 2) without 1)






- what constitutes a “reasonable inquiry





ii.
Difference in treatment of law & facts


- legal contentions ( need to pass laugh test under existing law OR provide a reasonable reason for extension (“first impression”), but don’t require “flagging”





- factual allegations do require flagging





( court knows law, but not facts




c.
Process





i.
can always accuse adversary





ii.
21 days safe harbor (can correct accusation within 21 days with no sanction)





iii.
can be raised sua sponte





iv.
discretionary; goal = to deter, not to compensate





v.
not applicable to discovery

B.
Structure of the Case



1.
Joinder of Claims and Parties




a.
Introduction





i.
5 concepts






1)
Relevant nomenclature






2)
Basis of each device in FRCP






3)
How each new claim or party satisfies jurisdictional elements






- personal jurisdiction over new parties







- subject matter jurisdiction over new claims








- diversity problems (like Kroger)





4)
How each device affects the nature of the judgment and vice versa ( preclusion requires we know what was litigated






**If D doesn’t bring a compulsory counterclaim, he is precluded from litigating it again






- otherwise, everything else is permissive, but may be precluded






5)
Understand Policy analysis







- usually efficiency reasons (i.e. “arising from the same transaction or occurrence”)


- at some point, efficiency cuts the other way b/c inefficiency in terms of inadequate representation of the interests of all parties involved




b.
Relevant Laws



i.
Joinder of Claims






FRCP 18
Permissive Joinder of Claims

(a)
a party asserting a claim (original, counterclaim, cross-claim, 3rd party claim) may join all claims against persons already parties to a case, even if the claims are unrelated

(b)
If one claim needs to concluded before another can be cognizable (i.e. indemnification), the two claims may be joined, but the court will grant relief according to how everything is resolved.






- doesn’t require joinder of all claims







- preclusion often forces P to join all related claims (i.e. Rush v. City of Maple Heights)

- works in tandem with FRCP 15 (amendments) and FRCP 20 (permissive parties) ( emphasis on trial convenience and efficiency





FRCP 13
Counterclaims and Cross-claims

(a)
Compulsory Counterclaims ( party against whom a claim is made shall state any counterclaim it has that arises out of the same transaction or occurrence that is the subject matter of the opposing party’s claim and doesn’t require the presence of third parties not under the court’s jurisdiction unless









(1)
the claim is the subject of another pending action


(2)
the opposing party did not establish the court’s in personam jurisdiction over him and he is not making any counterclaim


(b)
Permissive Counterclaims ( pleader may state any counter claim not arising out of the same transaction of occurrence that is the subject matter of the opposing parties claim








***Must have SMJ over every claim


***Relationship between FRCP 13(a) and 28 U.S.C. § 1367 ( if same transaction or occurrence under 13(a), then supplemental SMJ through § 1367

(c)
Counterclaim may or may not diminish or defeat the recovery sought by the opposing party (by exceeding it)


(e)
Counterclaims maturing or acquired after pleading may be made with permission of the court



(f)
Counterclaims omitted b/c oversight, inadvertence, or excusable neglect may be allowed later with permission


(g)
Cross-claims ( pleading may state a cross-claim arising out of the same transaction or occurrence as the original claim, or a counterclaim.


(h)
Parties can be joined by FRCP 19 or 20

(i)
Court has discretion to order separate trials and/or give separate judgments regardless of opposing claims


ii.
Joinder of Parties





FRCP 14
Impleader (Third Party Practice)









(a)
D may bring in a new party to indemnify him for his liability to P









(b)
P may bring in a new party to indemnify him for liability arising from a counterclaim made against him








- neither is required.  Either party can pursue an indemnification action after judgment





FRCP 19
Necessary and Indispensible Parties








(a)
Necessary Parties: A person who is subject to PJ and SMJ must be joined if . . . 










(1)
Incomplete relief without them among those already parties, OR


(2)
He/she has an interest in the action and is so situated that the disposition of the action in their absence may

(i)
Practically impair or impede his ability to protect that interest, OR

(ii)
Leave anyone already a party subject to substantial risk of incurring double, multiple, or otherwise inconsistent obligations by reason of the claimed interest










- if doesn’t want to be joined as a P ( join as a D or as involuntary P










- if objects to venue and joinder would render venue improper, party shall be dismissed


(b)
Indispensible Parties: If person from (a) cannot be made a party, the court shall determine whether in equity and good conscience the action shall [1] proceed, or [2] be dismissed

Consider:
1)
To what extent will judgment rendered in his absence be prejudicial to him or those already parties


2)
To what extent can this prejudice be lessened or avoided (by protective provisions in judgment or shaping of relief)


3)
Whether a judgment entered in his absence will be adequate

4)
Whether P will have an adequate remedy if the action is dismissed








(c)
Parties shall state the names of those in (a) who aren’t parties & why they’re not.









(d)
Class actions = exceptions






FRCP 20
Permissive Party Joinder

(a)
All persons may join in one action as Ps, and all persons may be joined in one action as Ds, if they assert (or if there is asserted against them) any right to relief in respect to or arising out of the same transaction or occurrence and if any question of law or fact common to all of them will arise in the action.   They don’t have to obtain or defend against all relief demanded.

(b)
Court may order separate trials to prevent delay or injustice






FRCP 21
Misjoinder and Non-joinder of Parties








= not a ground for dismissal.  Parties can always be added or dropped.  Claims can be severed or added.






FRCP 24
Intervention








(a)
Intervention of Right ( anyone shall be permitted to intervene . . .  (mandatory)









(1)
when a federal statute confers an unconditional right to do so, OR


(2)
when the applicant claims an interest relating to the subject of the action and is so situated that the disposition may harm that interest and her interest is not adequately represented by the existing parties









(b)
Permissive Intervention ( anyone may be permitted to intervene . . . (discretionary – delay or prejudice)










(1)
when a federal statute confers a conditional right to do so, OR










(2)
when an applicant’s claim or defense has a question of law or fact in common with the main action



iii.
Organizational





FRCP 42
Consolidation; Separate Trials

( court has discretion to control the manner in which a case is tried by consolidating or separating hearings, actions, claims etc. 



c.
Cases


i.
Jeub v. B/G Foods - parties possibly obligated to indemnify Ds can be joined; don’t need to wait until something to indemnify for


ii.
Temple v. Synthes - doctor and hospital were not indispensable parties in the suit against the manufacturer of implanted devise; were merely permissive parties & court shouldn’t have ordered them joined



d.
Other issues





i.
FRCP 19 – party without somebody or do they need to be there; FRCP 24 – can people crash the party






( depends on how you conceptualize the party






- similar language suggests a preference for individual control over participation in a lawsuit







- if you crash the party, we’ll almost always let you in if you’re on time (Smuck)







- if you’re not at the party, we’re unlikely to call it off







( problems: a) intervenors might not be aware of the suit, b) limited fund situations





ii.
interpleader vs. impleader






- impleader = bringing in 3rd party defendant (FRCP 14)






- interpleader = put up assets (or insurance money) & plaintiffs litigate for funds ~ bankruptcy


2.
Class Actions



a.
Introduction





i.
Representative, not group litigation






- interesting b/c representative appoints himself





ii.
2 questions






1)
When is representative litigation appropriate? ( FRCP 23(b)






2)
Who is the right representative? ( FRCP 23(a)





iii.
Themes






1)
Developed to address situations where not feasible for individual plaintiff to sue or for all relevant to be joined






2)
Structure presents concerns about due  process rights of absent class members






3)
Courts have vacillated between joinder mechanism interpretation and representative litigation interpretation


4)
Departure from traditional adversarial notion that individuals can be bound by a judgment only when they themselves have had a day in court





iv.
Things to remember






1)
Class action = representative litigation






2)
Representative appoints himself (







- exception = securities fraud; requirement that representative have biggest financial interest (probably not typical)








- institutional actors will pick better counsel to begin with ( no slash & burn class action or fraudulent cases








- greater scrutiny of counsel






3)
Preclusion – others can’t bring action later







a)
certain types of claims – common/typical







b)
certain of representative – must share common/typical claims




b.
FRCP 23







(a)
Prerequisites to a class action









(1)
Numerosity – class must be so numerous that joinder of all members is impractable









(2)
Common question of law or fact – common questions exist









(3)
Typical claim – claims or defenses of representative parties are typical of claims or defenses of class









(4)
Adequate representation – representative parties will fairly and adequately protect the interests of the class








(b)
Action may be maintained as a class action if (a) and,


(1)
prosecution of separate actions by or against individual members would create a risk of . . . 

(A)
inconsistent adjudications which would establish incompatible standards of conduct for the opposing party, OR


(B)
adjudications that would be practically dispositive of the interests of others (limited funds), OR


(2)
Injunctive relief is sought b/c opposing party’s action = generally applicable to the class, OR


(3)
Common questions of law predominate over questions affecting individual members & class action = superior for fair & efficient adjudication, considering:










(A)
interest of members of class in individually controlling separate actions










(B)
extent and nature of any litigation already commenced










(C)
desirability or undesirability of concentrating the litigation in the particular forum










(D)
likely difficulties in managing the class action








(c)
Certification, Notice, Multiple classes and subclasses









(1)
(A)
Court must certify “at an early practicable time”










(B)
Certification order defines class & class claims, issues, or defensive & must appoint counsel










(C)
Certification may be altered or amended before final judgment








(2)
(A)
For certification, the court may direct appropriate notice


(B)
Notice under (b)(3) certifications ( court must direct the “best notice practicable under the circumstances including individual notice to all members who can be identified through reasonable effort” ( nature of action, definition of class, claims, issues, defenses, that class member may appear, that class member can opt out, that judgmeng is binding


(3)
Judgment under (b)(1) and (b)(2) certifications shall include and describe those the court finds to be members.  Under (b)(3), it must include and specify those to whom notice was provided, who didn’t opt out, and whom the court finds to be members








. . . 








(e)
Settlement, Voluntary Dismissal, or compromise









(1)
(A)
Court must approve










(B)
Court must direct notice in a reasonable manner to all class members who would be bound










(C)
Court can approve only after hearing and finding that it is fair, reasonable, and adequate









. . . 









(3)
Court may require that 23(b)(3) settlement provide new opportunity to opt out








(f)
Appeals – appellate court can in its discretion permit an appeal from a grant or denial of certification







(g)
Class Counsel








(1)
Appointing










(A)
Court must appoint counsel (unless statute provides otherwise)










(B)
Attorney must fairly and adequately represent the interests of the class










(C)
Court











(i)
Must consider
1)
lawyer’s work in identifying or investigating potential claims
















2)
lawyer’s experience in class actions & claims like present one
















3)
lawyer’s knowledge of the applicable law
















4)
resources the lawyer will commit to representing










(ii)
May consider any other pertinent matter











(iii)
May require potential counsel to provide information & propose terms for fees











(iv)
May make other orders









(2)
Appointment procedure










(A)
Interim counsel = possible










(B)
One potential = only appointed if he’s adequate; multiple potentials ( pick the best one










(C)
Appointment order may include provisions about fees








(h) Attorney’s fees award ( court may award reasonable fees




c.
Book Notes




1.
Certification






i.
FRCP 23(a) = prerequisites







1)
There must be a class








- “proposed class definition must be precise, objective, and presently ascertainable”


- “must not depend on subjective criteria or the merits of the case or require extensive factual inquiry to determine who is a class member,” In re Copper Antitrust Litigation, 196 F.R.D. 348 (W.D. Wis. 2000)






2)
Representative must be a member of the class








- analogized to a standing requirement








- problem if claim of named plaintiff resolved before certification (action may be dismissed as moot)







3)
Joinder of all members must be “impractable” (small interests)







4)
Questions of law or fact common to the class







- permissive application


- critical question = whether “differences in the factual background of each claim will affect the outcome of the legal issue”







5)
The Representative claims are “typical” of the class


- goal = ensure that named plaintiff’s & class claims are so interrelated that interests of absentees are adequately protected








6)
“Fairly and adequately protect the interests of the class”








- importance b/c 2 factors









1)
embodies due process concern about binding parties who haven’t literally had their day in court









2)
defect in adequacy of representation might leave the judgment vulnerable to collateral attack








- 23(a)(4) = adequacy of representative plaintiff; 23(g) = 2003 amendment that looks at adequacy of counsel






ii.
FRCP 23(b) = “maintainable”







1)
“prejudice class actions” under 23(b)(1)








- determination of whether individual actions might prejudice others








- certification under this provision said to create a “mandatory” class action (no opting out)



- (A) looks for prejudice to nonclass party (different damages = OK, but don’t want total uncertainty); (B) looks to prejudice to class members (limited funds)






2)
Injunctive and declaratory relief under 23(b)(2)








- primary application = civil rights, employment discrimination, consumer, or environmental cases








( goal = change D’s behavior or policy


- b/c class is theoretically cohesive, notice is not deemed essential (Wetzel v. Liberty Mutual Insurance Co. 421 U.S. 1011 (1975)








- D’s conduct need only be “generally applicable”







3)
Damage class actions under 23(b)(3)








- certification if tie = claim of injury in the same way








- extra procedural protection for absentees = right to opt out






iii.
Certification Decision





2.
Notice






- tremendous theoretical and practical importance ( no preclusion unless notice & opportunity to be heard






- purposes







- check on adequacy of representation







- render viable the right of unnamed class members to intervene or opt out






i.
Court’s role







- notice = discretionary under 23(b)(1) or 23(b)(2) b/c presumption of class coherence is said to obviate the need







- notice = required under 23(b)(3)






ii.
Content of notice and who should receive






iii.
Costs must be borne by party seeking class treatment (Eisen v. Carlisle & Jacquelin, 417 U.S. 156 (1974)





3.
Class counsel






Basic notions:
1)
Attorney advises client & client makes final decisions










2)
Attorney acts with virtually unmitigated loyalty to client’s best interest






- class actions strain both of these







- attorneys have significant control






- difficult to define “loyalty to the client”





4.
Pre-trial and trial proceedings






- timetables and limits






- different approaches







1)
Single trial ( first = liability and damages, then distribution of award







2)
Bifurcated trial = one for liability, other to address amount of damages







3)
“Sampling” – judge selects some cases to adjudicate, then combines outcomes to get results for whole class







4)
“Fluid class recovery” – damages award finances some general benefit to class rather than individual compensation





5.
Settlement – see rule




6.
Attorney’s fees






- “reasonable” often defined by specific statute to provide incentive for “private attorneys general”


- SCOTUS rejected argument that fee awards are prohibited by traditional rule that losing party shall not be forced to bear winning parties’ legal expenses






- different approaches







1)
look at amount of benefit the lawsuit produced







2)
“lodestar” - # of hours x “normal billing rate” x riskiness multiplier (discouraged by SCOTUS)



d.
Cases





i.
FRCP 23(a)(2)-(3)

( Falcon – Mexican worker who wasn’t promoted didn’t present common question of fact & wasn’t typical representative of some class members (who were discriminated in hiring practices)




ii.
FRCP 23(b)(3) 





( Castano – inadequate determination of predominance and superiority in mass tort




iii.
FRCP 24(a)(4) 





( Hansberry – party not bound if interests not adequately represented ( adequate representation = constitutional concern




iv.
Subject Matter Jurisdiction






- determination of citizenship based on named parties only (Supreme Tribe of Ben-Hur v. Cauble, 255 U.S. 356, 1921)






- claims that don’t meet the jurisdictional requirement cannot be aggregated to meet the jurisdictional amount (Snyder)





- each plaintiff must meet the jurisdictional amount (Zahn)


- 28 U.S.C. § 1367 ( circuits split on whether supplemental jurisdiction covers class claim that meets the relatedness requirement of § 1367(a)






- Exxon ( § 1367 overrules Zahn ( only need one plaintiff to exceed jurisdictional amount.

- 2005 – new federal statute ( “minimal diversity” ( federal courts have jurisdiction over class action in which single D is a citizen of a different state than a single P & >75 Ps & amount in controversy exceeds $5,000,000 (28 U.S.C. § 1332(d))




v.
Personal Jurisdiction





- Shutts – need lower standard to establish over class action plaintiffs than over defendants (a la International Shoe) 







- reference the requirements of FRCP 23(b)(3)






- primary protection not territorial but adequate representation requirements





vi.
Venue = similar to PJ rules.  Only look at representatives, not absent class members


C.
Discovery



1.
Introduction




a.
Purposes





i.
Preservation of relevant information that might not be available at trial





ii.
To ascertain and isolate those issues that are actually in dispute





iii.
To find out what testimony and other evidence is available on each of the disputed factual issues





iv.
To legitimate notice pleading





v.
To promote public interests (establishing private attorneys general)





***Elimination of surprise = poker with an open hand




b.
History





- didn’t become a vital part of litigation process until FRCP in 1938





- discovery rules (26-37) have been most widely copied by states


c.
Scope = extremely broad



(
anything relevant to the subject matter that isn’t privileged, regardless of admissibility – so long as it is reasonably calculated to lead to the discovery of admissible evidence - FRCP 26(b)(1)




- theme = poker with an open hand




- Interesting things






- attorney work product exception






- insurance policy limits = deemed important for settlement ( discoverable but not admissible






- parties’ financial status generally not discoverable, but if punitive damages are sought, then yes






- person asserting “privilege” has burden of establishing its existence







- privilege b/c encouraging confidence in certain relationships = more important than allowing access for litigation



- testimonial privileges (i.e. privilege against self-incrimination, of one spouse not to testify against another, not to reveal the identity of confidential police informants)







- increasing attention to need to protect the privacy of third parties from discovery




d.
Mechanics




i.
Oral deposition – FRCP 30





- attorney questions, reporter records answers






- permits the attorney to observe the potential witness & pin down the witness wrt details






- expensive





ii.
Written Depositions – FRCP 31





- attorney sends questions, reporter records answers






- used infrequently


- don’t offer opportunity to shape the questions in light of the answers received, don’t help producing answers from shy or reluctant witnesses





iii.
Written Interrogatories – FRCP 33





- attorney sends questions, witness sends responses






- can only be sent to parties






- party has to respond with own knowledge + knowledge of others’ that can reasonably be obtained through investigation






- no court order is required, no officers need be appointed






- business records ( witness may provide the records instead of finding information in them






- inexpensive, open all knowledge of responding party, not just that which is known by individual deponents






- answers are not spontaneous





iv.
Requests for admission – FRCP 36





- may be served at any time w/out a court order






- inexpensive, direct (no explanations & qualifications, though responding parties will normally deny all that they can





v.
Discovery of Documents and Personal Property – FRCP 34

- whenever disclosure could lead to admissible evidence, party is entitled to inspect and/or copy any document or personal property under the custody or control of another party


- FRCP ( notice (specifying particular items) but no court order required; responding party must go to court to contest relevance, inappropriate time and place






- problem b/c when is something under a person’s control, parties may not be certain what exists to produce





vi.
Physical and Mental examinations – FRCP 35





- traditionally, only parties, but extended to persons under legal custody or control of a party (some states to party’s agent)






- permitted only when physical or mental condition is a major issue (b/c intrusive)






- need court order on basis of showing of good cause






- rules exist regarding exchange of examiners’ reports





vii.
Court can issue protective orders to control harassment or protection, also signature requirement – FRCP 37





- court can also limit to certain issues before others (i.e. jurisdiction), can control time, place, atmosphere of discovery situation





iix.
Sanctions to compel response





- court can strike all or a portion of a claim






- court can dismiss or enter default judgment







- sanctions only available if responding party willfully avoids proper discovery (tough to establish without a court order)






- court may have unreasonable party pay opposing party’s expenses






- failing to comply with requests for admission treated as admissions of facts contained therein (courts reluctant)







- false denials ( rules provide that party who sought the admission is entitled to be paid costs of proving (difficult to show)



2.
Rules



FRCP 26




FRCP 30




FRCP 32




FRCP 33




FRCP 34




FRCP 35




FRCP 36




FRCP 37




FRCP 45




S
FRCP 26, 30, 32, 33, 34, 35, 36, 37, 45 (reference)


3.
Exceptions to Rule of Openness



a.
Initial disclosures





i.
Cummings - limited to what the disclosing party may use to support its claims or defenses




ii.
DiMichel – D only has to disclose surveillance tapes of P that it intends to use at trial and only has to do so after P is deposed by D




iii.
Tran v. New Rochelle – new NY law demands disclosure of all surveillance tapes (overrules DiMichel)






( court can only decide result of timing requirement






Theme = rules read different ways (discovery in DiMichel & Tran, motion to dismiss in Case & Pruitt)







Goals:
1)
Efficient outcome









2)
Fair process









3)
Accurate outcome






( policies underlie procedural rules & rules can be argued on either side of policy issues



b.
Attorney Work Product (i.e. notes on interviews with witnesses)


i.
Hickman v. Taylor - generally not discoverable unless demanding party shows “substantial need” and an inability to obtain a substitute without “undue hardship”

D.
Summary Judgment



1.
Introduction



a.
Disposition of case before trial: 3 scenarios





i.
Default judgment





ii.
Motion to Dismiss on the pleadings under FRCP 12




iii.
Summary Judgment




b.
Summary judgment = the gate to trial.





( “shall be rendered if . . . there is no genuine issue as to any material fact and . . . the moving party is entitled to judgment as a matter of law.”





i.
Differences between summary judgment and 12(b)(6) motion to dismiss for failure to state a claim






1)
Timing – SJ follows discovery, 12(b)(6) follows the pleadings






2)
Different “hurdles” 







a)
To survive 12(b)(6), a party needs to have a legal claim upon which relief can be granted







b)
To survive 56, there needs to be material facts in dispute





3)
MTD – need to assume opposition’s facts are true, MSJ – need to show that a factual dispute exists





ii.
Tactical considerations






1)
Institutional factors







- P may need judgment soon (jury calendar long & judge calendar not, time may ameliorate P’s claim)







- complexity of case & ability of jurors to digest






2)
Psychological factors







- generally P wants a trial b/c juries are more sympathetic than judges







- whether lawyer is more effective with a jury or judge




c.
FRCP 56
(a)
P may move for summary judgment any time 20 days or more after commencement of the action







(b)
D may move for SJ at any time


(c)
Upon motion, summary judgment is rendered if the record shows that there is no genuine issue as to any material fact and that the moving party is entitled to a judgment as a matter of law.








(d)
Court can grant a partial summary judgment




d.
Genuine issue of material fact





i.
material fact will affect the outcome of the case




ii.
material fact raises a genuine issue if a reasonable jury could reach different conclusions about that fact


2.
Illustrative Cases




a
Both parties agree no facts are in dispute (only legal dispute) & both parties move (like Pruitt)



b
P (party with burden of proof) moves for SJ





- P has burden of proof ( must say (1) no facts in dispute, (2) enough evidence that he’d win at trial





i.
Lundeen – no genuine issue of material fact where contradictory evidence is not presented




ii.
Cross – can’t grant summary judgment if factual inferences have to be made




- above – P had one piece of evidence, D had nothing ( want to X witness






- Lundeen – no distrust of Burks & he was out of country






- Cross – big distrust of Cross






- distrust of first person witness of car accident if other driver is dead





- Other Hypos = weight of evidence (i.e. P has 20 witnesses, D has one) ( default = go to jury




c.
D (doesn’t have burden of proof) moves for SJ 




i.
D says P has nothing ( affirmative evidence negating P’s claim ( proving a negative

a)
Adickes – initial burden is on moving party (D) to prove no genuine issue of material fact, not on the non-moving party to show that there is ( when evidence in support of a motion does not establish the absence of a genuine issue of material fact, summary judgment must be denied even if no opposing evidence is presented

b)
Celotex – Moving party can meet its burden by using facts introduced by P to the record to show no factual dispute.  It doesn’t need to provide its own evidence.  This shifts the burden to P




ii.
D says I have everything ( can negate an essential element of P’s claim





( P must respond b/c burden shifts



3.
Other Cases




a.
Valley Nat’l Bank v. J.C. Penney Ins. Co. – facts don’t show equal support for opposing conclusions, instead indicate likelihood of accidental death ( accidental death may be reasonably inferred from circumstantial evidence ( case can go to trial



b.
Houchens v. American Home Assurance – no evidence at all ( can’t infer anything & all conclusions equally likely ( no trial



c.
Anderson v. Liberty Lobby – determination of existence of a genuine issue of material fact must be guided in light of the substantive evidentiary standards that apply to the claims at issue



d.
Matsushita v. Zenith – WTF?


E.
Other Dispositions Before Trial



FRCP 41
Dismissal






(a)
Voluntary Dismissal






(b)
Involuntary Dismissal


FRCP 55
Default


F.
Adjudication



1.
By Jury: Constitutional Right To A Jury




a.
FRCP 38 – preserves the right to jury trial as declared by 7th amendment in 1791





i.
Applies to federal trials (not state)




ii.
PRESERVES






( historical test of whether there would be a right to a jury in 1791







( Courts in 1791 granted right to jury trial in cases at law, but not in cases at equity








INTRO to Law & Equity









- court system = a family (child asks father, then mother)









- court of law, then equity if no adequate remedy









- reflect dual impulses










1)
towards rule of law










2)
towards equity/fairness










( go hand in hand, both necessary, rules & conscience, reason & emotion, law & fact









- over time, certain cases go to one or the other







( distinction primarily based on the nature of the relief sought







Relief at law = compensatory damages, ejectment








Relief at Equity = remedies that law doesn’t provide = injunction, restitution, rescission, reformation of contracts







( if both types of remedies:








- early on: clean-up doctrine = once equity court obtained jurisdiction, it could decide incidental legal issues








- now: Beacon – if both equitable and legal claims, legal claims must be tried by jury first



b.
FRCP 39 – trial of all issues so demanded shall be by jury unless both parties consent otherwise.  Court may, however, order trial by jury on any and all issues if the right existed but was not asserted per FRCP 38. 



c.
Division of Authority Between Judge and Jury




i.
Lavender v. Kurn – jury decides for P, S. Ct. says case shouldn’t have gone to jury






- courts doesn’t like saying “jury got it wrong,” but prefer to say that judge was wrong in not sending case to jury





ii.
Jury decides questions of fact, judge decides questions of law


2.
By Trial




a.
Rules




i.
FRCP 47
Jury Selection








(a)
Court may permit parties to examine jurors or do it itself.  If the latter, the court must let the parties ask questions or ask the parties’ questions as it deems proper.









(b)
Court will allow number of preemptory challenges provided by 28 U.S.C. § 1870 = 3 









(c)
Court may excuse any number of jurors for good cause




ii.
FRCP 48
Number of Jurors = between 6 and 12; verdict must be unanimous unless parties otherwise stipulate




iii.
FRCP 49
Special Verdicts and Interrogatories 






- under discretion of the court






- 3 forms:
1)
General Verdict










2)
General Verdict with Interrogatories (interrogatory answers control)










3)
Special Verdict (just issues)





iv.
FRCP 51
Jury Instructions






- judge must instruct jury as to what the law is so the jury may apply it to the facts







- counsel for both parties submit conflicting suggestions that judge resolves





v.
FRCP 52
Findings by the Court

(a)
Court shall state conclusions of law on the facts.  Findings of fact . . . shall not be set aside unless clearly erroneous. 








. . .








(c)
Court can enter judgment on partial findings (only particular issues)




b.
Order of a Trial





i.
Jury Cases





ii.
Nonjury cases




c.
Burden of Proof


i.
Burden of Production = usually on plaintiff ( responsible for “producing” a certain threshold amount of evidence to raise a claim = minimum amount needed to satisfy standard of proof = enough evidence for reasonable jury to decide in favor






- meeting doesn’t ensure victory (need to persuade), but failing to meet it ensures defeat






- must be met to go beyond summary judgment





ii.
Burden of persuasion = what you need to win (convince fact finder of case)




iii.
Standards for ii.






a)
preponderance of the evidence = >50%






b)
clear and convincing evidence = between






c)
beyond a reasonable doubt = ~90%





iv.
Shifting Burdens






- usually 2 burdens on one person






- sometimes it shifts (EX = Title VII ( P must make prima facie case (production), & D must disprove (persuasion))


G.
End of Case



1.
Judgment




a.
Directed Verdict




i.
FRCP 50
Judgment as a Matter of Law (directed verdict)









(a)
Judgment as a Matter of Law


(1)
If a party has been fully heard by jury and there is no legally significant evidentiary basis for a reasonable jury to find for that party, the court may grant a motion for judgment as a matter of law against that party.










(2)
Motions may be made at any time before submission of the case to the jury








(b)
Renewing Motion After Trial; Alternative motion for new trial (judgment notwithstanding the verdict = JNOV)

- movant may renew request within 10 days after judgment or may request a new trial/join motion for new trial under FRCP 59.  Court may










(1)
Verdict Returned:
(A)
Allow judgment to stand
















(B)
Order a New Trial
















(C)
Enter judgment as a matter of law










(2)
No Verdict Returned:
(A)
Order a New Trial

















(B)
Enter judgment as a matter of law






FRCP 54
Judgments




ii.
Compared to Summary Judgment






- SJ after discovery, DV after trial






- standard is essentially the same for both






- SJ – judgment not entered yet; DV = judgment




iii.
JNOV






- counterintuitive b/c it seems judge is saying no reasonable jury could have reached a conclusion a jury just reached






- instead, court saying it erred by sending the case to the jury





iv.
Galloway – directed verdict = proper where juries would have to make inferences & bridge large gaps in testimony




v.
Unitherm – a party must make a 50(b) renewed motion to be eligible to obtain a new trial



b.
New Trial




i.
FRCP 59
New Trials, Amendments of Judgments









(a)
New trial may be granted to all or any parties on all or any issues whether or not there has been a trial by jury.  In both cases, new trial may be granted only for reasons established at common law.  If no trial by jury, judge may open his judgment & amend it.








(b)
Motion must be made within 10 days after a judgment









. . .









(d)
Court may order a new trial without a motion









(e)
Motion to amend a judgment must be made within 10 days after a judgment





ii.
Introduction






1)
Errors committed may be categorized as:









a)
those that would result in reversal if case were appealed







b)
those that may have had an impact on verdict, but wouldn’t justify reversal







c)
those that did not significantly impact the outcome






2)
Courts should only use discretion to grant new trials for errors categorized in b).






3)
Power to grant = greater than it seems







a)
Parties may rely on it b/c too expensive to appeal







b)
In many jurisdictions, the grant of an appeal is not a final judgment and cannot be appealed








( cost of a new trial will have to be absorbed before an appeal is even possible







c)
Very question of what constitutes a reversible error is affected by the trial judge’s ruling on the motion for a new trial

poop


iii.
Yeats - ???



c.
Relief from Judgment




FRCP 60
(a)
Clerical Mistakes may be corrected at any time before appeal, or after on appeal docket, then with leave








(b)
Upon motion, court may relieve a party from a final judgment for . . .


(1)
Mistake, inadvertence, surprise, or excusable neglect


(2)
Newly discovered evidence which by due diligence could not have been discovered in time to move for new trial under FRCP 59


(3)
Fraud, misrepresentation, or other misconduct of a party


(4)
Judgment is void


(5)
Judgment is satisfied, released, or discharged or prior judgment upon which it is based is overruled, or no longer equitable


(6)
Any other reason








- motion must be made within 1 year for (1), (2), (3)








- motion does not affect the finality of judgment



2.
Appeal




a.
Liberty Mutual – there must be a final judgment for appellate court to have jurisdiction



b.
Rules = exceptions




i.
28 U.S.C. § 1291
Courts of appeals have appellate jurisdiction over all final decisions of district courts





ii.
28 U.S.C. § 1291
Interlocutory decisions











(a)
Courts of appeals have jurisdiction over












(1)
Interlocutory orders relating to injunctions












(2)
Interlocutory orders relating to receivers (WTF?)












(3)
Interlocutory decrees determining rights and liabilities of parties to admiralty cases


(b)
When district judge thinks order involves a controlling question of law as to which there is substantial ground for difference of opinion and that an immediate appeal may materially advance the ultimate termination of the litigation, he shall so state in writing the order. ( certification for appeal.  Application for appeal must come within 10 days of the order











(c)
Federal circuit = different = for patent law





iii.
Collateral judgment rule (Cohen) – make up an exception


- Cohen – ruling requiring a bond to start a suit is immediately appealable b/c if wait until the case is tried, the purpose of the appeal will be gone


- Will – establishes 3 prongs to collateral order



(1)
Conclusivity



(2)
Question = separate from the merits



(3)
Effectively unreviewable at the conclusion of the case



c.
Smells like SMJ





- appellate court’s decision will be reversed for lack of jurisdiction even if issue not raised





- parties may not waive the requirements




d.
Limits on scope of review





i.
Alleged errors must appear in the trial-court record





ii.
Aggrieved party must have promptly objected to the trial court regarding rules or events that could have been corrected





iii.
Alleged error must not constitute “harmless error” ( must have affected substantial rights





iv.
Brief must indicate the error & point to the relevant portion of the trial record





- don’t care about jurisdiction as much b/c intra-system, not inter-system; mechanical, not federal





- law/fact decision still in play



3.
Preclusion





- claim preclusion = res judicata ( forecloses litigation on matters that haven’t been litigated b/c they should have been





- issue preclusion = collateral estoppel ( forecloses relitigation of matters that have once been litigated and decided




- 4 common sense principles






1)
Party ordinarily only gets one chance to litigate a “claim”






2)
party ordinarily only gets one chance to litigate a factual or legal “issue”






3)
Party is entitled to at least one “full and fair” chance to litigate before being precluded






4)
Preclusion may be waived unless it is claimed at an early stage of the litigation



a.
Claim Preclusion




i.
3 elements must be met






1)
Only valid, final judgments on the merits have preclusive effect






2)
Parties in subsequent action must be identical to those in the first





3)
Claim in second suit must involve matters properly considered included in the first action






- insistence that claim should have been brought implies need of capacity to do so








- need to have been able join claims by joinder rule








- court needs to have had jurisdiction over claims







- different judicial system ( rules are different, but generally give same preclusive effect as if in same forum





ii.
Rush – claim should have been brought.  P could not split her cause of action (defined by legal wrong) between two suits




iii.
Mathews – P can’t bring same claim (defined by transaction or occurrence) under different legal theories in 2 actions

( claims arising out of the same transaction or occurrence need to be brought together in the same action (like compulsory counterclaim for plaintiffs)





iv.
Moitie – NO exception to claim preclusion when the earlier action was overruled.  Res judicata must be applied strictly.






( see facts ( Ps left case before appeal overturned it.




b.
Defense preclusion





( If D could have raised a defense in the original action, he is barred from utilizing it in the second.






( Compulsory counterclaims are precluded from future litigation if they are not brought in the original case.




i.
Mitchell – failure to raise a compulsory counterclaim precludes a later action




ii.
Linderman – failure to raise a permissive counterclaim does not preclude a later action





- BUT preclusion applies when prosecution of a permissive counterclaim would nullify rights established in the prior action

*ALSO, some state courts don’t recognize any counterclaims as compulsory, but give preclusive effect to transactionally related ones




c.
Issue preclusion




RULE:






(A)
an issue of fact or law that is
(1)
actually litigated, 














(2)
in a case that reached judgment














(3) where it was  necessarily determined for (integral to) that judgment







is precluded from relitigation
(4)
between the same parties





(B)
Quality of Judgment – judgment in first action must be valid, final, and on the merits (unless the issue is procedural)




i.
Actually litigated






- Cromwell – defining actually litigated (P not bona fide purchaser of some coupons; issue of other coupons not litigated)






- argument for requirement:







- if insufficient incentive to litigate, then there should be no issue preclusion







- if forum was inconvenient one in which to produce evidence or litigate at all ( no issue preclusion







- issue preclusion discourages compromise and narrowing of issues; intensifies litigation (from Restatement)  = not true




ii.
Necessarily decided = integral to the judgment






- Russell v. Place – patent infringement case – issue needs to be actually & clearly decided to be precluded later

- Rios v. Davis – issue needs to be necessary to the judgment to be preclusive.  A finding of fact that is not integral to a final (appealable) judgment is not preclusive




*legal findings are also given preclusive effect, unless,






1)
the 2 actions involve claims that are substantially unrelated






2)
a new determination is warranted in order to take account an intervening change in legal context or to avoid inequity

*generally, a judgment does not grant issue preclusion between co-parties unless they are adversaries, and they are considered adversaries only if there is a claim for relief by one against the other.  The fact that their interests clash and that they are on opposite sides of every issues does not make them adversaries for this purpose in the absence of such a claim




iii.
Mutuality (same parties requirement)






1)
Traditional rule: people can benefit from preclusive effects of a prior judgment only if they also were bound by it





2)
Bernhard – mutuality not required if
(1)
identical issue
















(2)
final judgment on merits was issued, and

















(3)
party against whom preclusion is asserted was privy or party in 1st action

**many courts distinguish between defensive estoppel (D against P, Bernhard) and offensive estoppel (P against D) and only allow defensive estoppel 






3)
Blonder-Tongue – SCOTUS removes mutuality requirement in federal courts





4)
Parklane – SCOTUS held that in at least some federal cases, offensive nonmutual preclusion is permissible







( grant trial courts broad discretion



d.
Preclusion in complex litigation




i.
Cooper – dismissed class action doesn’t preclude individual claims (just other class claim & pattern & practice issue)




ii.
Martin v. Wilks – if a party wants to have a binding effect on another, the former must join the latter






( process for overturning a judgment (collateral attack by new party




e.
Preclusion when no Judgment (settlement)





i.
Simple case – P v. D ( settlement = contract, voluntary dismissal (FRCP 41), preclusion by counterclaim for breach of K





ii.
Arbitration






- P argues arbitration not equal to court






- D argues P agreed to arbitrate





iii.
Class action






a)
Not parties ( doesn’t matter b/c class action







- opt out? ( less likely to settle if more people opt out







- no offensive non-mutual issue preclusion ( insentive not to opt out






b)
Class can bar other classes







- no adequate representation, BUT 1st ct. had to certify







( same issue litigated already, but not by parties ( tough question 






c)
Settlement in class action = judgment = certified by judge




iv.
Can settle claims that can’t be litigated (i.e. federal law claim with exclusive federal jurisdiction in state law action)
IV.
Reviewing and Assessing Civil Adjudication


A.
On the Neutrality of Procedural Rules and Systems – Marc Galanter, “Why the ‘Haves’ Come Out Ahead” (1979)


1.
Thesis
repeat player parties in the litigation process have advantages derived from a seemingly neutral system, by playing the rules.  The most dramatic and effective method of reforming the imbalance comes from the attorney’s role in the system, by propagating change and restructuring the profession to provide better legal services to occasional litigants.
R 245-258 Galanter


2.
Terminology – the players:


a.
RPs = repeat players, engaged in many similar litigations over time; usually larger organizations and corporations, insurance companies, etc.; stakes in the game are usually small

b.
OSs = one-shotters, claimants with occasional recourse to the courts; smaller units; stakes represented are high relative to total worth


c.
Two ends of spectrum rather than dichotomous pair.  For simplicity, assume otherwise



3.
RPs’ advantages


a.
Advance intelligence – can build a record and structure the next transaction


b.
Develop expertise and have ready access to specialists


c.
Develop relationships with institutional incumbents (judges, etc.)


d.
Can bargain better because of established reputation


e.
RPs can play the odds – maximizing gains in the long run by making small sacrifices here and there (tobacco companies)


f.
RPs play for rules as well as gains: help to develop new rules, since statutes come from legislators lobbied by big interests


g.
RPs play for rules within the litigation (the ACLU searching for the “right” case to help establish a new legal rule) – and can concentrate on rules that will make a tangible difference


h.
Larger resources available to invest in the process


( Essentially RPs are able, through these devices and advantages, to work a facially and formally neutral judicial system to their own advantage.



4.
Types of litigation


a.
Most often, P/RP vs. D/OS (with the notable exceptions of personal injury cases, and divorce cases).  Almost always favor the RP.


b.
Even OS v. RP tend to favor RP, simply because RP watches the law applied – sacrifice now = gain later


c.
RP v. RP – usually avoided by bilateral contracts



5.
Other aspects of the system (besides the parties)


a.
Introducing lawyers into the playing field may seem initially to even things out a bit, but for many reasons lawyers are attracted to RPs, further enhancing their advantageous positions.


b.
Institutional facilities are reactive rather than active; so often don’t take a crucial role in ameliorating the imbalance.  Moreover, case overload in courts pressures claimants to settle rather than to litigate.


c.
The rules in play – typically thought of to be traditional, but even so, RPs get to know how to use them, and even change them.



6.
Strategies for reform – improving the strategic position of OSs




a.
Aggregation into groups, which may become RPs, in terms of unions or interest-group sponsors (like the ACLU)





i.
Can enhance to weight of suits by aggregating claims





ii.
Greater ability to change rules, but also to see rule changes implemented





iii.
“Public-interest” law: class action suits, community organization, test-case strategies


b.
The role of lawyers – since changing the rules and reliance on the insulated court system will likely not change much between the parties who litigate, the legal profession can (and should):


i.
Lawyers can help change rules relating to organization, increasing the supply and availability of legal services, and increasing the costs to opponents (in terms of awards of legal fees and costs, and provisional remedies)


ii.
Dependent upon the organization and culture of the legal profession.  Focus should not be as courtroom advocates, but rather as client advocates and ensuring an equal system for all comers.  Ironically though, legal professions aligning themselves with the “haves” are more likely to be able to become agents of change, because there’s more license for identification with clients and their causes, and a less strict definition of “what lawyers do.”

B.
On the Judging Process – Jerome N. Frank, “The Judging Process and The Judge’s Personality”




( judges make conclusions first, then support them with structured statements of facts & principles & focused reasoning





- conclusions influenced by rules and principles of law but also idiosyncratic biases





= legal realism

C.
Reviewing and Assessing the Adjudicatory System – Owen M. Fiss, “Against Settlement” (R217-228)


1.
Adjudication = public vs. private dispute resolution




- not just dispute resolution




- public system




- settlement deprives public of judgment (of law)





( shouldn’t clamor to get to trial, but shouldn’t celebrate settlement





- alternative = settlement, then judgment ( bargain for judgment’s publication




- key question = should private parties control the public store of law?





- “Peace is not necessarily Justice”


D.
Exploring Alternatives to Litigation – Kruse, “Learning from Practice: What ADR Needs from a Theory of Justice” (CB 1206-1218)



- no idea about this

E.
Discovery in the German System – Langbein, “The German Advantage in Civil Procedure” 



Class Notes:





- depends less on quality of lawyers




- judge = fact finder AND law decider





- great dependence on judges ( efforts to ensure quality ( judges have separate training for a separate profession





- no juries





- “more like a business meeting than courtroom theatrics”




- efficiency/accuracy vs. other value (i.e. control, autonomy, participation, jury)




- public vs. private system




- in American adversarial system, plausible to assume everybody has the facts & the only influence on the case = presentation





( everything turns on lawyer (OR judge) ( who do you trust more?




- summary judgment in Germany loses distinction of question of law vs. question of fact


1.
Thesis:
two fundamental differences between German and Anglo-American civil procedure that render the former advantageous:


a.
Court, rather than parties’ lawyers, takes the main responsibility for gathering and sifting evidence (although the lawyers keep a watchful eye on the proceedings)


b.
No distinction between pretrial and trial, between discovering evidence and presenting it.



2.
Other Differences


a.
Initiation: like in American system, lawsuit is commenced with a complaint.  However, German document proposes means of proof for factual contentions: documents are scheduled and/or appended, witnesses are identified.  The answer is similar.  But no factual research has been done.


b.
Judicial preparation: judge examines pleadings, schedules a hearing when he has an idea of the case – judge may summon witnesses as well.


c.
Hearing: circumstances dictate the course – sometimes can be resolved; otherwise the judge sets a sequence for examination of witnesses.


d.
Examining and recording: judge examines witnesses, and then either party may pose additional questions.  Testimony is seldom verbatim; judge will pause to dictate summaries – these summaries form the building blocks from which the court will fashion findings of fact for judgment.  In civil litigation judges sit without juries, and the rules of evidence (if there are any at all) and incredibly liberal.


e.
Expertise: judge may resolve technical matters by consulting with the parties and selecting an expert.


f.
Further contributions of counsel: after witness testimony, counsel get to comment orally or in writing, to advance theories or suggest proofs.  Many hearings are therefore necessary.



3.
Advantages


a.
Economy of time and truthfulness: witnesses are usually interviewed once, as opposed to direct, cross, and re-direct, during which the witness may guess what the party is going after and either hide it or mold his story accordingly.


b.
German lawyers suggest witnesses and have no out-of-court contact with them.


c.
Relaxed sequence rules; concepts of P’s case and D’s case are unknown


d.
In American system we have to discover entire case before it goes to trial – and once it does, no more discovery.


e.
Episodic nature of German system lessens theatrics and tension, and encourages settlement.


f.
Perverse incentives: the more likely an expert witness will be measured and impartial, the less likely he is to be used in American system.


g.
German system is expert prone: court-selected and court-instructed, and prepares a written opinion in advance, to which parties may address questions


h.
Litigants may produce their own experts but their testimony is sensibly discounted



4.
Adversary nature


a.
Apart from fact-gathering, German system is still adversarial in terms of identification of legal issues and analysis … question is not whether to have lawyers but how to use them.


b.
But defect is inequality of counsel


c.
Disadvantage to nonadversarial fact-gathering is the tendency for prejudgment, and the danger that the German judge will not do the job “well” by not digging deeply enough.


d.
German answer is straightforward – judges make a career out of being judges; are trained to be – not like American judges, who are ex-lawyers


e.
Further, German judges are specialized in certain areas or inquiry

V.
Rules

A.
FRCP

Commencement  (2-3)

2:

One form of action: civil action  (no more law & equity)

3:

Action commenced when complaint filed

Service  (4-6)

4:

Service of process

4(c):

Service can be made by anyone over 18, not a party.  P can request US marshal.

4(d)(1):
Waiver of service does not mean D waived venue or jurisdiction objections 

4(d)(2):
Send waiver 1st class mail.  D may waive personal service: avoid costs. 

4(d)(3): 
If D waives, gets extra time to answer

4(e)(1):
Can serve D in manner prescribed by state OR 

4(e)(2):
Serve agent OR deliver copy to adult at D’s dwelling OR serve personally

4(f):

Flexible framework for service overseas “any internationally agreed means”

4(h):

Service of corporations, associations, etc. – serve officer, managing agent, or general agent

4(i):

Service on US

4(j):

Service on foreign, state, or local govts.

4(k)(1):
Fed. ct. personal jurisdiction if 

a) personal jurisdiction in forum state 

b) joined under Rule 14 or Rule 19 and served w/in 100 mi of ct. 

c) interpleader jurisdiction §1335

4(k)(2):
Federal long arm: for federal question claims where D not subject to jurisdiction of any state, only Constitution (due process) and federal law limit personal jurisdiction

4(n)(2):
Quasi-in-rem: If can’t obtain service, can seize property, assert jurisdiction over it

Pleadings & motions  (7-16)

7(a):
Allowed pleadings: complaint, answer, reply to counterclaim, 3d party complaints/answers only

7(b):
Form of motions

8:

Rules for pleading

8(a)(1):
Short, plain statement of complaint grounds for (subject-matter) jurisdiction 

8(a)(2):
Short, plain statement of claim showing P entitled to relief

8(a)(3):
Demand for judgment for relief

8(b):

D must state defenses (short & plain); denials must meet substance of allegation; “not enough info” = OK denial

8(c):

D must state affirmative defenses (e.g., c. neg., duress, fraud) – 19 listed

8(d):

If response to allegation mandatory, all default admitted unless denied; if response optional, all default denied

8(e)(2):
Pleading can plead in the alternative, doesn’t have to be consistent

8(f):

Pleading rules construed to do substantial justice

9(g):
Special damages must be specifically stated

10(b):
Try to keep single set of circumstances in 1 pleading paragraph

11(b):
Suit not for improper purpose, claims not frivolous, facts supported by evidence (or will be after discovery)

11(c):
Sanctions for misbehavior

12:

Defenses

12(a):
When to respond to complaint (usually 20 days)

12(b)(1):
Dismissal for lack of subject-matter jurisdiction

12(b)(2):
Dismissal for lack of personal jurisdiction

12(b)(3):
Dismissal for lack of proper venue

12(b)(4):
Dismissal for insufficiency of process (notice / opportunity)

12(b)(5):
Dismissal for insufficiency of service

12(b)(6):
Dismissal for failure to state a claim upon which relief can be granted

12(b)(7):
Dismissal for failure to join necessary party

12(b):
If 12(b)(6) + evidence outside P pleading, motion = Rule 56 (summary judgment)

12(c):
Can ask for judgment on pleadings, then, if + evidence outside pleading, motion = Rule 56

12(e):
Motion for more definite/specific statement of pleading if not enough info to answer

12(f):
Motion to strike parts of answer if insufficient defense, or complaint if immaterial, impertinent

12(g):
Must make all 12 motions at one time except 12(b)6-7 – either answer or motion, but not both (?)

12(h)(1):
12(b)2-5 waived if not made in motion or responsive pleading (pre-trial)

12(h)(2):
12(b)6-7 can be asserted throughout trial

12(h)(3):
12(b)1 can be asserted whenever, even after trial

13(a):
Compulsory counterclaim (any counterclaim on same transaction or occurrence)

13(b):
Permissive counterclaim (any other counterclaim)

13(g):
Cross-claim against co-party


14(a):
D bringing in 3rd party

14(b):
P bringing in 3rd party

15(a):
Can amend pleading once before response (or 20 dys.), then w/ ct. permission; response to amend = 10 dys.

15(b):
If issue tried (by implied consent), pleadings amended to include issue

15(c):
Amendments relate back (as if made in orig. pleading) to date of orig. pleading if:

15(c)(1):
Permitted by law providing s/l

15(c)(2):
New claim or defense arose out of same conduct in orig. pleading

15(c)(3):
Diff. party, party had actual notice of suit w/in 120 dys. of orig. (Rule 4m) & should have known would be party if not for pleader mistake

15(d):
Supplemental pleading

Parties  (17-25)

19(a):
Must join any relevant party not destroying subject-matter jurisdiction if can’t otherwise get complete relief or person has valid related claim

19(b):
If necessary party (19(a)) can’t be joined, case can be dismissed

20:

Permissive joinder of parties  (can join whomever)

23:

Class actions

23(a)(1):
Class is OK if: numerocity – class so large that joinder of all members impracticable

23(a)(2):
AND: commonality – ?s of law or fact common to class

23(a)(3):
AND: typicality – claims are typical of class

23(a)(4):
AND: adequacy of representation – reps fairly protect interests of class

23(b)(1):
Class action is OK if: separate actions gives inconsistent result or, practically, greatly affect nonparty interests

23(b)(2):
OR: party opposing acted on grounds applicable to class, making injunctive relief class-wide

23(b)(3):
OR: common ?s of law or fact predominate over ?s affecting individuals, class action is best way to adjudicate

23(c)(2):
Best notice practicable to class members, including indiv. notice when reasonable; individuals can opt out of class

23(c)(3):
Judgment in class action includes all members of class

23(e):
Class action can’t be compromised w/o ct. approval

23.1:
Shareholder derivative suits: P must represent shareholders, P must verify complaint

24:

Intervention (other people can join themselves in)

Depositions & discovery  (26-37)

26(a):
Must give: people w/ info, documents, computation of damages, trial evidence/witnesses

26(b)(1):
Discovery OK for any relevant matter, even if not directly admissible at trial

26(b)(2):
Discovery limited by ct. if undue burden (burden > benefit), party had ample opp.


26(b)(3):
No discovery for work product of lawyer, preparing for trial unless susbstantial need in preparing case

26(c):
Protective order

35(b):
If adversary forces physical exam, and you ask for results, you must give up results of own exams

37:

Sanctions for not cooperating properly w/ discovery

Trials (38-53)

49(a):
Special verdict

49(b):
General verdict w/ interrogatories

Judgment and remedies (54-71)

54(c):
If default judgment, damages must follow request; otherwise, damages don’t have to match pleading

55:

Default judgment

56:

Summary judgment

59:

New trials; amendment of judgments

60(b):
Relief from judgment by lawyer mistake, new evidence, fraud, etc.

65(b):
Authorizes issuance of temporary restraining orders w/out notice or hearing

Other (71A-86)

84:

Appendix of Forms of FRCP are good enough for pleading


B.
Constitution

Article I:
Congress has power to set up courts inferior to the Supreme Court

and to make all laws necessary and proper for setting up those courts

Art III, §1:
Judicial power vested in Supreme Court + Congress-created courts

Art III, §2:
Judicial power extends to all cases arising under Constitution, fed. statutes, treaties

To cases affecting ambassadors etc.  (Supreme Ct. only)

To admiralty & maritime cases

To cases where the US is a party

To cases between two or more states  (Supreme Ct. only)

To cases between citizens of different states

And to cases between US citizens and foreign citizens

Art IV, §1:
Full faith and credit given in each state to trials in every other state

Art IV, §2:
Citizens of each state entitled to privileges and immunities of citizens in all states

Art VI:
Constitution and fed. statutes are supreme law of land

Amend I:
Free religion, speech, press, assembly



Amend IV:
Search and seizure


Amend V:
No double jeopardy

No deprivation of life, liberty, or property w/o due process

Amend VII:
Right of trial by jury in civil suits > $20

No fact tried by jury will be re-examined other than by common law

Amend X:
All other rights left to states

Amend XIV:
All US citizens are citizens of state where they reside

No state law abridging privileges and immunities of citizens

No state deprivation of life, liberty, property w/o due process

No state denial of equal protection of the laws


C.
§ 28 US Code

§1331:
Fed question jurisdiction

§1332:
Diversity jurisdiction, amount in controversy

§1332(c):
Citizenship of corporations, estate representatives, guardians

§1333:
Exclusive fed ct. jurisdiction over admiralty

§1334:
Exclusive fed ct. jurisdiction over bankruptcy

§1337:
Fed question jurisdiction for antitrust, interstate commerce

§1338(a):
Exclusive fed ct. jurisdiction over patent/copyright

§1343:
Fed question jurisdiction for civil rights cases

§1367(a):
Supplemental jurisdiction over claims w/ same case or controversy

§1367(b):
No supp jurisdiction for diversity cases w/ P pulling non-diverse party in under Rule 14, 19, 20, 24

§1367(c):
Ct. can decline supplemental jurisdiction

§1391(a):
Venue in diversity cases

§1391(b):
Venue in non-diversity cases

§1391(c):
Residence of corporations for venue

§1391(d):
For venue, aliens can be sued anywhere

§1404:
Transfer of venue where suit might have been brought

§1406:
Venue: you can dismiss based on improper venue or transfer, if serves justice

§1441(a):
Removal: only by D, if it could have been brought in fed. ct.

§1441(b):
Removal of all fed-question cases, removal of diversity cases only if no D is citizen of forum

§1441(c):
Can remove §1331 claims, append all otherwise non-removable claims; fed ct. can remand state claims

§1441(e):
Fed ct. can hear removed case even if state ct. did not have jurisdiction

§1445:
Can’t remove FELA railroad cases, worker’s comp cases, Violence v. Women cases

§1652
Fed. Rules of Decision Act: law is state law

§2072
Rules Enabling Act: Sup. Ct. makes procedure rules if no abridge, enlarge, modify state right

�


14 – Impleader


19 = Necessary or Indispensible


20 = Permissive Party Joinder


24 = Intervention
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