I. Intentional Torts:  Physical and Emotional Harm-
I. Battery- Actual physical contact that is harmful or offensive, resulting from an intention to cause that contact or to put another in apprehension that a harmful or offensive contact is imminent.

a. Physical Contact, either direct or through another object or force, (weapon, electricity).  Force itself need not be caused by D, but contact must be D’s intention.  Pulling chair out from under someone sitting down. 
i. Garratt v. Dailey 5 year old boy for removeschair from behind her; fractured hip.  Volition to move the chair.  Knowledge she would sit makes the act of moving the chair wrongful; wrongful act makes liability.
b. Harmful or Offensive Contact- Need not cause physical harm.  

i. Jury question whether offensive (unwanted kiss)

ii. Any contact that intentionally interferes with a reasonable sense of personal dignity is offensive.

iii. Fisher v. Carrousel- takes plate and says Negroes not served in the club.  The contact, taking the plate, was not offensive; the motive was.  Probably more like Intentional Infliction Emotional Distress.

iv. Vosburg v. Putney. Wis 1891: Putney kicks Vosburg just below knee at school, leg becomes infected and useless. If the intended act was unlawful, the intention to commit it must necessarily be unlawful.  Wrongdoer is liable for all injuries resulting directly from the wrongful act, whether they could or could not have been foreseen by him.  Must be liable for a little first, then liable for whatever happens. (Think-shin rule- bodily integrity, not property).  Hadley v. Baxendale, only liable for damages foreseeable by the breacher.  More sympathetic, more like contract.
v. 2nd Restatement 13: Battery: Harmful Contact if:

1. Acts intending to cause a harmful or offensive contact with the person or a third person or an imminent apprehension of such contact, and

2. A harmful contact with the person of the other directly or indirectly results.
3. Intention means the actor desire to cause consequences of his act, or believes the consequences are substantially certain to result. RS 8. Treats Vosburg as intending an offensive contact.

c. Intent- intent to make prohibited contact, not necessarily to harm. More states now follow the restatement instead of Vosburg: Dual intent rule- must intend the act and intend the harm or offense, intention can be shown by purpose or knowledge.
i. No need malicious intent or understanding that action is wrong. Vosburg- intention to touch sufficient, though no intended harm or offense.

ii. Either desire to bring such contact or act with substantial certainty that the touching would occur. 
1. White v. U Idaho, Idaho 1990: rejected 2nd restatement.  Piano teacher plays on her back.  Need not intend either harm or offend.  

2. Wagner v. Utah (Utah 2005): Mentally impaired man committed battery. Need not appreciate that contact will cause harm so long as contact is intended, & harms.

iii. Knowledge of risk of harmful or offensive contact insufficient if no intent to cause it.  Risk alone may be negligence
iv. Transferred intent.  Talmage v. Smith Mich 1894: Throws stick at trespasser, hits other trespasser in eye. Claimed didn’t see or intend to hurt him.  Intention to hit somebody and create an unwarranted injury upon them created the right to recover. Different victim no excuse.
1. Battery by smoke Shaw v. Brown & Williamson Tobacco (D. Md 1997): second hand smoke: knowledge too generalized to satisfy the intent requirement.  Truck driver shares cab with heavy smoker, gets cancer.  Secondhand smoke battery rejected for failure of intent.  Williamson did not have substantial certainty that smoke would touch any particular non-smoker. General intent.
II. Intentional infliction of Emotional Distress

a. Began with innkeepers and carriers with contractual duties of behavior.  Extreme outrageousness and severity of P’s distress became the elements of the tort.

a. Extreme and Outrageous Conduct: Wilkinson v. Downton (QB 1897).

a. Practical joke: Tells woman her husband in crash, goes get him in a cab.  She vomits and weeks of suffering.  
b. Rule: Difficult to imagine such a statement made suddenly and with apparent seriousness would fail to produce grave effects under the circumstances in a normal person, therefore an intention to produce the effect must be inputed, even if the harm is not foreseeable.
b. 2nd Restatment 46:  One who by extreme and outrageous conduct intentionally or recklessly causes severe emotional distress to another is subject to liability for such emotional distress, and for bodily harm if bodily harm results to the other.

c. Where such conduct is directed at third person, liable if intentional or recklessly causes SED to member of third persons immediate family present at time even if no bodily harm results from SED; or

d. To any other person present at the time if distress results in bodily harm.

e. Extreme and outrageous conduct: Even tortious or criminal intent not enough if conduct not extreme and outrageous, enough to go beyond all bounds of decency and be regarded as atrocious and utterly intolerable in civilized society.  Not mere insults, indignities, threats, annoyances, petty oppressions, or other trivialities.  

f. Extremeness and outrageousness may arise from actor’s knowledge that the other is peculiarly susceptible.

g. Restatement focuses on D’s conduct, not parasite claim.

b. Strong arm tactics.  State Rubbish v. Siliznoff (Cal. 1952). Cause of action is established when it is shown that one intentionally subjects another to mental suffering incident to serious threats to physical well-being, whether or not threats constitute technical assault.  Does not matter that threat of physical harm was not immediate, but only future.

c. Bill collection. George v. Jordan Marsh Mass 1971: Called late, sent letters threatening legal action, said her credit revoked and liable for late charges.  Had heart attack.  Attorney protested.  Continued until second heart attack.    Upheld sufficiency of claim.

d. Outrageous professional conduct, Rockhill v. Pollard OR 1971: Auto accident, severe injuries.  Dr. gave cursory examination and made wait outside in freezing rain until picked up.  Later operated on for a depressed skull fracture.  Special duty of physician to patient makes actions outrageous to the extreme.
e. Dead Bodies, Trentadue v. US (10th 2005).  Prison failed to return inmate body to kin in proper manner.  Nondisclosure of unusual death, blocking autopsy, failed to inform family of battered condition of the body: outrageous conduct  that “needlessly and recklessly” intensified ED.

f. SCOTUS uses constitution to limit IIED to protect free speech. Hustler v. Falwell (1988).  Ad said Falwell’s first time was with his mom in an outhouse, said parody in small print.  1st Amend.
g. Myspace Case- Terms of service makes it unauthorized to create false account.  Had authorization to access the computer, just not in the way that myspace wanted her to.  Didn’t steal data.  Not within purpose of the statute.  But she was intending to cause emotional distress.
a. Sad How do we define outrageousness? RS 46d- average person would exclaim outrageous. Societal norm decided by the jury.  Matter of fact, what the average person thinks is sufficiently outrageous. But the criminal prosecution is taking place in a different community, where they have different standards.

h. Collateral claims.  False imprisonment (Chellen), racial insults (Patterson) tack on IED.  Judge rejected suit, saying allegations not serious enough.  More success in sexual harassment under Title VII than in tort.  Environment reasonably perceived as hostile or abusive, no need for psych injury.  Harris v. Forklift (1993).  Racial and Sexual harassment statutes lowers the bar on IIED, making it much easier to satisfy burden.  Some courts will allow what look like title VII claims as IIED.  Abusive workplace.  Why want IIED? Intentional Torts have:

i. 1.  Higher compensatory damages 

ii. 2. Punitive damages more likely.

iii. 3. We hold kids culpable for intentional torts but lower kid std for negligence.
iv. 4. comparative liability can cancel negligence, but not for intentional torts. 

v. 5. Negligence needs some kind of bodily injury or contact.  Assault, imprisonment and IIED do not require bodily contact.

III. Assault- threat of contact.  D intends either to cause or threaten battery, and puts the plaintiff in fear or an imminent harmful or offensive contact (a battery)

i. Only anticipation of contact required. Elements identical to battery except no requirement of actual contact.  
j. Two additional key issue in assault:  Imminent & Extra-sensitive plaintiff: ordinarily no assault if wouldn’t be assault of typical person.  If D knows of P’s extra-sensitivity, has requisite intent for assault.

IV. False Imprisonment, Elements: Total confinement, Generally P must be consciously aware of confinement, Restraint on P’s freedom must be intentional, but physical force is not necessary if there is a threat of force.

II. Duties-
a. In negligence, analyizing in terms of duty is question-begging, just the duty to exercise reasonable care to avoid injuring the plaintiff ordinarily exists

b. Strict liability, speaking of duty is peculiar. Action is acceptable but must pay own way.  Duty is to compensate those harmed by the activity.
c. In other cases analysis of duty is helpful.

i. Acquire tort jurisdiction stealing from Contract in MacPherson v. Buick product manufacturer owes a duty to those not in privity with it.

ii. Steal from property law in premises liability field in Rowland v. Christian.

2. No affirmative duty even for easy rescues absent special circumstance or relationship
a. Buch v. Armory NH 1897.  8 year old P, trespassed in D’s mill, employee told him to leave but didn’t kick him out.  On appeal, JNOV for defendant. D not liable for negligence unless owed P a legal duty which D neglected to perform.  With purely moral obligations the law does not deal. The duty to do no wrong is a legal duty.  The duty to protect against wrong is, generally speaking and excepting certain intimate relations, a moral obligation. No duty to a trespassing child.  Landowner is not bound to warn him against hidden or secret dangers arising from his own acts or those of other persons.  In short, if they do nothing, he can have no cause of action against them.” Only duty is to not act to harm (Because trespasser). Exception: Attractive Nuisance. But Generally there is no affirmative duty to rescue or act to help anyone else.
b. Hurley v. Eddingfield Ind 1901. Family physician called for violently ill, paid and told no other doctor available and that patient relied on him.  Dr. refused to render aid for no reason.  Patient died. Licensing is of permission and not compulsion. No duty like an innkeeper.  D wins.  State does not require and licensee does not promise to treat all people.  Default is owing no duty. Only duty not to intend harm or act willfully or wantonly.  Must find a duty:
i. A family doctor: By being the family doctor, there is a general reliance interest of the community.  Market argues that with a monopoly on the family doctor market, responsibility to the community. He is their family doctor and they specifically relied on him.  
ii. Court rejected the analogy of innkeeper and common carriers.  Innkeeper has duty to those who are already staying with them.  But even if someone comes to your door, there is an obligation to serve them. Common carrier- Publicly held out line of transportation.  Has monopoly on service, sometimes granted by the government, sometimes sustained by the market (private monopoly).  
iii. But Dr’s liberty should not be forced.  Would have to be available and can charge a reasonable fee.  Sometimes there is no reasonable fee. Individual rights and disincentive for being a doctor. 
iv. Dr. has risk of malpractice. Innkeeper assumes very little risk in taking on an additional client.  Drs. already have higher standard of care, that extra obligation of negligence pays for the special benefits.
c. Yania v. Bigan Pa 1959: Neighboring strip mine visits, jumps into cut and drowned. 1 Urged Yania to jump into water, 2 failed to warn of dangerous condition, 3 failing to rescue.  Dismissed by judge. No physical impact on his person, only mental cajolery.  Not a child, makes own decisions.  Three steps: Is there a duty not to dare? After the dare, is there a duty to warn of the risk? Is there a duty to rescue?
i. Bohlen- U Pa L. Rev. 1908- Mis means faulty or negligent.  Misfeasance- commission/active. Nonfeasance- omission/passive.
3. Critisizing and Defending the No Affirmative Duty Rule
a. Ames proposes corrective justice/utilitarian approach.  Law/Econ/Utilitarian, has liberalizing bent towards extending duties.
i. Macaulay, surgeon need not go from Calcutta to Meerut to do operation.  Refusing to impose rescue duty takes nothing away from victim, but merely refuses to confer a benefit. But innocent acts create danger, like when a hunter’s arrow accidentally hits someone, who falls face first into puddle.  Hard to draw the line between duty to throw rope from bridge or save baby from train tracks and Dr. going to Meerut.  

ii. Proposed rule: if death or great bodily harm follows as a consequence of inaction when little or no inconvenience to self, criminal and civil sanctions.  Hunter at original common law would be guilty, so disallow defense of non-negligence because failed to act to help save him.  Preserve no common law duty to rescue, But take easy cases.  Save the baby on the RR track.  If impending grave danger/bodily harm (impending prevents forced donation to charity) that will result from inaction/non-illegal action, (played some role that increased risks) or (the result has to actually occur) & you really could have saved them with little or no inconvenience to self.  
b. Epstein Strict Liability 1973. Duty of easy rescue, no place to draw the line. Even if we take easy cases, slippery slope. Hard to stop it.  $10 to save a hungry person’s life, seems easy enough.  Indian Doctor would have to travel if someone willing to pay.  But if payment was enough, no legal duty would be required.  

c. Posner’s Critique of Epstein- Tort theory can be viewed as a device for vindicating the principle that underlie freedom of contract.  Would create a mutually protective environment.

d. Binder and Feminist Theory: Caring, responsibility, interconnectedness, and cooperation.  Mistake to focus on balance between two individuals.  Person dying affects lots of people.  

e. Note 1: Common law lack of duty to rescue justified because hard to decide who has the duty, liability might reduce altruism which is generally sufficient already, deters from positions abile to help, failed assistance brings liability

4. Alternatives to No Rescue Duty Rule:
a. Note 2: Rescue by restitution? Give payments to those who effect a rescue.  Eliminates multiple causation problems and minimizes legal interference.  But who pays and how much?  

b. Note 3:  Legislating Good Samaritan: Insulate rescuer from liability for ordinary negligence or imposing affirmative duty with fine.  Only gross conduct or willful.  Emergency room exception read in by court.  

i. Swenson v. Waseca Mutual Minnestora 2002: Helping injured to hospital, gets hit by trucker and injured dies.  Exempted from negligence liability for helping.

ii. Vermont Statute 2006- Grave physical harm help without danger to self or important duties, give reasonable assistance.  $100.

iii. 65X die from trying to rescue than die for failure to try non-risky rescue.  If accepting as a duty, why just $100.  Why not proportional to the damage?  Sets price on help, those wealthy enough don’t have to help. Symbolic,  but may just create a social norm.  Social redress, a way to work out moral legitimacy.  
c. Note 4: Public entity duty to rescue.  Riss v. NY 1968:  Police ignored reports of threats.  No duty of care on the city, separation of powers.  No constitutional duty of municipal rescue.  DeShaney v. Winnebago 1989 SCOTUS:  14th due process no claim when social service failed to protect small child they knew were being beaten and who was permanently disabled after they returned him to his father.  Clause confers “no affirmative right to government aid,” even when necessary to secure protected life, liberty, or property interests.

i. KH v. Morgan 7th Cir. 1990: Posner found duty when state handed over child in state custody to known child abuser. Morgan distinguishes Stockberger, when state has actual knowledge, like state acted recklessly.  Less worried about negligence.  If takes on obligations and performs recklessly, should be held accountable.
ii. Currier v. Doran 10th Cir 2001 held Deshaney didn’t apply because removed from mother and placed with father, Deshaney replaced whence removed.  State was but-for cause in Currier, not in DeShaney. Currier v. Doran, maybe reckless, maybe misfeasance.  
iii. Public Duties 578: sometimes have opposite effect of leading state to scale back on social services when we impose liability on the state.  Private actors work the same way, they avoid positions of potential rescue.
5. If negligently placed victim in danger, then duty to rescue. 
6. Special relationship to P imposes duty to prevent harm to P’s person or property.

a. Parents and custodians, Landlord duty to tenant, hotel to guests, club to member, university to students. Common carriers and innkeepers

b. Prisons and hospitals have charge of person who commit violence against others when released.   

7. Risk Creation Creates Duty
a. Montgomery v. National Convoy (SC 1938) creation of danger even non-negligently creates duty to warn or even actively rescue.  Truck stalled on icy highway without fault. Duty of easy rescue from common law.  Original stalling out is not negligent and No affirmative duty to put up flairs in general.  A complex act, the first act has no liability, but creates a liability for a second act.  If negligent, unreasonable risks, already on the hook.  If non –negligent creation of risk, creating an unavoidable risk becomes a + factor creating a duty. Recognized duty because they put out flares and left truck lights on.  Duty not fulfilled, did not take precautions reasonably calculated to prevent injury.  
i. Note 1: In Newton v. Ellis KB 1855, worker dug hole in highway and left uncovered at night.  Not nonfeasance, did something by omitting to protect the public.  Not not putting up a light, but the complex act.  Making hole + no light. 
b. 3rd Restatement codified Montgomery: 39: Prior conduct creating risk of physical harm creates duty.  Prior conduct, even not tortious, creates continuing risk of physical harm characteristic of the conduct, duty of reasonable care to prevent or minimize harm. 
c. Stockberger- employee at federal prison goes into hypoglycemic shock.  Existing relationship, may not be enough on it’s own. + factor, gave him ensure.  Just enough sugar to get him on the road.  Like intervening, a mini-rescue that failed.  Feasance (act) that puts person in the web of liability. Using common law avoids creating a statute by searching for +.  
d. Note 3: Aid begun then undone. Zelenko v. Gimbel NY 1935: P sick in D’s store.  Once undertakes the task, duty to use ordinary care in performance.  Kept 6 hours in infirmary without medical care.  If out of store someone else could have helped him.  Segregated plaintiff from where aid could be given and then left alone.  By botching the rescue he removes the possibility of other rescues.  Even if no duty to rescue and attempts, liable for negligent rescue. Duty assumed by meddling in affairs not its concern.  Second RS 324: Duty from taking charge of helpful.  No duty but takes charge of helpful to aid or protect self is subject to liability for bodily harm caused to him by failure to exercise reasonable care to secure safety; or discontinuance of aid or protection, if leaves in worse position than when found.  
8. Exceptions: affirmative Duties

a. Attractive Nuisance
b. Necessity Soldano v. O’Dnailes, CA 1983.  Someone about to be shot, patron runs across street to call police, asks bartender to use phone.  Bartender refuses, victim dies.  Court said common law violates common decency.  Although no duty to rescue, duty to either make call or allow the call to be made.  Necessity requires people to let others use their property but their body.  
i. 2nd RS 327: Anyone who knows or has reason to know a third person is giving or ready to give another aid necessary to prevent phsycial harm is tortiously liable if negligently prevents or disable the third person from giving such aid..

ii. Eric J. v. Betty M, CA 1999: Criticized Soldano: equates prevention with interference which refusal to allow non-customer to use the phone.  Interference and refusal to allow commandeer of property are different.  Interference and prevent require affirmative action.  (but if reached for phone and bartender prevented it?)

c. Gratuitous undertakings by D to benefit or assist P.  Not bargained for, so treated under tort law based on significant reliance.  Marsalis v. LaSalle LA 1957: P bitten or scratched by Siamese cat while shopping in D’s store.  D agreed to keep cat under observation for 4 days for rabies watch, didn’t do anything, cat escaped and gone for a month.  Dr. friend administered rabies vaccine after cat disappeared, she had allergic reaction.  Rule: Undertakes to care for ill, injured, or helpless person under legal obligation to reasonable care and prudence.

i. 2nd RS 323: Negligent performance of undertaking to render services.  One who gratuitously or for consideration, undertakes to render services which he should recognize as necessary for protection of other’s person or things, is liable for physical harm resulting from failure to exercise reasonable care in undertaking if Failure increases risk of such harm; or Harm is suffered because of reliance on the undertaking.
ii. Breach of Government Regulatory duty  Indian Towing v. US 1955: Lighthouse light went out negligently, barge ran aground.  One who undertakes to warn the public of danger and thereby induces reliance must perform his good Samaritan task in a careful manner.
d. Enabling torts- one party liable for negligently making it possible for another party to cause injury

Section C. Duties of Owners and Occupiers- Premises Liability.  Premises Liability: Owners have duty to exercise reasonable care to those whom they invite onto their property.  Business purposes (for benefit of owner).  Generally social guests are licensees, lesser duty, make premises as safe as made for self.  Must warn of hidden dangers, but need not eliminate.  Trespasser, no express or implied permission, only duty to refrain from wanton and willful injuring (hidden traps).  

a. Exceptions: Some states discovered trespassers get reasonable care.  

b. Attractive Nuisance, qualified but well-recognized exception for actually foreseen child trepassers who come because of “attractive” dangerous condition maintained by owner, especially when prevented at low cost.  These children owed duty of reasonable care.  

c. 30 years ago tripartite began to break down.  Wholesale rejection in Rowland.  Dozen states adopted, but most retain distinctions to avoid uncertainty.  
2. Robert Addie and Sons v. Dumbreck. 1929: Haulage system to remove coal ashes from pithead.  Wheel was dangerous and attractive to children.  Children known to play in field and people take shortcuts through it.  Warned people to stay out of fields, but knew being ignored.  4 year old died when machine starting while he was playing on it after his father told him not to.  Trial held for P. Merely a trespasser, so no duty owed.  Appeal Succeeds Type of visitor, Duty Implied

a. Invitee- Express or implied invitation by occupier, reasonable care that premises are safe.  Invitee on the land for shared purpose with proprietor, joint interest.  Generally a business interest.  Must actively make it safe.
b. Licensee- with leave and license of occupier, duty not to create a trap or allow a concealed danger to exist on premises that is not apparent to the visitor but which is known or ought to be known to occupier.  Social guest.  The I don’t care that you’re there if more the gray area between licensee and trespass.  Must inform of known hidden dangers, but you take the premises as you find them.  You assume risks by being a social guest.  
c. trespasser. no duty of reasonable care or for concealed danger.  Trespass at own risk.  Only liable for willful acts greater than absence of reasonable care.  No intentional tort, no wanton or willful harm. There without invitation, either unknown to proprietor or with real objection.  
d. Dunedin: Invitee, on land for purpose which is joint interest with the proprietor.  Licensee is not in any way invited, has no interest in his being there, but either expressly permitted to use land or habitual knowledge of his presence, either accorded permission or shown no practical anxiety to stop further frequenting.  Trespasser is uninvited, and either unknown of practically objected to.
e. Licensee v. Invitee: Customer actually buys something is easy.  But person merely shopping or person accompanying friend or job applicant are hard.  Public officials acting under authority?  May focus on nature of premises instead of purpose of visit.  Business subject to invitee rules.  2nd RS 332: Invitee is public invitee or business visitor.  Public invitee invited to enter or remain on land as member of public for purpose of which land held open to the public.  Business visitor is invited to enter or remain on land for purpose directly or indirectly connected with business dealings with the possessor of the land.  Best way to figure out categories becomes less who the guest is, and more who the host is.  Most states adopt that standard.
i. Lemon v. Busey Kans 1969: 5-year old brought to church by grandma who is PT employee.  Fell from unlocked elevator.  Licensee and denied recovery.  Contrast with Post v. Lunney Fla 1972:

ii. P paid $5 to tour home, tripped on rug cover and fractured hip. Trial judge: Licensee because visit not to mutual economic advantage because $ not to D.  FlaSC rejected and said public invitee.  Doesn’t matter whether cover placed just for the visit?

iii. Knorpp v. Hale Tex 1998: killed while cutting down dead tree at girlfriend’s familt’s for New Years Bonsfire.  Not invitee but a social guest, not expecting payment.  Professional barred by assumption of risk even if classified as invitee?
f. Complications: Tolerated trespasser becomes licensee and child trespasser given licensee or even invitee status.  
i. Note 1: Willful and Wanton Exception: Excelsior Wire Rope v. Callan 1930: infants’ hands crushed in haulage system, found to be trespassers, but held liable saying acted with reckless disregard for P’s welfare.  Next to playground, field constantly swarming with children, played games on machinery.  Owner’s employees knew kids constantly played there, so reckless disregard to start machines without checking the wire.  Distinguished from Addie in that well known to them that when machine started extremely likely that children would be there and exposed to grave danger.”  

ii. Willful and Wanton Gould v. DeBeve 1964: Woman with 2-year old staying with another woman and paying part of rent against provisions of lease.  Baby falls out through damaged screen tenant had frequently requested to be fixed.  Statutory duty to keep screens in good shape, keep flies out.  Judge adds, keep infants in.  Judge upset that infant treated the same as other trespassers.

iii. Note 2 Attractive Nuisance exception ease the rigor of common law for trespassers.  Infant trespasser can recover when lured onto property by some tempting condition created and maintained by D.  Case law excludes rivers, creeks, ponds, wagons, axes, plows, woodpiles, haystacks, and the like.  Franich v. Great Northern 9th Cir. 1958.  

iv. Twist v. Winona Minn 1888 rejected AN as slippery slope.  Almost anything can be AN for a youth.  Makes it unsafe to own property and shifts burden for protecting children to everyone but parents.

v. Most courts, like Buch, follow Sioux City v. Stout 1873: D omitted ordinary care of reasonable men, so jury can find for P.  

g. Attractive Nuisance- 2nd RS 339 has enormous influence: Artificial conditions highly dangerous to trespassing children.  Possessor of land liable for physical harm to children trespassers cause by an artificial condition if

i. Possessor knows or has reason to know children are likely to trespass there; and

ii. The possessor knows or has reason to know of the condition and realizes or should realize will involve unreasonable risk of death or serious bodily injury to such children; and

iii. The children because of their youth do not discover the condition or realize the risk; and

iv. The utility to the possessor of maintaining the condition and the burden of eliminating the danger are slight compared with the risk to the children involved; and

v. The possessor fails to exercise reasonable care to eliminate the danger or otherwise protect the children.

vi. RS retreats from stout, 1.  limited to artificial conditions on land, most cases hold does not apply to natural conditions.  In Maalouf v. Swiss Confederation DDC 2002, 12 year old sledded on embassy property and hit guide wire propping up a tree.  Embassy allowed sledding.  Judge allowed to jury:  The attraction need not be artificial, but the nuisance must be.  Attracted by natural hill, nuisance was artificial guidewire.  

vii. Knows or has reason to know, but No duty to investigate the land to determine whether trespassing children are present.
viii. Assumption of risk in clause c bars many claims.  Holland v. Baltimore RR DC 1981: D JNOV over 9-year old P injured while jumping trains.  Danger obvious to child his age.  Merrill v. Central Maine Power Me 1993: 9 year old climbed fence surrounding electrical substation and badly burned while trying to cook eel against a live wire.  

ix. More routine settings: Carmona v. Hagerman Irrigation NM 1998: Reversed summary judgment to D when 2-year old drowned in canal.  Although virtually impossible to make canal inaccessible, genuine issues of fact precluded holding that irrigation ditches are categorically exempting from AN doctrine.  Kessler v. Mortenson UT 2000, court let jury find AN with 6-year old at residential construction site so that homebuilders will minimize or eliminate danger to trespassing children.  Bennet v. Stanley Ohio 2001: swimming pool left unused for three years, filled with 6 feet of rainwater and covered with algae was AN to 5-year old.  

3. Rowland v. Christian Cal 1968: Invited  Rowland to apartment, faucet handle broke while he was using it, severing nerves and tendons in right hand.   D knew cracked faucet and asked landlord to repair, but did not warn P Social guest defense, assumption of risk + contributory negligence.  Accepted, then reversed.  Rowland rejects tripartite rule, No exceptions to duty of reasonable care unless explicit. Fundamental concept: Man is liable for injuries caused by his carelessness.  Proper test: whether in the management of his property he has acted as a reasonable man in view of the probability of injury to others.  Status as trespasser, etc., may be relevant, but not determinative.  At time, CA had not accepted 342 that property owner has duty to warn licensee of concealed dangerous condition.  Standard balances:

i. Foreseeability of harm to P

ii. Degree of certainty P suffered injury

iii. Closeness of connection between D’s conduct and injury suffered

iv. Moral blame attached to D’s conduct

v. Policy of preventing future harm

vi. Burden to D and consequences of imposing duty of care

vii. Availability, cost, and prevalence of insurance.

b. States generally won’t blur the line between licensee and trespassers. By 1979, only 8 states got rid of all three, by 2002 10 states.  13 other states have retained trespasser rule but gotten rid of licensee distinction.  Mallet v. Pickens WVa 1999: abandoned invitee/licensee but kept for trespassers.  Gladon v. Cleveland Transit Ohio 1996 found RR passenger who wondered on track  exceeded scope of invitation and became licensee or trespasser.  But Nelson v. Freeland NC 1998 wants to reject distinction.  Jurors are generally landholders themselves.  
c. Crystals vs. Mud: Standard brings more fleixibility, and hopefully more justice case by case.  But you sacrifice clarity, increasing litigation 

i. Standard allows more to go to the jury, because ultimate issue is whether due care was exercised, a jury question.  Under the rule, which category it falls under becomes the jury question.   

ii. Rule-Clarity: Less litigation, More settlement, Judge over jury, But ambiguity in distinguishing which category.  

iii. Standard- more fair result with less rigidit, Hopefully more justice in each outcome, But case by case can be unfair as well.  More discretion. Jury sympathy, Trespasser may not be the best one to respond to legal deterrence.  Cost avoider

iv. Crystals become mud because the tension creates slippage between the rules, exceptions.  AN makes kid trespassers the same as invitee standard.  
v. [Getting rid of the categories also subjects private areas of life to public judgment.  Public invasion of private arena.]
vi. [Ordinary care, necessarally means the median, meaning 50% of people are liable to public correction]
III. Strict Liability and Negligence
a. Arguments for and against strict liability.
i. Victims rights
ii. Reciprocity as fairness
iii. Economic/ policy arguments
1. offers more clarity because ex ante.
2. Get risk creators to internalize the external costs, likely to make the best cost choices.  
3. Greater accuracy and simplicity in trials
4. Adminstrative cost savings (more settlement)
5. Activity-Level effects (less risky acitivty)
6. Research incentives, find more economical precautions.
7. More compensation and loss distribution.
b. Traditional Strict liability- damage caused by ultrahazardous activities, initially uses of the land.  Abnormally dangerous.  Began with animals and Rylands v. fletcher.  Degree of danger poses and how common the danger. Activity level and additional research work best on injurer.  If really common, injurer and victim both knowledgeable about the danger.
c. Current State: Negligence is the general rule, and some strict liability pockets definitely exist, and in some of the most contentious cases.  Products liability, fire, nuisance, animal escape, master/servant liability. More modern, blasting, manufacturing defect product liability, etc.
2. Brown v. Kendall ends Case-Trespass Distinction in Favor of Negligence Standard:  Dogfighting owners, D accidentally hit P with stick in eye while breaking up dogs.  Sued in trespass, MA court.  P said only extraordinary care was defense (utterly without fault).  Neither trespass nor case unless intentional or negligent action. P must prove intent to injure or negligence for either one. Standard is always ordinary or reasonable care even if sometimes reasonable to exercise extraordinary care.  Substantial change in the law in favor of rugged individualism and industrial development.  
a. 1850: gets rid of trespass altogether, making everything case.  Judge Shaw is a major justice.  Applies negligence rule to everything.  Whether in Case or trespass, must always prove negligence.
i. Pg 124 defines negligence: ordinary care varies with circumstances, the facts (standard).  It means the care and degree of care that prudent and cautious men would employ as required by the exigencies of the case, such to avoid danger.
ii. Not was that D should’ve used, objective standard of what prudent (ordinary) men would have done.  
iii. Pg 125: Defines inevitable accident.  Could not avoid by kind and degree of care necessary to the exigency.  Excuse is no negligence.
iv. Burden of proof is imposed on the plaintiff.
b. Getting rid of strict liability helps business protect itself from lawsuits.  (Horowitz).  Assumes strict liability was substantial. Subsidy thesis.
c. Rabin: Direct harm was so narrow, and case was more contractual (contract or statute) where tort wants to create baseline duty for everyone.  Case was also narrow because of the contractual limitations.  Getting rid of distinctions created a large common law duty, an expansion of liability to compensate victims.  
d. Case was expanding broader duty to avoid negligence, and path was limited by this move.  Strict liability might have been broadened without it, and negligence would also have increased.
e. Comparative Negligence Rule: if you can show that P contributed in any substantial degree negligently to the harm, complete bar to recovery.
3. Fletcher v. Rylands Eng 1865: D’s reservoir leaked without his fault, flooding P’s mine.  Water would not have escaped from D’s reservoir if the coal had not been mined out of the land without D’s knowing it.   
a. Frames not as negligence, but whether D can be liable without negligence.  RULE: the knowledge or ignorance of the damage done is immaterial.  The burden of proof for this is not on P. There need be no trespass, nuisance or negligence.  Though the act may be lawful, the consequences are wrong.  Causation of damage should be sufficient to maintain the action. (Minority)
b. Martin: No trespass. Rule: To constitute  trespass the act doing the damage must be immediate, and if the damage be mediate or consequential it is not a trespass.   There was no direct harm from action of building the reservoir. Partial filling of reservoir caused consequential collapse into D’s mines, causing a consequential water flow into P’s mines.  No Strict liability at trial.
4. Fletcher v. Rylands 1866:  Plaintiff bears risk unless proves damage was consequence of default for which D is responsible.  There is a duty if one brings something onto one’s property that would do damage if let loose, to keep it safe.  But is it strict liability (at his peril) or all reasonable and prudent precautions.  Blackburn says RULE is keep at his peril (strict liability), so prima facie answerable for naturally foreseeable damages.  May excuse if P’s fault, or act of God.  Because D brought something onto land not naturally there that posed a potential danger.  
a. Cattle owner must keep cattle at his own peril, same with tame beasts for grass they eat and walk on, but not for injury to people because horses generally don’t kick.  If owner knows beast has vicious propensity to attack man, answerable for attacks. [Water tends to fall towards earth- natural consequence]

b. Personal property by collision does require negligence, as do many others.  Distinguishable: Traffic inherently risky, travelers assume risk.  In this case, reservoir owner is the best cost avoider, as P did nothing to cause the problem and couldn’t have avoided it, did nothing to assume risk, and P can’t control it.  
c. Reasonable and just that neighbor who creates potential for a harm not naturally there should be responsible for the damages.
5. Rylands v. Fletcher 1868: Cairns: If water flowed into neighbors mine by any ordinary use of the land, no liability.  RULE: If D uses land for non-natural use, like introducing water either above or below ground in quantities and in a manner not the result of any work or operation on or under the land, and in consequence the water escaped, strict liability.  

a. D’s activity was in building a mill and diverting water.  D’s activity was digging coal.  Neither activity is a natural use.  Problem of bilateral harm: carriages accident.  Whoever sues first wins when mutual causers and strict liability.  If all based on causation, anytime both parties engaged in the same activity, bilateral harm problem.  Comparing the activities, and calling one non-natural, meaning the + factor, the one that justifies at your peril.  
b. Note 1: Case one argues about forms of action, immediate or consequential.  Blackburn sidestepped by treating as consequential and imposing strict liability. Holmes: this assigns risks to best cost avoider.
c. Note 2 Scope, personal injury or just property? Transco v. Stockport Council: Nuisance cannot be brought if events complained about all take place solely on land of a single occupier.  Must be escape from one tenement to another.  Claim cannot include claim for death or personal injury, since does not relate to right in or enjoyment of land.  But Blackburn may have given recovery for death by the flood.  
d. Note 4 Non-natural use and acts of third parties: 
i. Non-unreasonable/inappropriate.  Adopted by Rickards v. Lothian 1913.  someone stuffed drain and turned on faucet after D closed shop.  P sued for damage to good.  Held for D, Rylands scope limited to unreasonable or irregular.  Water in house is reasonable and perhaps necessary to town life.Unreasonable for law to impose strict liability for reasonable and almost necessary actions.  
ii. Non-Natural use in Cambridge Water v. Eastern Counties 1994: Toxic PCE’s escaped from tannery, worked through aquifier to borehole.  Common in tanning industry does not within Ryland’s exception. But D prevailed on appeal.  A reasonable supervisor would not have foreseen before 1976 that small quantity spillage would cause environmental hazard.  Reasonable foresight in nuisance and negligence required in England, overpowers Ryland’s rule.

6. Reception of Ryland’s in American was frosty at first Brown and Losee reject strict liability and Ryland: Ryland is an extension of primitive law, no longer appropriate for modern life.  The rights of civilization in rising above barbarism are just as sacred as the rights of individuals.  Political economy of moving beyond the barbarism
a. Brown v. Collins NH 1873: Trespass, horse carriage broke stone post with street lamp after RR engine scared horses, owner used ordinary care and skill.  No actual fault by owner.  Ryland applies to all things brought onto land that can cause damage if escaped.  Build fire at own peril.  But US requires negligence for fire spreading. Losee v. Buchanan. And everything brought onto land is capable of escaping without fault of owner.  And most things can cause damage by escaping.  Must mean any disturbance of the natural order.  Arbitrary.   Cairn’s non-natural use, if that includes reasonable use, is not precendent.  Discourages civilization and penalizes effort.  Extension of Rylands v is contrary to cases and general principles of common law.  D wins.  
b. P sued for damages from D’s boiler exploding while operated with due care.  Denied because we give up natural rights to be members of civilized society.  We must have factories, etc.  Demanded by mankind, and lay the basis of civilization.  Not responsible for accidental or unavoidable harm if not negligent.  Compensation is the general good of the improvements, and the right to improve one’s own land.  
c. Turner v. Big Lake Oil TX 1936: Rejected Rylands v. Fletcher because storage of water in cisterns is a natural use of the land in TX.  
d. MA adopts in 1875, but many others reject it.  PA in coal mining D case, court says we need coal mining, in 1886 rejects Ryland in favor of civilization and advancement.  3 years later, Johnston flood in Pa from reservoir breach.  Recreational reservoir.  Club did not retain embankment reservoir.  Destroyed Johnston, flooded Washington DC.  
i. Adoption of Ryland Increases dramatically: Other floods in the West before give short increase, 16 states adopt after Rylands.  Then levels off.  Robb v. Carnegie Bros, Pa 1891.  
ii. After the flood, no longer special privilege from collective justice.  Move towards corrective justice, matching up two private parties.  
1. Strict liability only reemerged in mid 20th century because liberal progressive law and economics could justify it.
2. After Ryland, explicit defense of fault rule.  Not just implicit subsidy, but explicit subsidy to economic growth that would spread the wealth.
3. After Ryland, strict liability spread because of response to Johnston flood justified by moral terms.  No right to public benefits, no right to damage others, must compensate for damage 
4. Judicial Elections: States with judicial election (mid 19th century) adopted Strict liability faster.  Longer terms made judges more responsive. Shorter terms, must raise more money.  Easier to raise money from rich people, who fight strict liability. Running for elections changes mentality, Elected judges realize public opinion is valid.  Elected judge states have higher tort awards.  
e. 1984: only 7 states reject Rylands, and 30 accept.  Mass applied Rylands in 1975.
7. Powell v. Fall 1880: Mellor: Traction engine started hay fire.  Engine built according to regulations and no negligence on D.  Appeal under Bramwell: AFFIRMED.  Engine is dangerous, cannot prevent sparks.  Common law would have maintained the suit.  If a person uses  a dangerous machine, he should pay for the damage it causes.  
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8. Holmes, the Common Law: General principle of civil liability at common law, tort liability imposed absent consent.  Rules determine whether act brings liability, but not whether damage will result and compensation be required.  Consider not the damage, but what justifies the liability, because the damage is happenstance.  
a. Two theories of unintentional harm liability:
i. Austin Criminalist Theory: Sacntion or detriment threatened and imposed by the sovereign for disobedience to his commands.  Liability ought to be based on personal fault, making negligence D’s state of mind.  
ii. Man acts at his peril.  Never liable for omissions except under duties voluntarily undertaken.  Liability results when voluntary action causes damage, regardless of foreseeability.  Trespass is such a strict liability principle.   
iii. But ii has been rejected by some eminent courts.  Ignores lack of foreseeability, cannot blame people for what is not foreseeable.  Choice of which consequence is unforeseeable is no choice at all.  Unavoidable harms fall upon whom they fall.  Unavoidable if ordinary human care and foresight are unable to guard against it.  Otherwise any act would be sufficient just by setting in motion or opening the door.  Point of foreseeability is to have a choice, so it can be avoided.  
iv. Note: Ex ante/ ex post liability.  Negligence because reasonable foresight.  Standards of conduct must be known in advance.  But strict liability says no one take comfort from standard as ambiguous as reasonable care under the circumstances, Ex Post.  If strict liability imposed, can then very carefully decide what action will take.
9. Strict Liability and Negligence in Modern Times, Stone v. Bolton 1950: P struck on head with cricket ball in front of her house by ball hit out of nearby cricket ground.  Negligence question is whether was reasonably foreseeable risk, or unprecedented occurrence.  Since hit there before, though rarely, but expected to happen eventually.  Since reasonably foreseeable, duty to prevent.  Claimed nothing could have stopped that ball hit so high.  If unsafe, could stop playing cricket.  
a. Bolton v. Stone 1951, D appealed to house of Lords for unamimous reversal.  Reid: What is duty of person permitting activity threatening danger to adjoining highway? TEST: whether risk of damage to person on the road was so small that a reasonable man in the position of the appellants, considering the matter from the point of view of safety, would have thought it right to refrain from taking steps to prevent the danger.

i. Account for how remote the chance of striking, and how serious the consequences would be.
ii. Need not take into account the difficulty of the remedial measures.
iii. If cricket cannot be played there without substantial risk, should not be played. Judge said large enough to be safe for practical purposes. close case, but shouldn’t have disregarded the risk, not small enough.
b. Bolton v. Stone not really a dangerousness case.  Question of what types of risks we tolerate. If foreseeable, duty to pay.  Even if rare, precedented and foreseeable. Internalize costs, play and pay for damage (lower court). Upper court: always has risks, small and remote risk.  Want people to be responsible for grave risks.   Bolton not great at determining which risks to tolerate.  
c. Strict liability has same prima facie case, and rules out defenses based on D’s level of care, but allows others based on P’s misconduct or inevitable accident.  AL offends corrective justice, SL explains wrongfulness in terms of these defenses.
d. Note 4: Economic efficiency instead of corrective justice: Minimize administrative costs of enforcement, let costs lie where they fall, unless benefit from shifting.  Transaction costs, if 0 wouldn’t’ matter how rights allocated.  Lower such costs when courts enforce gap-filling terms for silent contract terms.  Economic efficiency alone demands entitlements that favor knowledgeable choices between social benefits and costs thereby incurred.  Place cost on person best able to make analysis.  If cannot tell who can best avoid, on party with lowest transaction costs to correct the error.
IV. The Negligence Standard (Ch. 3, week 4-5)
A.  The Reasonable  Person (Sept. 25) (week 4.1-2)
Objective vs. Subjective Standard: Vaughan v. Menlove, 145-48

Children: Roberts v. Ring; Daniels v. Evans 

Mental and Physical Disabilities:
Breunig v. American Family Insurance Co.; Fletcher v. City of Aberdeen


For Richer or for Poorer, in Drunkenness and in Sobriety

      B.  Calculus of Risk and Cost-Benefit Analysis (Week 4.3):

Foreseeability?  Community standards?

Risk Calculus/Cost benefit/BPL? common carrier heightened liability? 
C. Custom and Medical Malpractice (Week 5, Mon-Tue)
   
The T.J. Hooper, Canterbury v. Spence 


 D.  Statutes and Regulations/ Negligence Per Se (Week 5, Wed.)
Martin v. Herzog, Uhr v. Greenbush 
E. Proof of Negligence/Res Ipsa Loquitur 
Byrne v. Boadle, Colmenares Vivas v. Sun Alliance Insurance Co., Ybarra v. Spangard 
V. The Negligence Standard
1. Negligence as a separate and distinct tort, having four elements: duty, breach, causation, and damage.  Having all four is prima facie case

a. Duty- did D owe P duty to conform conduct to standard necessary to avoid an unreasonable risk of harm to others?

b. Breach- did D’s conduct, whether by act of omission, fall below the applicable standard of care? was D negligent, engaging in “conduct which falls below the standard established by law for the protection of others against unreasonable risk of harm. RST 282.  Conduct is negligent if it’s disadvantages outweigh its advantages.

i. P tried to show that some inexpensive precaution could have prevented some likely serious injury.

ii. D tries to show that the precaution was excessively costly, redundant, ineffective, or downright dangerous.

iii. Safety regulations used as guideposts sometimes.
c. Causation: Was D’s failure to meet applicable standard of care causally connected to P’s harm?

i. causation in fact

ii. proximate causation.

d. Did P suffer harm.

2. The reasonable Person. Reasonable people are still unreasonable at times.  Reasonable people don’t make negligent mistakes, they make reasonable (non-liable) mistakes.  
a. Vaughan v. Menlove Objective Std 1837: D warned of his peril, insured his stock, said he would chance it.  Made a chimney in the Rick, which later spontaneously combusted, burned cottages, barn and stables down.  1) Too close to property line.  2) Built the rick the wrong way. D appealed that cannot be held to ambiguous reasonable person standard, but only to the best of his ability. Everyone has duty to use property so as not to injure others.  Jury question has always been the conduct of the prudent man.
b. Homes: Not whether D thought his conduct was that of a prudent man, but whether you think it was living in society requires a certain average of conduct, a sacrifice of individual peculiarity going beyond a certain point to protect the general welfare.  

c. Roberts v. Ring (Children, Beginners, and Experts) Minn 1919.  Minor son P, 7 years old, collision with car.  Jury for 77-year old D.  Sight and hearing defective.  Boy ran in front of car and was hit. 1) Trial treated child equally to an adult.  2) Trial court gave D credit for being old, treated him as reasonable 77-year old. 1) Appeal said take P’s age into account.  2) Appeal did not say treat 77-year old like any other, but that if 77-year old decides to drive, treat as a reasonable driver.  7-year old not held to same standard of care for self-protection.  Contributory negligence standard is the degree of care commonly exercised by an ordinary boy of his age and maturity.  If he caused injury to another, his age would be no excuse.  

i. When one by act or omission causes injury to others, his negligence is judged by standard of care usually exercised by the ordinarily prudent normal man.

ii. Disability: Restatement refuses to take old age into account, but includes old age infirmities by using the reasonably careful person with the same physical condition.  
iii. Beginners- held to standard of those reasonably skilled and practiced in the art. No accommodation.  Lower standard of care for beginner encourages them to attempt new activities, but exacts a subsidy from the people they hurt, and not from the public at large. Beginner is the better cost avoider, and provides Incentive for beginner to insure themselves for dangerous activities.
iv. Exception: if P assumed the risk that D will exercise lower standard of care, like when experienced driver agrees to teach novice.  Lower standard of care against driving instructor, but not against the pedestrian he hits.  
v. Experts- held to the standard of skill or knowledge normally possessed by members of that profession or trade group in good standing in similar communities unless he represents that he has greater or less skill than the average. RST 299. Average expert
vi. RS 298 comment D: actor must use reasonable attention and caution has as a reasonable man, but also any superior qualities he actually has.  Supernormal physical strength must be used.  If extra prepared and extra precautions taken, must reasonably employ them.
vii. Tort law puts more latitude on the expert than on the physical abilities.  But experts tend to represent their greater skill to get more money.  Pushes floor up for experts and poorly skilled.
d. Daniel v. Evans Majority Rule NH 1966: 19-year old killed when motorcycle collided with D’s auto.  Jury for P, D argued wrong charge for dead P’s standard of care: Minor must exercise the care of the average child his age, experience and stage of mental development.  Minors judged by age-appropriate standard when engaged in activities appropriate to their age, experience, and wisdom.  Since dangerous adult activity, hold minor to same standard of care to protect the public, who can’t know whether a minor is driving or not.    Unrealistic, contrary to legislative policy, and inimical to public safety to have lower standard for minor drivers.  Same standard of ordinary care applies to minor operators of motor vehicles whether charged with primary negligence, contributory negligence, or causal violation of a statute.  
e. Similar to last (Roberts v. Ring), if younger person (older in last) engaging in risky behavior, put self at level of expectation of ordinary person engaging in such activity.  Children privileged to engage in child activities.  Shifts standards based on community standard.  Jury helps us know what community thinks is appropriate. Bottom line reasons to shift rules:
f. Children standard is semi-objective.  Tailored to reasonably careful person of same age, intelligence, and experience.  RS 283A.  Adult (dangerous) activities exception: most consistently when children use motorized vehicles. Danger, Lack of notice that child, Insurance available. Tort law follows insurance.
i. Note 1: Charbonneau v. MacRury NH 1931 was overruled by Daniel v. Evans, and justified its rule by the necessity of allowing children to learn to be adults by interacting with adults without penalizing them for their mistakes.  Reason requires indulgence commensurate with his want of development indicated by age and experience.
ii. Goss v. Allen NJ 1976 affirmed instruction that 17-year old beginning skier be held to appropriate standard for his age.  Other adult activities like driving a car/motorcycle and hunting, require a license, while skiing does not.  But lots of dangerous activities don’t require a license.  
iii. Dellwo v. Pearson Minn 1961: 12 year old held to adult standard in operating speed boat, despite lack of licensing.  Pg 183. etc etc. dangerous machine operation.  
iv. Connor v. Putney OR App 2004: Golf cart driving is not an adult activity.
v. under 5, not capable of negligence.
vi. Note 2: Daniel held child P and D’s to same standard in auto collisison, widely followed today.  Relaxed subjective standard to P’s contributory negligence avoids conflict, refines fault furthers the compensation of victims by cutting down on defenses.  Should be objective standard for D, and subjective standard for P.
3. Mental and Physical Disabilities: 

a. Breunig v. American Family Insurance Wis 1970: Batman can fly Mental Disability- D’s car veered across center and hit P.  Suddenly and without warning seized with a mental delusion, leaving her unable to operate vehicle. Jury found she had knowledge or forewarning of her mental delusions, negligent for driving the car at all. Held: sudden mental incapacity equivalent in its effect to such physical causes as a sudden heart attack, epileptic seizure, stroke, or fainting should be treated alike and not under the general rule of insanity.  Foreseeable (forewarned) mental disabilities make you liable. No semi-objective standard, no reasonably insane person.
i. Emergency Doctrine.  In Emergency allowed more latitude to take extra risks.  Some courts give more latitude in emergency in jury instructions.  Warning makes it less of an emergency.
ii. Mentally insane always liable for foreseeable when having moments of lucidity.  Not barred from driving, but drive at their own peril.
1. False claims, concerned about fraud
2. Someone has to suffer, between two innocents, put liability on one more responsible for the harm, better cost avoider for person with Notice and foresight.
3. Incentivize estate or family to restrain the crazy person.  Caregiver
4. Logic of confinement, prevent harmdoer from hurting others.
iii. General blanket rules
1. Emergency exception
2. Institutionalized exception (Gould case), avoid over confinement, already achieved adequate confinement.
a. Mentally ill person not liable to caregiver (Gould)
b. Caregivers not liable if they choose less restraint (Janke)
c. Both directed to decrease confinement.
iv. Mentally insane less able to respond to risks, less likely to respond to law.
1. But mentally insane probably don’t know they are insane.  The nature of your disability is that you can’t recognize the warning.  Problem of notice.
2. Person with disability may not be best person to prevent, but incentive for family, guardians, etc.  
3. Although insurance company may not be able to control person, but legal incentives can ask them to monitor their persons.
4. Not perfect, but little alternative.  Someone must suffer the loss, more morally culpable. Can incentivize them.  
v. Risk regulation and Deterrence: People may not be responsive, but tailor rule to get family, networks, institution to restrain.  But avoid incentives to overrestrain.
vi. Tort law works to raise floors for those with lesser abilities and ceilings, those with more resources, expertise.
vii. Semi-objective test for emergencies, held to what reasonable person would do in an emergency.
1. Sudden afflication of episode or mental diability does not move you from strict liability to none, but to the average person with a psychotic episode like theirs.  
2. Silly to say holding to reasonableness standard when they are, by definition, unreasonable.  Like strict liability.  
3. We put liability on them hoping that either in lucid moments they will take precautions, or that others will control them.  
viii. Note 1: Breunig approach to insanity still governs auto accidents.
ix. Note 2: Breunig has been narrowed in custodial settings.  Gould v. American Family Wis 1996: institutionalized alzheimer’s patient injured paid caregiver.  Caregiver can reasonably foresee.  Inducing estate not need, already institutionalized.  Isn’t pretending.  
x. Jankee v. Clark County, refused to impose liability on institution that failed to restrain P, mentally ill patient, who previously injured self while trying to jump through window.  Held P to objective standard of care to minimize level of institutionalization required of insame people.  
xi. Creasy v. Rusk Ind 2000: Followed Gould.  Berberian v. Lynn alzheimer’s patient no duty to carefiver
b. Fletcher v. City of Aberdeen WA 1959: Physical disabilities- Ditch for electrical lines, barricades removed by worker.  Failed to replace when left.  Blind piano tuner with cane would’ve known if barricades were in place.  Duty to maintain sidewalks and parking strips is continual.  The blind person obliged to use the care which a reasonable person under the same or similar disability would exercise under the circumstances.  The city, is obliged to afford that degree of protection which would bring notice to the person so afflicted of the danger to be encountered.  In general, you must take into account foreseeable disabilities among potential victims.  
i. As a potential D, must take into account foreseeable physical disabilities.  
ii. As a potential P, conduct of physically disabled is negligent if does not conform to standard of action of a reasonable person with their physical disability.  SEMI-OBJECTIVE.
c. Note: Legal Blindness- Poyner v. Loftus DC 1997: Tripped over bush, would have seen though poor eyesight if not distracted by someone’s call.  Negligent in turning head while continuing to walk forward.  Those with defective eyesight must take keener watchfulness in their affairs.  
i. Because blind, expected to take extra precautions
ii. If drunkenness reduces your super abilities to normal and you exercised normal care, you’re fine.
d. Foreseeability, Blyth v. Birmingham Water Engl 1856: Company buries water mains and fire plugs, pipes 18 inches underground.  Plugs according to best system and in good order.  25 years later water escaped from neck of main into P’s house.  Engineer said caused by extreme frost.  Judge said if replaced plug accident prevented.  Jury question: should he have taken out the plug?  Judgment as a matter of law, such a state of circumstances constitutes a contingency against which no reasonable man can provide. 
i. Dissent: D no duty to keep plugs clear.  Cause of accident so obscure, not discovered until many months after accident happened.
ii. Negligence is lack of ordinary care; the failure to use that degree of care that a reasonably prudent person would have used under the same circumstances.  
iii. Two take-home messages:
1. Traditional frame of the Negligence: omission to do something which a reasonable man guided upon those considerations which ordinarily regulate the conduct of human affairs, would do, or doing something which a prudent and reasonable man would not do.
2. Focus on foreseesability: Freeze so remote and unlikely, that not foreseeable.  Such standard endorsed by Holmes, and picked up by Bolton v. Stone: Trial had liability because risk, where appeal said no liability unless substantial risk, opening to Hand Test.
4. Wealth: For Richer or for Poorer (Robinson, Peterson, and note 192-4).  Robinson v. Pioche Cal 1855: Uncovered hole dug in sidewalk in front of d’s premises, intoxicated P does not excuse such gross negligence.  Drunken man as entitled to safe street as a sober one, and much more in need of it.
i. Denver RR v. Peterson Colorado 1902: Duty of warehousman is the same whether he is rich or poor.
ii. Note:  Deterrence of socially undesirable conduct and compensation of victims are goals of tort.  Wealth irrelevant to deterrence, because based on assumption that cost and benefit are weighed.  Cost/benefit the same whether D rich or not.  Ability to pay irrelelvant to right to recovery.  Evidence of wealth inadmissible, but discoverable.  If you want to redistribute, do it through taxes, more effective, apply to everyone.
iii. Argument: D’s wealth is irrelevant to deterrence.  But rich people have more money, less deterred, so if higher liability.  Rich held to higher standard because the poor are judgment proof.
iv. Cost benefit the same for rich/poor?  Corporation more likely to engage in cost/benefit analysis than average person.  Those with wealth think more about their money.   But might think less about it, don’t have to worry about it as much.
1. Marginal utility of wealth is lower if you are wealthy.  If you have more money, loses a little bit of it doesn’t matter so much because you have more.  
2. But really says if they breach the same duty, should have to pay more.  Higher standard doesn’t make any sense.  Punitive damages used to incentives reckless actors.  
3. Diminishing marginal rate of return: more money, each new dollar is worthy less to you.  
4. Wealthy people more able to take precautions, repair the car.  More feasible for wealthy to meet the standard.  Bill gate’s can easier pay someone to shovel the sidewalk.  
5. Law currently does not distinguish between the amount of wealth someone has.  In practice jurors do take it into account.
.
5. Calculus of Risk- 
a. US v. Carroll Towing Co. 2d Cir. 1997: Barge sank off pier 51.  Carrol tug operated by grace moving boats around, let’s Anna C lose, collides, sinks with the flour. Carroll and Grace are equally negligent in how they moved the boats around. No duty to anticipate negligence of other actors?  Learned Hand avoids abstract discussion of duty.  No general rule to determine when the absence of a bargee or other attendant will make he owner of the barge liable for injuries to other vessels if she breaks away from her moorings.  But would then have to reduce damages proportionally.  Since ships can always break away, 
1. The probability that she will break away. P
2. the gravity of the resulting injury, if she does. L
3. the burden of adequate precautions.  B
ii. Note 1: PL < B: Economic interpretation of negligence.  Factors in lacking reasonable care: RTT 3
1. Foreseeable likelihood that the conduct will result in harm
2. foreseeable severity of any harm that may ensue
3. Burden of precautions to eliminate or reduce the risk of harm.
iii. Halek v. US 7th Cir 1999: P lost balance, tripped and caught hand in pulley system, Posner used hand’s three factors. 
iv. Note 4 Risk Neutrality:  In practice, sometimes people prefer risks and sometimes they are averse to it.  Hand assumes risk neutrality.  We may be risk preferrers in domain of losses and risk averse in the domain of gains, why people gamble and buy insurance.
v. Note 6 Discontinuities and choice between negligence and strict liability: Under SL liability small errors generally only generate small consequences.  Responsible for everything, so small shifts in care levels generate only small changes in the frequency or severity of harm.  Negligence, D may be close to the line, could find a small decrease in the level of care exposes him to liability for all accidents instead of none.  Negligence provides stronger incentive.  But may induce too much or too little care.  
vi. Survey said: matters little whether precaution was much more costly than the risk, equal, or risk more costly than precaution.  Warning made only a small difference.  Punitive damages always 4-5.  Didn’t matter whether precaution was economic or not.  After class, our vote followed more in line with the balance.  Much lower punitive damages today than comparable test we saw on Monday.  Framing device of Learned Hand lowered our punitive damages.
b. Custom TJ Hooper SDNY 1931: Tugboat operator sued under towing contract when lost in gale off NJ coast from Va to NY.  Neither tug equipped with reliable radios to receive storm warnings from Arlington.  4 other tugs received warnings and put in safely.  No statutory requirement for tugs, just for steamers.  Seaworthiness standards change according to advancing knowledge, experience, and technology, especially by devices of demonstrated worthy recognizes as regular equipment by common usage.  90% of tugs equipped with radio.  Many only the personal property of the captain, not the owners.  Duty on tug owner to supply radios because use is so extensive as to amount almost to a universal practice.  Rule: There was a custom, failure to comply with necessary custom made ship unseaworthy, necessarily negligent.  
c. 2d Cir. 1932: There was a radio owned by sailor, not in good working order and partly a toy.  It is not fair to say there was a general custom so to equip.  Only one line did it, the other relied on the crew to do it.  Cheap and very helpful device.  Although common prudence is often reasonably prudence, in this case reasonable prudence requires more than common prudence.  There are precautions so imperative that even their universal disregard will not excuse their omission.  Statute proscribes transmitting set, not a receiving set.  Had tugs been properly equipped the injury would have been avoided.  Affirmed.  
d. Note 1: Mayhew little followed.  Titus once popular especially in industrial accidents, but never majority.  TJ Harper not a radical break from tradition, although allowed wholesale attacks on standard industry policy: Strictly, custom is never an absolute measure, industry cannot set the legal standard.  A whole calling may have unduly lagged in the adoption of new and available devices.  
e. Advantages of Custom:
i. Numbers- that many people do it is in itself an argument.  Looks reasonable, suggests this is the smart thing to do.  Reminiscent of the community standard.  If most people are reasonable, and if most people are doing X, X is probably reasonable.  .
ii. Experts- lay jury, judge not specialist, defer to those doing this every day.  
iii. Reliance- like a contract between the parties, custom is a circumstance of the contract.  People’s expectations informed by the number of people doing it.  If you rely based on the custom, probably a fair expectation.
iv. Feasibility- if everybody doing it, indicates that it is both feasible and custom (reasonable).  Makes it look foreseeable.
v. Correct hindsight bias- by setting clear rule.  When risk becomes disaster, makes the risk appear much bigger than beforehand.  Custom can help maintain the perspective.   In terms of fairness, relying on ex ante standard more appropriate than ex post. Time machine.
1. Flipside: lack of foresight bias.  Just like risks look much bigger after an accident happened, risks look too small before the accident.  
2. Or we overestimate some risks (plane crash) and underestimate others (dying in car crash).
3. Industry may lag because even experts may underestimate risks.  
vi. This is why as a rule custom is relevant and admissible, but not dispositive.
1. Can be a safe harbor shield
2. Can be a sword, prima facie negligent by lacking custom.  Other side can then justify departure from custom as insufficient.  
vii. Judicial efficiency- show a clear rule.
viii. Help jury realize they would be finding an entire industry negligent, make the jury more cautious.  But if you caution them too much, you can prop up outdated customs.  But if looking at custom, you can announce Juries decision that this custom is negligent, force the industry to change.  
f. Disadvantages of Custom- industry can lag behind.
g. Bimberg v. N. Pacific RR Minn 1944: Courts said trestle design an issue the court could weigh in on: Local usage and general custom, either singly or in combination, will not justify or excuse negligence.  Provide shelter but not complete protection against charged of negligence.  
h. 3rd RST LPH 13(a)-(b) compliance with custom of community is evidence of non-negligence, but does not preclude finding negligence.  Departure from custom in a way that increases risk is evidence of negligence but does not require finding negligence.  Comment b echoses TJ Hooper.  
i. Note 3: Can P use D’s rules governing employee conduct as evidence of negligence?  Fonda v. St. Paul Minn 1898: Pedestrian hit by train.  P didn’t know D’s employee rules when hit.  Judge excluded to avoid a perverse incentive of penalizing employers with careful rules.  More recently allowed admission.  Lucy v. Perotti DC Cir. 1969.  Can be admitted and D can explain adopted out of abundance of care.  
j. Note 4: Updating custom Trimarco v. Klein NY 1982.  P injured by shattered shower door glass in 1976, installed in 1950’s when door was common practice.  New custom to used tempered glass to replace broken doors or comply with tenent request.  Custom admissible because reflects the judgment, experience, and conduct of many.  Refused to give conclusive weight because run the gamut of merit.  Jury question whether new custom made old door negligent.  
6. Medical Malpractice Notes: Medical and professional malpractice exception to custom rule, generally treated as dispositive.  Multiple approaches to the doctrine. Reasonable expert standard with medical custom as dispositive, but need not only be one school of thought. 
i. .
ii. Traditional locality rule Advantages
1. Local Training, differences education. Professional federalism.  
2. When less national practice and information, protect local doctor [encourage doctors to go to small towns], technological differences, 
3. lack of national regulation.
iii. Disadvantages
1. We now have national standards and training.
2. We should provide incentives to have doctors keep up 
iv. Shield and Sword.
1. BPL learned hand and custom may seem pro-defendant, but they can be pro plaintiff.
2. Local standard helps doctors by restricting who qualifies as an expert.  Limit the pool, make it more expensive
a. Doctors don’t want to testify anyway. Conspiracy of Silence
b. Reinforces the custom.
3. Tort law fixes locality rule with same or similar locality rule. RST 299A.  New Bedford case from notes, the rule in most jurisdictions today.
a. Local rule so difficult to administrate. 
b. Account for available resources.  Why not adopt semi-objective approach of national standard taking into account the resources available?
b. Note 2: Error in judgment, adverse outcome alone is not enough, doctor is not insurer.  Drs wouldn’t take difficult cases.  Negligence must distinguish poor outcome from poor treatment.  Traditionally Drs immune from liability for errors in judgment.  Today disfavored.
i. Hirahara v. Tanaka Haw 1998: Wrong anesthetic drained into brain and reduced air supply.  Died on operating table.  Anesthetis settled.  Error in judgment instruction wrong.  It is a breach of duty of care for physician to make an erroneous choice if at the time of choice, he should have had knowledge that it was erroneous.  Error instruction misleading.  Adequately covered by saying liability cannot be premised on harmful result if conforms to professional standard of care. 
c. Note 3: Setting the customary standard: Generally by expert testimony.  In Morlino v. Med Center NJ 1998, ER doc, gave 8 month pregnant woman drug, baby died next day.  PDR said don’t use in pregnant women or children.  Disregarded because worried flu bacteria would hurt fetus.  PDR allowed to establish standard of care, but PDR and drug package not designed to establish standard of medical care.  Do not alone establish SOC.  
d. Note 4, rejecting the customary standard: Helling v. Carey Wash 1974: Glaucoma at age 32 discovered after treatment for 10 years. Loss of vision.   No standard testing under age 40.  Judge rejected the medical custom: the need for the test is so imperative that the test was required as a matter of law.  Virtual strict liability standard to avoid placing stigma of moral blame on physicians following community standard.  96 false positive in pressure test.  Legislature moved to narrow Helling.  Meeks v. Marx interpreted narrowly, restricted to its unique facts.  Customary care survived strict liability.  
i. Conformity test for doctors because we don’t feel qualified to judge their standard of care.  Protect doctors from sympathetic to P juries knowing D has insurance, destroys D’s career.  Quacks won’t pass, and avoids ambulance chaser creatgion of suit out of any protracted illness.
e. Note 5: Locality Rule: The locality rule defended by morris also attacked by national medical standard and board certification.  Brune b. Belinkoff Mass 1968:, 1958 alleged negligent spinal anesthetic during baby delivery.  Slipped while getting out of bed.  Too much pontocaine.  Trial judge limited custom to New Bedford custom, even if Bedford 50% inferior to Boston.  Appeal overturned instruction: high-powered specialists must comply to national standard.  Proper standard is whether the general practitioner has exercised the degree of care and skill of the average qualified practitioner, taking into account the advances in the profession and considering the medical resources available to the physician as one circumstance in determining the skill and care required.
f. Note 6 Expert Witnesses: Locality rule allows experts from all parts of the country.  Resources available to physician, specific area of practice, or length of time practicing, all considered by trial judge in qualifying expert.  No one issue determinative.  Board certified for procedure in question if reflects national standard makes one presumptively qualified to render opinion.  
g. Note 7: Variations on levels of care within institutions: Lower standard for interns (reasonable intern) in early cases.  Later a more uniform standard of care. Pg 245. Clark v. U Hospital NJ 2006 refused to give lower standard licensed doctors in residency.  Held out as doctors, P entitled to standard of care claimed.
h. Note 8: Sullivan v. O’Conoor Mass 1973: Surgeon orally promised entertainer to improve her nose, failed to achieve.  Skepticism of medical contracts for specific results: Good doctors don’t make such promises, some promise to  encourage patients to feel better.  Therapeutic promise.  Law allows alleged contract but requires clear proof, the middle road.  
i. Informed consent laws are trying to protect the right of individual autonomy.  Moore v. Williams: Agreed to surgery on one ear, when she was under realized it was on the other ear and operated, she won jury verdict for battery.  Must have permission for what you actually operate on.  Appeal reduced compensatory damages to nominal damages, $1.  Not just which body part, but also what risks exposed to.
j. Canterbury v. Spence Risk disclosure DC Cir 1972: Laminectomy to repair ruptured disk.  Swollen spinal cord.  Fell when trying to void (pee).  Became paralyzed.  Another surgery, hobbles on crutches, incontinent.  Negligence in performance and in failure to inform of risks.  1% risk of paralysis.  Trial dismissed with directed verdict, no medical causation. Reversed: Failed to disclose the risk.  
i. Suits charging failure by doc to adequately disclose risk and alternative to proposed treatments is a matter of Physicians duty.  Duty to warn of lurking dangers of treatment.  Total dependence on physician.  
ii. Other jurisdiction predicate duty to disclose on local custom.  Cause of action for failure to disclose does not rely on custom.  Standard for disclosure is conduct reasonable under the circumstances.  
1. Do circumstances require disclosure?
2. What is the scope of required disclosure?
a. Full disclosure
b. Good medical practice
c. Reasonable practitioner
d. Medical custom of community
iii. Measured by patient’s need: information material to the decision.  All risks potentially affecting the decision must be unmasked.  

1. Optimally, mandated whenever patient would deem it significant. But requires second-guessing

2. Determined on basis of foresight, not hindsight.  What should reasonably be disclosed by what physician knows or should know to be patient’s informational needs.  

3. Not subjective to patient or doctor.  A risk is material when a reasonable person, in what doctor knows or should know to be patient’s position, would be likely to attach significance ot the risk or cluster of risks in deciding whether or not to forego the proposed therapy.  Inherent and potential hazards of the proposed treatments, alternatives to treatment, and results of non-treatment.  Frequency and gravity of danger.  
4. No duty to communicate dangers which person of average sophistication would be aware (infection), or hazards the patient has already discovered.  If nondisclosure is open to debate by reasonable men, the issue is for the finder of facts.  
iv. Exceptions to general rule of disclosure:
1. Unconscious or incapable of consent, harm from failure to treat is imminent and outweighs harm of treatment.  
2. Risk-disclosure poses such a threat of detriment to patient as to make unfeasible or contraindicated from medical point of view.  If would render incapable of making decision or causing psychological damage.  Not just that might foregoe needed treatment.  
v. RULE: Duty to disclose any risk that would influence the patient’s choice whether or not to have the procedure; material risks: material to whether would have the operation (substantial risks, like BPL; probability of harm, magnitude of harm, proffered benefit).  All risks potentially affecting the decision are material.Objective standard, risk potentially affecting the decision of the reasonable patient.  Not the actual patient (hindsight bias).  
vi. Causal connection exists only when disclosure of significant risks incidental to treatment would have resulted in a decision against it.  
1. Not just assessing credibility of P’s testimony.
2. Objective rule: What a prudent person in the patient’s position would have decided if suitabley informed of all perils bearing significance.  
3. Experts are unnecessary to showing the materiality of the risk to P’s decision. Pg 251.
k. Note 2:  Informed consent duty not routinely place on other health care providers.  Hanneman v. Boyson Wis 2005: chiropractor accused of improper adjustment has same duty to disclose risks of treatment and care provided as doctors.  Actual disclosure will vary, nature of duty and limitations will be the same.  Informed consent count separate from improper manipulation count.  
l. Note 3: British rejection of Canterbury: Duty to disclose widely accepted in Us, not in England.  Pg 253.  Didn’t tell of less than 1% risk but did disclose 1% risks.  
m. Note 4 materiality of risk: Kozup v. Georgetown DDC 1987: Transfusion at birth with AIDS blood.  Died three years later.  Dismissed suit, aids risk not material in 1983.   Only one case of 3.5 million donations.  And not causative, would’ve still taken transfusion.  Transfusions necessary to save life.  DC circuit remanded for new trial.  Failed materiality, but battery claim because obtained no permission, rejecting for summary judgment claim that lifesaving treatment requires no permission.  Subsequently, experts established blood banks were negligent not to perceive risk in 1983.  
n. Note 8: Bly v. Rhoads Va 1976, adverse consequences of hysterectomy, informed consent.  Lay evidence admissible to prove doc didn’t disclose risk and patient had no knowledge.  Sometimes admissible to show adverse consequences following treatment.  Broke with Canterbury in requiring expert evidence on complex issues, whether and to what extend information should be disclosed.  This is the majority view on expert evidence often codified.
o. Note 9: Cobbs v. Grant Cal 1972, objective causation of Canterbury to protect doctor from bitter and disillusioned patient 20/20 hindsight.    Opposite position in Arena v. Gingrich OR 1988: Statute requires asking patient if wants fuller explanation.  Precludes objective standard, need not ask about reasonable patient.
p. Note 10: Legislatures responded to Canterbury by codifying informed consent, NY statute pg 258: 
q. Note 12: Med Malpractice system in general: Most suits filed were not caused by medical negligence.  Liability system picks out the wrong cases, producing higher error rates than if no suits filed at all.  But FLA has most malpractice cases: claimants initiate process, find lawyers, outcomes match independent evaluations.  Compensation more likely when researchers found medical malpractice.  But on whole, never recovered actual cost of losses even when compensation combined with collateral income sources.  Canadians only 20% as likely to be sued, insurance 10% of US, no evidence more careless.  Med malpractice not good for compensation.  
7. Statutes and Regulations: Any right requires a remedy?  Thayer- The foresight of the prudent man in D’s position (the probability of danger form his standpoint) is the test of negligence.  If jury question, means question of law is open whether conduct is acceptable or not.  Once ordinance prohibits leaving horses unhitched, negligence no longer a jury question.  Note 1: Schmitz v. Canadian Pac RR 2006 7th Cir., P inspector fell into hole beside tracks because D didn’t clear brush as required by federal regulation.  Judge didn’t instruct on mandatory regulation, reversed.  Difference between saying D should take this action and D required to take this action.  Regulations decides there is a duty to trim under federal law.  Jury only decides whether D violated regulations and whether violation caused injury. Judge v. Jury, hindsight bias (custom corrects), foresight bias (cost/benefit analysis), optimism bias, private vs. Public enforcement.
a. 3 questions

i. Is violation of statute or regulation relevant?
ii. Is violation of statute or regulation dispositive?
iii. Does statute or regulation create private right of action.
b. Brown v. Shyne, chiropractor violates statute on practice without license.  Treatment injured P.  Violation irrelevant to injury because license conferes no additional skill on holder.  Questionable verdict.  
c. Note 2 Defective Statutes: Noncompliance with statute is negligence per se (thayer’s idea) assumes legislature is supreme.   But what if statute not in effect because of technicality?  Clinkscalses pg 264, still negligent as matter of law to disregard stop sign even if technically improper to post it because any reasonable person would know that the public is relying on it.  
d. Note 3 subsequent statutes: Hammond v. International Harvester 3d 1982: Court allowed P to show OSHA subsequent requires ROPS for tractors to show they were unsafe as manufactured.  
e. Torts RST 286- Court may adopt legislative enactment or administrative regulation as reasonable man standard is statute/regulation’s purpose is exclusively or partially to protect invaded person’s particular interest against harm resulted from the particular hazard that caused it. 
i. Within statutory purpose?
ii. Design of accident?
iii. Particular hazard?
f. Torts RST 14- Negligence Per se: Actor is negligent if, without excuse, the actor violates a statute that is designed to protect against the type of accident the actor’s conduct causes, and if the accident victim is within the class of persons the statute is designed to protect.  
g. CA evidence Code 669a- Failure of due care presumed if violated statute, regulation or ordinance, proximately causing death or injury designed to be prevented by the statute to those designed to be protected by the statute.  
i. Violated statute, ordinance, or regulation of public entity.
ii. Violation proximately cuased death or injury to person or property.
iii. Death or injury resulted from occurrence which the statute was designed to prevent.
iv. The person suffering death or injury was one of the class of person whose protection was sought in the adoption of the statute.
h. Note 1 class of protected persons: 
i. Broad class, protection of streets applies to private property: Stimpson v. Wellington Service Mass 1969: Statute designed to protect against hurting the roads, require permit to drive large truck on certain small roads.  Damaged pipes under the road, broken water manes.  Preventing pipe breakage is consistent with purpose of the statute.  Primary harm was protecting the roads.  
ii. Narrow: Burnett v. Imerys Marble Wyo 2005: First priority of act to protect miners, does not apply to truckers carrying the loaded goods.  

i. Note 2, Harm Designed to be prevented: Gorris v. Scott 1874, D failed to pen sheep properly during transport in accordance with 1869 statute.  Denied recovery because not the object of the act.  Not designed to prevent loss at sea, only to prevent exposure to disease being imported.  US disagreed in Kernan v. American Dredging 1958: seaman died when lamp ignited petroleum vapors on river.  Lamp lower than coast guard regulation of 8 feet.  Although regulation aimed at risk of collision not risk of fire, statutory purpose limitation does not apply to this act.  

i. You can use common law negligence instead of the statute to prove negligence.  What if custom was preventing illness, more willing to apply custom broadly? Maybe restrict custom to the purpose, if willing to limit statute to purpose.
ii. Apply broadly because party may have relied on the law in not specifically contracting for it.
iii. Admissibility blurrs together with whether dispositive because they rely on violation of law so much.  
iv. Abrahams v. Young 2d 1996: under common law negligence foreseeable risk of injury to P and risk of harm that actually occurred need not be what made act wrongful.  With statutory claims, though foreseeably injured, was P in category of protected persons and was the harm that occurred the mischief sought to be avoided.  Questioned by Shadday v. Omni Hotels 7th 2007: Gorris makes no sense.  Duty to act, didn’t, liable.

j. Note 3, Private rights under federal statutes: Early on freely implied federal cause of action.  JI Case Co v. Borak 1966 implied cause of action for shareholder under SEC Act.  Recently more restrictive, Cort v. Ash 1975 no private action for damages (as opposed to injunctive relief) in favor of corporate shareholder against directors.  Factors in determining whether implicit cause of action:

i. Is P part of protected class

ii. Indication of legislative intent, explicit or implicit, to create or deny such a remedy?

iii. Is it consistent with purpose of legislative scheme to imply such a remedy?

iv. Is cause of action traditionally relegated to state law, in area basically the concern of the states, so inappropriate to imply federal cause of action?

v. State sometimes adopt breach of statutes as evidence of negligence or negligence per se.

k. Martin b. Herzog NY 1920: Killed in buggy/auto collision at nights, no lights on decedent’s buggy as required by statute.  D wanted ruling that prima facie evidence of contributory negligence; refused, only some evidence of negligence.  Gave P’s instruction that driving without light is not negligence in itself.  Jury found D liable, appellate reversed, Affirmed.  Jurors have no dispensing power to dispense of duty. Error to tell them that they have power to overrule legislature.  Saying not negligent when find they broke law allows them to say reasonable person breaks the law.  Reasonable person doesn’t break the speed limit except in emergency.  
1. Speeding to get to hospital
2. Tedla, walking on the wrong side of the road because safer. Necessity
3. Incapacity
ii. Prima facie case of negligence based on violation of law, a presumption.  Shifts burden to provide explanation.
iii. Unexcused omission of the statutory signal is negligence itself.  To omit willfully or heedlessly the safeguards prescribed by law for the benefit of another to preserve life and limb, is to fall short of the standard of diligence required under duty of living in organized society.  

iv. Separate question of causation between negligence and harm.  Negligence per se does not = contributory negligence unless contributing cause.

v. Excuses- Tedla v. Ellman NY 1939: Deaf-mutes walking along highway pushing baby carriages full of junk.  Did not walk facing traffic, hit by D.  D clearly negligent.  Statutory rule from common law rule to the same effect, CL having exception when traffic from behind much lighter than oncoming traffic.  Unreasonable to ascribe to legislature an intention of implementing the CL rule without exception, exposing pedestrians to greater risk.  RST 288A endorses Tedla majority.  If compliance with statute is more dangerous than non-compliance, excuse from negligence per se rule.  Also excusable by necessity, emergency, incapacity, like at CL.  3rd RST-LPH 15b says statutory causes of action judged by negligence, not strict liability, violation excused when actor exercises reasonable care in attempting to comply with the statute.  CL says may rebut NPS by showing reasonable effort to comply
l. Hypothetical: Patient injured by procedure.  Dr. not licensed to practice medicine.  Lack of license dispositive? 
i. Probably prima facie, may be sufficient evidence unless proper excuse.  Possible excuse: technicality, failed to take continuing education class, etc.  
ii. Should be dispositive because licensing board is a gatekeeper.  
1. Statute to protect patients by making drs continue education.  Harm within the statute because skills not up to par because didn’t takes classes.
2. Not just violation, but whether violation was causative.
3. Defer to the rule abiding party and defer to the experts (institutional)
4. (Deterrence) if you make lots of exceptions people won’t take their courses.  Doesn’t matter whether negligence was causative.  Private attorney general

5. (Corrective justice) matching the faulty party- if you want to be P, better be harmed by this D by his actual negligence.  (causative)
iii. Admissibility of constitutionally defective or technically inoperative:  or if standard of care set after the case.
m. Note 3 pg 277 statutory duty and proximate cause: D defeats liability when wrong of 3rd person severs causal connection between D’s negligence and P’s injury, including negligence arising from statutory duties.  Ross v. Hartmann DC Cri. 1943: thief stole unlocked car with keys in it and ran over P.  D in breach of ordinance prohibiting leaving unlocked car out.  Trial held thief’s intervention did not take case outside statutory prohibition.  Purpose to promote safety of public streets.  Since safety measure, violation was negligent.  

i. In Richard v. Stanley Cal 1954 opposite result: Code proviso barred use in private tort action.  No action at CL leaving key in ignition does not assure will be driven like lending to another would.  Unless left in dangerous area, not general duty of care.  

ii. Note 4 Dram shop stautes: statute makes illegal to sell alcohol to customer, is provider responsible for injury caused while DWI?  Early common law treated driver as sole cause by drinking it.  Cal 1971 Vesely v. Sager: misdemeanor to sell alcohol to drunk person.  An actor may be liable if his negligence is a substantial factor in causing an injury, and not relieved of liability because of intervening 3rd party if such act was reasonably foreseeable at time of negligent conduct.  Extended by Ewing v. Cloberlead Bowl Cal 1978.  Coulter v. Superior court held private alcohol provider negligent.   Overruled by legislation with explicit case citations.  
1. PA found no liability for host alcohol provider Klein v. Raysinger.  PG 280. 
2. Providing to minor made responsible Congini v. Portersvill Valve 1983
3. Koehnen v, Dufour Minn 1999, social host can charge for beer, still social host.  
4. No common law on dram shop law.
n. Private right of action? Uhr v. East Greenbush Schl Dist NY 1999:  Statute requires schools to conduct scoliosis screening each year.  Not checked 8th grade year but negative results previous two years, found in 9th grade.  Surgery required instead of braces because not found soon enough.  Trial court rejected private and common law rights of action.  Specifically says no liability from conducting the test that did not exist already.  Statutory command does not always create right of private enforcement.  To determine if fairly implied, ask:
i. Whether P is part of protected class of statute
ii. Whether recognition of private right promotes the legislative purpose
iii. Whether creation of right is consistent with legislative scheme.
iv. Meet 1-2.  3: has own enforcement mechanism, commissioner.  Low cost to conduct screening, did not want high costs of private action.  
v. No common law right to scoliosis screaning.  Creating by statute but imperfectly.  If court creates private right of action, may impose too many costs on the states that it didn’t want.  Public AG has some discretion, and can weigh costs/benefits of enfrorcement.
1. Lucy v. Webb (283?) problems of private enforcement. No public discretion.
2. May bring too many suits without weighing costs and benefits.
3. Administrative enforcement can have set fines. More predictable, more affordable.  
vi. Causation-
1. Was lack of license causative of malpractice- but for cause because wouldn’t have treated person if obeyed the rule. Cause in fact.
2. When to allow statute to trump jury, say violation of statute means negligence as a matter of law, or when use jury instructions to mandate verdict.  (Cardoza).
3. When should or must judge allow cases to go to jury even without direct proof, race ipsa loquitor.
vii. Note 1: Reluctance to infer private rights of action from statutory duty in complex administrative schemes.  Executive with authority to oversee and regulate the rule approved the building.  Negligence decided upon all relevant evidence, including violation of safety regulation, but also facts showing due care.   NY appellate in Elliot- safety regulation not negligence per se because subordinate rule-making body.
viii. Note 2: Perry v. SN TX 1998: Parents knew other people’s kid was being abused.  Statute requires anyone who has cause to believe to file a police report.  But no private right of action under negligence per se.  Would be too broad a net.
ix. Cuyler v. US 7th 2004-  pg 285 too wide a net.  Parents suspects child care provider.
8. Circumstantial Evidence applies to both negligence and causation.  Proof of Negligence/Res ipsa loquitor - P tries to show what D did, how dangerous it was, D’s opportunity to discern the danger, the availability of safer alternatives, and D’s opportunity to know about safer alternatives.  Res Ipsa Loquitor- the thing speaks for itelsf- frequently invoked when establishing D’s negligence by circumstantial evidence, sometimes trying to persuade jury by strength of the doctrine itself, other times combines doctrine with lay and expert testimony.
a. Standard burden shifting: P must show damage, breach, causation, legally cognizeable damage.  Burden shifts to D to prove defenses: contributory negligence, assumption of risk, necessity.
b. RIL burden shifting: P has enough circumstantial evidence to shift the burden on the key elements.  Close enough to negligence and causation that D must now prove one of the elements is not met.  Can use circumstantial evidence to show there is a genuine issue of material fact for the jury, overcome summary judgment.  
c. Byrne v. Boadle (1863) 298-07: Witnesses saw P struck by flour barrel being lowered from flour dealer’s window when walking on street.  D says no evidence of negligence for the jury, consistent with purchaser or complete stranger removing the flour.  
d. In certain cases res ipsa loquitor, and this is one; the mere fact of the accident having occurred is evidence of negligence, as, for instance, in the case of railway collisions.  Although some accidents do not raise a presumption of negligence, some do. It is the duty of persons who keep barrels in a warehouse to take care that they do not roll out, so the fact that it rolled out is prima facie evidence of negligence.  Barrel could not roll out without some negligence, and preposterous to require P to prove who in D’s warehouse was negligent.  Examples of res ipsa loquitor: prima facie negligence if:
i. In building or repairing a house or putting pots on chimneys, if passing person on road is injured by something falling on him.
ii. If an article calculated to cause damage is placed in a wrong place and does mischief, those whose duty it was to put it in the right place is prima facie responsible, and must state the facts to rebut the presumption of neg.
e. The accident itself can establish prima facie case of negligence.  Even if someone else was responsible for the fall, D was responsible for their behavior.  
i. Why? Information costs.  Knowledge D had.  Kind of like strict liability, must still prove negligence by employee to get to strict liability.  Circumstantial evidence makes prima facie case strict liability, employee negligence.  Strict liability would be another answer to this question besides REL by putting burden and risks entirely on the defendant.  
ii. Doesn’t usually happen without negligence.  The event speaks of its own negligence.
iii. Disagree with Byrne for 2009?  We now have more robust discovery rules, P could find out what actually happened.  RIL makes less sense when P can depose employees.  But employees might protect each other, what if nobody saw the barrel.  
f. Note 1: Res ipsa allows proof of D’s negligence by circumstantial evidence. In Byrne, issue of whether D responsible for handler, not for the handling, vicarious liability of employees.  
g. There must be reasonable evidence of negligence, but where thing shown under D’s management or D’s servants’, and accidents ordinarily doesn’t occur using proper care, these together are reasonable evidence, absent D’s explanation, that accident arose from want of care, negligent. Scott v. London and St. Kath 1865
h. Wakelin v. London 1886: P struck and killed by D’s train.  Unobstructed view of track, no specific evidence of neglect or omission by D.  Jury found for P.  House of Lords overturned: No evidence train ran over man instead of man running into the train.  
i. America rapidly adopted this burden shifting doctrine.  D must disprove was negligent.  Wigmore and Prosser said res ipsa loquitor requires:
i. Event of a kind not ordinarily occurring in the absence of negligence (how, negligence)
ii. Caused by agency or instrumentality within exclusive control of D. (who, negligence.) Same for RST 328D.
iii. Not due to any voluntary action or contribution by P. (who, negligence)
j. RST 328D Res Ipsa Loquitor: May infer that P’s harm caused by D’s negligence:
i. Event of kind ordinarily not occurring absent negligence
ii. Other responsible causes, including P’s conduct, are sufficiently eliminated by evidence; and
iii. The indicated negligence is within the scope of D’s duty to P.
iv. Court determines whether jury may reasonably or necessarily so conclude.
v. Jury decides if could go either way.
k. RTT:LPH 17 Res Ipsa Loquitor: Factfinder may infer D was negligent when accident causing harm is type ordinarily occurring by negligence of class of actors of which D is a relevant member. Simplifies to just how (negligence) and simple who question.
l. Note 2: Larson v. St. Francis Hotel Call 1948, Chair thrown out of hotel hits person on street.  Thrown by people celebrating VJ day, court refused res ipsa.  Hotel has not exclusive control of its furniture.  The mishap was quite likely due to fault of guest or other person than D.  Most likely inference that was someone other than D.  Not an occurrence which ordinarily does not happen absent D’s negligence, but one that ordinarily might happen despite D’s reasonable care.  Hotel not required to place guard in every room.
m. Connolly v. Nicollet Hotel Minn 1959: Junior C of commerce convention in hotel, drinking, revelry and hooliganism gave hotel notice.  P injured by falling object.  Larson distinguished as case with surprise celebration.  Appeal overruled trial judges JNOV without saying RIL: direct evidence of everything not required, circumstantial evidence alone may authorize finding of negligence, inferred from facts and circumstances, where facts take inference outside the realm of conjecture into the field of legitimate inference, a prima facie case. Ample notice, since more foreseeable, hotel had more control because could have done something; added security, etc.
i. How (Negligence), stronger inference of negligence from foreseeability
ii. Who, causation.  Negligence by hotel inferred because foreseeability creates broader duty in hotel. When hotel has more information has higher duty
n. Note 3 RIL and guest statutes: Galbraith v. Busch NY 1935, P was guest in daughter’s car driven by another.  Unexplainably swerved off highway, injuring mom.  Trial said raised presumption of negligence, shifting burden to D, who entered no evidence, what appeal termed “suspicious conduct.” Information costs greater for pedestrian than for guest in someone else’s car.  If guest passenger dies, there is still an information problem for the living plaintiff.  Information cost basis comes up again and again; hotel notice; passenger vs. pedestrian.
i. RIL pitched as common sense, probabilities.  But really comes down to who has more information.
ii. Passengers also different because assumed certain risks.
o. Burden should shift if D owed duty of reasonable care to P in operation, maintenance, or repair of auto.  However, substantive law precludes RIL because P was a guest in the car, assumed the risk of defect in car not known to D.  They assumed duty of reasonable care for her protection in operation of car, but no duty to discover and repair defect not known to them.  Though unexplained, equally probable that something broke as that he unexplainably swerved off the road for no reason.  Evidence inconclusive.
p. Galbraith overruled in Pfaffenbach b. White Plains Express NY 1966: P was guest in car struck by D’s truck, D gave no explanation for crossing the median.  Whenever a vehicle comes onto wrong side of road, prima facie negligence.  Guest doesn’t apply because wasn’t D’s guest, hadn’t assumed risk of D’s hidden defects, and didn’t have an opportunity to observe D’s operation of vehicle.
q. Acts of God Walston v. Lambersten 9th Cri 1965: D’s boat disappeared at sea while crab fishing, seaworthy when left. P thought sunk from taking on too much crab, court refused RIL noting sea is hazardous and mysterious loss doesn’t infer negligence.   Act of God in road cases too, Bauer b. JH Transport 7th Cir 1998: Tractor trailer rolls over on truck and kills driver on windy/rainy day.  Powerful gust of wind hit tractor when trees stopped. D wanted to argue act of God, instead argued he wasn’t the proximate cause of accident.  Appeal said D not obliged to plead act of God affirmative defense but could rely on claim that weather was sole proximate cause.  RIL doesn’t change a thing, only requires D to assert some other cause than his own negligence.  D did so in asserting the weather was the cause.  
r. Note 5: Directed verdict for P based on RIL circumstantial evidence. Newing v. Cheatham (Cal 1975): Only possible cause of crash was negligence of D in running out of fuel in flight.  D had been drinking that morning, alcohol permeated breath of pilot and passenger, but not on P deceadent.  8-9 beer cans. No other apparent cause and time of flight when would have run out and tanks were empty.  Pilot owned plane, only licensed pilot, at controls at tie of crash, federal regulations impose ultimate responsibility on him; exclusive control; No evidence P had any control or contributed to it. When the record of the plane was examined, the smell of alcohol was found on pilots and 2nd passengers breath.  So drunk, RIL allows directed verdict against D.  In Morehon v. Rias NY 2006 P did not qualify for RIL directed verdict.  Deliveryman struck by falling material from construction sight.  P couldn’t say who let them in, didn’t report the accident to that person or anyone else, didn’t seek medical care for 2 weeks.  D testified no workers there that day.  Only the rarest of RIL cases allow P to get summary judgment or directed verdict.  Only when P’s circumstantial evidence is so convincing and D’s response so weak that inferring D’s negligence is inescapable.  RST 17: most states treat RIL as creating only a permissive inference that jury is entitled to make, only a few treat as rebuttable presumption which requires D to offer evidence of suffer directed verdict.  
s. Colmenares Vivas: couple in airport in Puerto Rico, riding up escalator. Handrail stops but excalator keeps going, husband catches wife but falls himself.  Trial court says you can’t use RIL, refuses to send it to the jury and gives D summary judgments.  1st Circuit said that airport did have Exclusive control, because you can’t contract out your responsibility to keep your property safe.  Non-delegable duty to keep property safe.  Because of kind of landowner, maybe common carrier on escalator, you can’t contract out public duty even if delegate the actual duty to inspect, you still have actual duty if something happens. Non-delegable duties: 
i. Employer/employee
ii. Duty of homeowner to invitee, as opposed to licensee.  Business guests instead of social guests.  Duties of landowner.
iii. Innkeeper and common cariers.
t. Port authority did daily inspections despite contract for maintenance, indicating they knew they had a duty over it.  But these inspections were cursory, didn’t inspect the escalators but inspecting to make sure the contractor showed up.  
u. Make plaintiffs find experts to prove the case since they will have to anyway if D hires their own experts.  Oddly, P never came up with an expert on their own in a technical case.  Pretty unusual, although almost any case could have an expert but very expensive, so put burden on institutional defendant.  
v. RIL does apply, court said didn’t because D did not have exclusive control.
i. Not ordinarily absent of negligence- not injury, but because malfunction for handrail to stop sudently.
ii. Exclusive control of injury causing instrumentality- Port authority effectively had exclusive control over escalator because authorities in control of a public are have a nondelegable duty to maintain its facilities in a safe condition.  Exclusive does not mean that no one else could also be responsible.  Purpose is not to restrict RIL to cases where only one actor responsible, but to eliminate possibility that accident caused by a third party.  Enough that D had ultimate control, even if shares responsibility with another, or if D was responsible even though someone else had physical control over it.  If nondelegable duty, exclusive control.  
1. Nondelegable duty if responsibility is so important to the community that it should not be transferred to another.  

2. Public entitlted to rely on port authority, not its agents or contractors.  
3. Public authority may not delegate responsibility to see work in public place is done carefully, or to maintain safe roads and public places.  Owner has nondelegable duty to keep business premises safe for invitee.  Not to allow shift of responsibility to keep areas safe used by the public.  
w. Note 1:Holzhauer v. Saks Md 1997: Escalator suddenly stopped together with handrail, court refused to allow P to use RIL: public safety stop buttons to prevent injury.  Sudden stop does not infer D’s negligence because anyone could push stop buttons and reasonably so.  Evidence doesn’t suggest anyone did, but that’s not necessary, need only show just as likely a cause as D’s negligence.  Since never before nor since malfunctioned, equally likely at least that not D’s negligence.  No exclusive control because customers have unlimited access.  
i. Automatic doors: Rose v. NY Port Authority NJ 1972: Injury from automatic door, RIL.  We are not generally injured by passing through automatic doors, unusual injury suggests negligence.
ii. Kmart v. Basset Ala 2000: door closed on her, fall fractured hip.  SC reversed $300k verdict; no negligence in failing to have routine maintenance and wait for signs of trouble before calling for repairs and that failures of this sort can’t happen absent negligence.  
iii. Ybarra problem: Ybarra v. Spangard: After P’s appendectomy woke up with sore neck, sued multiple healthcare providers.  One probably responsible, but evidence couldn’t show which one.  Without RIL no incentive for D’s to tell what they knew.  CaSC applied RIL to force them to talk, each said nothing happened, trier of fact found them all responsible.  To smoke out someone must actually know the cause of injury, and must be willing to lie at deposition but tell the truth at trial.  We allow jury to impose liability on all D’s even knowing all not responsible in order to coerce the responsible D to give it up.   As a group they have exclusive control, but no particular person does.  Court says this is the best place for RIL, 
1. there is no contributory negligence because under anesthesia;
2. injury was to healthy part of body, so not ordinary. 
3.  Conspiracy of silence.  
4. P would never be able to prove his case in this situation.
iv. Think through RIL sliding scale:
1. Unconscious P
2. Conspiracy of silence
3. Negligence
v. In this case, went in healthy and came out damaged.  Even if we don’t know who or how they were negligent, we can infer someone was.  Higher duty makes negligence less important.  More duty to take care of a vulnerable victim, like common carrier higher duty.
vi. Information Costs- Dead defendants or witnesses, or unconscious.  Who should bear the cost of uncertainty?  If you can establish some inference of duty or negligence, tends to allow more ambiguity in the other factors.  Idea that victim should not bear the costs of uncertainty, that the guilty should.  Shifts the burden of production to the defendant, shifts litigation costs.  
vii. Increasing chances of settlement.  If D has to bear more cost of they will settle.
1. Bearing costs of uncertainty when no prospect of certainty
2. When someone has access to info they should bear the costs
3. Judicial economy, increase settelemtn.
viii. Imposing RIL when it doesn’t speak for itself allows jury to impose strict liability.  But just because lack of info, doesn’t mean should be SL.
x. There really is no clear line between direct and indirect evidence.  We call fingerprint direct evidence when partial fingerprints are mostly just interpretive.  In questions of evidence, we are always making inferences.  Though we don’t label some inferences direct and call them circumstantial, Byrne says some of them still can go to the jury.  We accept more ambigutity in tort law than in criminal because of what is at stake.  
i. Colmenares Vivas emphasizes #3, the legal duty.  In this case the duty involved raises the stakes on the defendant, the owner of the property.  This higher duty allows lowered expectations of facts brought by the victim.  That’s the sliding scale.
ii. Colmenares dissent wanted experts.
y.  At Byrne D asked for directed verdict and didn’t receive it, still didn’t present any evidence; they didn’t have any.  The smoking out should have happened at the trial level, but it didn’t.
z. Blue Bus problem- pedestrian walking on sidewalk in town and hit by blue bus.  City’s bus line is blue, other buses can come through, but 90% of buses are the city’s, and very few of the 10% are blue  Case brought purely by probability.  
i. Access to the evidence, there might be discovery, but D can bury evidence.  Provides disincentives for getting rid of evidence.  Encourages settlement, judicial economy.  
ii. Bus problem frames how probabilities come into court.  Pretty strong confidence about each one, product rule, very low confidence overall.  51% for all five, 3% chance that you cleared all 5.  Problem of inferences when you break them up in a case.  But the elements are not independent.  
iii. If 100% in 4 elements and 49% on one element, overall is 49%.
V. Causation: Cause-in-Fact (Chapter 6, section A) (Week 6-7)
“But for” causation: Grimstad and Zuchowicz
Lost chance: Herskovits v. Group Health Cooperative
      Multiple causes and uncertainty, and the expansive “substantial factor”
Kingston v. Chicago; Summers v. Tice 


       Concert of action/conspiracy, Market share liability: Hymowitz, Skipworth v. Lead Industries 
V. Causation: RIL and Cause-in-fact share themes of burden shifting, sliding scales, and corrective justice v. Deterrence.  
1. FFTL 116-118 Loss of a Chance to Survive, Herskovits v. Group Health Co-op.  Already ill  or injured P whose chances of recovery or survival are reduced by D’s negligence.  D failed to diagnose cancer until survival chances were 25% (absent malpractice survival rate was 39%).  P would not have more probably survived absent the malpractice, but court said could recover for some damages, concurrence said the 14% difference.  D liable for reduction in decedent’s chances of surviving.  D was more probably than not the but-for cause of the reduction in chances, in this case 100% responsible.  But probability that caused death was 19% (14/75).  Imposes proportional liability when D is less probably than not the cause of P’s death.  Harm is the lost chance to survive, the increased risk of dying.
a. Concurrence says that don’t compensate lost chance as certainties but as what they are, a lost chance.  Concurrence identifies harm as decrease in probability, where majority views the harm as direct damage for premature death.  Majority focuses on premature death from misdiagnosis.  Key question in this case is actually living or dying, the lost chance identified in the concurrence. Question is whether he was one of 61 that would die anyway, or one of the 14 that only died because of the negligence.  
b. Majority slips from lost chance justification to incremental damages conclusion.  Allowed compensation for incremental loss if you can show but-for causation for the incremental loss.  Majority says 14/39 = 36%, but gobbledygook.  Majority takes backward incremental approach (loss of time), where concurrence seeks loss of chance to live (for rest of life). Instead of saying had 100% of a year lost, loses 14% of rest of their life.  Majority focuses wrongly on incremental loss of time, and concurrence focuses on partial loss of life.  14% if 5-year survivial rate, which is used for complete survival.  100% of increment verses 14% of something whole, the rest of their life.
c. Court presumed there was already a loss of chance doctrine in tort law.
d. Could instead stick it to the breacher.  RST 3rd 26: Negligence follows necessary condition of outcome test.  Herskovitz improperly cited RST 2d 323.  Undertakes services and increase risk, subject to liability for failure to exercise reasonable care.  But RST 323 is about when you are subject to duties, not when causation is sufficient.  Creation of duty does not create causation.  Court takes this out of context.  
e. Majority of states have adopted loss of chance rule (even though built on RST out of context) but limit them to medical malpractice and drug overdose cases that are statistically complicated.  Herskovitz influence RST 3rd 4, now allowing recovery for lost chance of recovery from disease or medical condition.  
f. Stick it to the breacher- Negligence is about getting the right behavior.  Since people get away with negligence sometimes, allow overcompensation in other cases.  Overcompensation in deterrence section makes up for inefficiency of punishment.  Kind of like punitive damages that stick it to the breacher.  Causation isn’t about whether behavior was good or bad, but whether victim gets to enforce it.  But if you make too many overcompensation rules, you might stick it to the medical profession.  Stop short of overdeterrence, but ok if every once in a while we overcompensate with a few rules because not overdeterring because inefficient enforcement.
2. Cause in Fact: D not cause in fact if P had injury before accident.  RST 26- Tortious conduct must be factual cause of physical harm for liability to be imposed.  Conduct is factual cause of harm when harm would not have occurred absent the conduct.  Must be necessary condition for the outcome (RTT:LPH 26), need only be a cause as opposed to the cause.  
a. NY Central RR v. Grimstad 2d Cir. 1920: Grimstad got judgment, reversed on appeal.  P was captain of Grayton barge owned by D.  D failed to equip barge with life-preservers, for want of which P drowned after falling into water. Tug Mary M bumped the barge, husband fell in, wife saw him 10 feet from barge, didn’t know how to swim.  Wife ran for line, he was gone when she returned.  Engaged in interstate commerce, judge let jury decide whether negligent not to have life-preserver and whether would have been saved by it. Jury said was negligent, but life preservers are put on before getting into the water and would not benefit P.  Life buoy would have, so treat charge as such. Proximate cause of death was falling in water, court assumes without negligence of P or D.  Jury were left to pure conjecture on whether buoy would have helped.  No way to know whether she could have got to it in time.  D should have been given directed verdict.
i. Negligence charged is lacking the buoy on the barge.  Pretty strong case of negligence.  No liability, because no showing that but-for the lack of buoy (negligence) the harm would not have happened.  To prove the case, but-for the negligence the harm would not have happened, counterfactual.  Guessing what the world would have looked like as an alternate universe.  
ii. Causation raises tension in the goals of tort law, deterrence vs. corrective justice.
1. only some people get to enforce tort deterrence, private attorney general must be the actual victim of the risk/negligence.
2. Matching up the victim with the tortfeasor to get into private law (corrective justice).  Difference between public and private law, private law requires a person to person match for deterrence.  Not just collective justice.  In tort law, the victim must find the right defendant, and the right type of negligence.  
3. But-for causation, requiritive causation limits what gets into court.
iii. How do you make causation less of a barrier to collective justice. 453. Kiricinich cites Zinnel.  Tort law is not a criminal case, we’re ok with a certain amount of uncertainty.  Where certainty is impossible we can’t insist on it.  If reasonable men might at least differ, when you have uncertainty, Zinnel says send it to the jury.  That’s just like RIL, the comfort with ambiguity.
b. Note 1: Ford v. Trident Fisheries Mass 1919, decedent fell overboard and drowned.  P alleged rescue boat was negligently lashed to deck instead of suspended from davits where it could be easily lowered.  Trial court said even if negligent, no show of causal contribution.  Disappeared right when he fell.  In Kirincich v. Standard Dredging 3d Cir. 1940, fell off dredge, friends tried to save him with inadequate life-saving equipment.  Appeal reversed dismissal of P’s case. If D could swim, even badly, would’ve no doubt been saved.  If couldn’t swim, might have been saved.  Prefers Zinnel v. US Shipping Board: no certainty, but not a criminal case, and reasonable people could disagree.  More recently, in Reyes v. Vantage Steamship 5th Cir. 1980- drunk decedent jumped off boat and tried to swim to buoy, immediately in trouble.  Ship was under duty of maritime rescue, liability depended on causal connection between failed rescue and drowning.  Regulations required rocket-powerd line-thrower.  Trial denied relief, appeal initially reversed, then reversed and remanded for causation finding.  Court must determine whether there was time for crew to go to hypothetical storage, obtain hypothetical line, move it to location, and fire the appliance, before the the drowning.  Take into account that firing could have hurt drowner.  District court held for P, saying D’s negligence was 15% responsible for death.  When dead victim, why place difficult burden on the widow when you have a case of negligence.  When negligence as a matter of law, and addressing causation, how much burden do we shift.  Reyes is strong case of negligence (matter of law), so court gives more breathing room to victims widow instead of D. Shifts burden
c. Note 2: Switching burden of proof of causation- Haft v. Lone Palm Hotel Cal 1970: P wrongful death when father and son drowned in motel pool.  Statute required lifeguard or signs.  D did neither, but no evidence how deaths occurred.  Although the paucity of evidence on causation is normally burden shouldered by P, the void results from D’s failure to provide lifeguard. Failure to provide guard Greatly enhanced chances of the current drownings, Prevents P from proving causation, and greater proximate cause certainty would permit D to have advantage of lack of proof inherent from their negligent activity.  
d. Such burden shifting was rejected in Schwabe v. Custer’s Inn Mont 2000.  P drowned in motel pool with no lifeguard sign; motel lacked requisite personnel required by statute when no lifeguard there capable of performing CPR.  Since underwater so long, court concluded no intervention would have saved.  
e. The negligence caused the lack of evidence, so judge is not going to let D get off with it. Efficient breach, you do something wrong, shouldn’t you face a penalty.  
f. Corrective Justice
i. Ybarra raised corrective justice problem, no matchup.  We all knew all 7 were not responsible or even shared some responsible.  But since impossible to match, court was willing to lower the standards of corrective justice to compensate victim or hope for more info.
ii. Grimstad- although negligent, this particular victim was not hurt by that negligence.  No right to compensation, no corrective justice.
g. RIL and Causation- sliding scale.  How strong are the inferences of causation and probability, and do we allow a sliding scale, if higher duty breached do we accept lower evidence of causation.

h. Zuchowicz v. US 2d Cir 1998: US appeals judgment against it.  P claimed fatal lung condition resulted from D’s negligent prescription overdose of Danocrine.  Judge gave million dollar damage judgment.  1600 mg, 2x recommended dosage.  D stipulated that negligent and violated standard of medical care.  Took overdose for month, then got right dose.  Had weight gain, bloating, edema, etc. from drug.  Dr. told her to stop taking Danocrine.  Continued to have shortness of breath and chest pain. Oct 1989 (started Feb 1989) diagnosed with PPH, rare and fatal disease; 2.5 yr life expectancy, need transplant.  On waiting list for lung transplant when got pregnant, can’t have transplant and exacerbates PPH.  Son born Nov 1991, she died in December.  
i. P’s expert testified drug overdose probably caused it because ruled out all other causes and consistent timing. Reasonable jury could have found Danocrine was the but-for cause.  Negligence only responsible for overdose.  Couldn’t prove overdose itself made any difference.  Negligent act must be but-for cause. D being but-for cause not enough, D’s negligence must be but-for cause.  The negligence must cause the harm. But for negligent overdose, the harm would not have happened.
ii. But virtually impossible to say whether overdose caused it, because 800 mg was recommended to balance the benefits to the same costs.  Non-negligent dosage can still cause PPH, but benefit outweighs risks.  Both RIL and causation raise issue of certainty.
iii. Cardoza, Traynor said if act is wrongful because increases chance of harm and that harm results, trier of fact may infer that negligent behavior caused the harm.  D must then introduce evidence denying but-for causation and showing negligent was not a substantial factor. Martin b. Herzog.  

iv. Where such a strong causal link exists, it is up to D for bring evidence of lack of but-for causation of negligence, and that negligence was not a substantial factor.  RST 26 Tortious conduct must be factual cause of harm.  Calebresis includes requirement of proving not substantial factor.  But-for cause vs. Substantial  Factor
v. When known negative effect of drug results, and prescribed overdoes or wrongly prescribes, factfinder may find that overdose  was a substantial factor in harm.  Judgment affirmed. [Direct correlation between dosage and amount of risk] When we lack direct evidence, but we have probabilistic evidence of increased risk, that creates prima facie case.  Not quite like Ybarra, though in both cases P has much less knowledge.  [No one can establish the fact in either case].  We know they were somewhat guilty, so shift the production burden; stick it to the breacher.  Ybarra has the matchup problem, Zuchowicz does not.  Zuchowicz has corrective justice problem, but only in whether the negligence was the but-for cause.
vi. Note 1: In SL causation proven by push/pull, weight of truck sufficient to break pipe. But if substantive offense requires truck be above permitted weight, cause requires showing that excess weight made the difference.  Stimpson.  No SL in Med malpractice, so causation especially difficult.  Current dosage reccomends 400 mgs for some conditions and 200 mg for others with strict warning against doubling dosage.  

vii. Note 2: Slip and Fall cases another formulation: Reynolds v. Texas Pacific RR 1885, 250 lbs woman falls down unlit stairs after being told to hurry.  D said could’ve fallen in broad daylight without hurry.  But where D’s negligence greatly multiplies the chances of accident and is of a character naturally leading to its occurrence, the mere possibility it might have happened without negligence is not sufficient to break the chain of causation between negligence and injury.  The whole tendency of the evidence connects the accident with the negligence.  Even though doubt about whether this particular negligence caused the harm and D may claim could have fallen even if lit, distinguish post hoc ergo proctor hoc: one thing happened after the other, therefore the first caused the other.  Our hindsight bias, when we see a then b, we psychologically think a caused b.  Looking at probabilities and statistics instead of direct evidence.
viii. Note 3: Cause in fact in Products liability Engberg v. Ford SD 1973: Husband killed when drove new car off highway, no one knows why.  P said seatbelt insufficiently strong to withstand impact, found buckled but broken after the crash and no blood found in the car.  P’s expert said broke because rubbed against frame of seat, design and assembly were improper to prevent rubbing.  Absence of internal damage indicates injury occurred outside car, and had seat belt worked injury would have been minor.  D’s expert said belt could not come into contact with frame, that severed by metal capsule tying seat wires and that capsule was moved from manufacture spot.  Some evidence belt not on tight and could’ve slipped out.  Proper jury case because D could not show P‘s story was contradicted by undisputed physical facts and said survival if belt worked was not mere speculation.  

ix. Sanchez v. Hillerich Cal 2002: P is pitcher for CSU, was struck by USC batter’s hit ball.  D manufacture bat, which had pressurized air bladder to increase speed of ball.  Trial judge dismissed case saying ball speed was never established, no causation attributed to increased risk of use of bat.  Appeal said increased speed established qualified for jury, ball must have reached P sooner than if Correa had used a regular bat.  P’s expert said ball was travelling at 108 mph, giving .32 seconds to react, less than acceptable NCAA.  Must he show could have reacted with regular bat?

x. Proximate cause is a rule of physics, not a negligence criterion.  Collier v. Citizens coach, ARK 1959: True or false.

3. Substantial factor- Instead of carving out exceptions from but-for, we could get rid of the rule of necessary causation and adopt the substantial factor test. CA adopted substantial factor for jury instructions.  3rd RST Torts 26 comment j, substantial factor is confusing and misused, and has not withstood the test of time.  In cause-in-fact, substantial factor test broadens liability. RST 432, negligent conduct is not substantial factor if harm would have been sustained even if actor not negligent. Defines substantial factor in terms of but-for causation, thereby limiting it.  Then in (2), adopts the Kingston rule.  If two sufficient causes, negligent actor may be substantial factor.  If you cause the harm first, it doesn’t matter that another was coming along later.
a. Most courts use total damages instead of incremental damages for judicial economy and to stick it to breacher. B479, impossible to apportion damage, and tortfeasor would otherwise get away with it.  Practical difficulty.  We want to deter instead of underdeter.  Better to overdeter for practical reasons.  
b. Moralist position, don’t let both wrongdoers escape and punish the innocent party.
4. Loss of chance
a. In Herskowicz, taking away the negligence, probably wouldn’t take away the harm.  RST 4: lost chance, some have partial recovery and some have partial.
5. Multiple causes (overdetermine) 
a. Kingston Natural: each cause must be sufficient.  NW fire with unknown origin, NE fire caused by train, neither is but-for cause because but-for negligent fire, house still would burn down.  Negligence contributes to the harm.  If there are multiple sufficient causes, either negligent cause will do.  Where two causes, each attributable to the negligence of a responsible person, concur in producing an injury to another, either of which causes would produce it regardless of the other. B 479
b. Harm can be overdetermined.  Fair exception to but-for causation.  Can’t let people get off the hook by colluding.  But if knows other fire will be there first, still culpable?  But creating a larger risk?
c. Creates rebuttable presumption.  If overtaken by larger fire, then maybe not.  Could be intervening or superceding cause.  If comparable size, liability.  Get off the hook for a raging forrest fire.  Intervening or superceding causes.  
d. Negligence establishes what risks in general are created by the activity.  Causation is more about, what did the risky behavior actually lead to.
e. Natural fire exception: deterrence wants to punish negligence regardless of whether causation or not.  Natural fire means the risk of destruction was just part of how stuff happens.  Luck or act of God.  But isn’t it also lucky to collude with other firestarter?  But you can’t collude with nature.  If natural, God was making a moral statement about the victim.  Natural part of Kingston no longer part of the law.  Moved away from by causation.  
f. Both are sufficient and neither is necessary because of the sufficiency of the other- Kingston, both liable.
6. Alternative liability-Summers vs. Tice: Tice extends Kingston.  Trying to triangulate the bird.  Only one bullet, and we don’t know which gun it came from.  Both were negligent in firing.  Where 50-50 chance, we shift the burden to D. Joint and severable liability, each party responsible for full amount of damage, but altogether both can only pay 100% of damages.
7. Concert of action ( Hall v. DuPont)
a. FFTL 116, blasting cap manufacturers are part of a trade group.  Blasting caps designed to be indistinguishable to avoid tort liability.  Because they acted in Concert.  Even if you don’t know which one produced that particular cap.  Like Ybarra in that we don’t know which D did it but pretty sure at least one was, but different in loss of corrective justice in Ybarra, not a stick it to the breacher.  Ybarra treats as a group when some of them likely were not negligent.  In Hall, companies were all negligent in making their caps the same.
b. Bichler- DES cases. Trial court used Concert of Action because manufacturers has split costs on getting FDA approval.  Concert of action is more like conspiracy, generally requiring higher culpability.  In Bichler, may not acted conspiratorily or maliciously, but worked together.  Bichler was only upheld on procedural ground.  D did not challenge the jury instruction of concert of action by malice.  P in next case afraid would not hold up. So pushed market share liability.
8. Market Share- These cases trying to make big leap from corrective justice matchup.  When P cannot identify particular tortfeasor through no fault of their own, 
a. Sindell and Hymowitz set up factors for isolating and applying market share.
i. All named defendants must be potential tortfeasors (everyone of them was negligent, More like Summers v. Tice, and less like Ybarra.  All of the DES manufacturers were negligent. 
ii. Most of potential tortfeasors must be named in suit.
iii. Products must be identical or fungible.  So similar that victims can’t distinguish, and exactly the same risk.  Fungibility became critical.  DES marketed by all as the pink pill. Same exact formula, same exact risk.
iv. Not P’s fault that can’t identify tortfeasor.
b. Get past corrective justice, but holding the negligent industry liable together.  Allow a mix and match instead of a direct max, allowing a class of P to sue a class of D.  Courts have backed away from applying market share further, Skidworth, because of causation problems.
i. DES used exact same formula, and lead paints are not exactly the same.  Different concentrations and different bioavailability (absorption rates), so risk is not fungible. (Red herring, court is wrong.  Just because different amounts of negligence, why can’t experts establish the different amounts of bioavailability).  You can make guesses about the risks involved.
ii. long time period, 100 years.  As purely a causation question.  Real problem is not causation, but negligence.  Court is looking too narrowly.  
iii. Better argument is the difference in negligence over 120 years, more knowledge, other options for painting.  Was it negligent to produce lead paint when that was the only option to seal a house.  Ranges from non-negligence to reckless, not a market share liability case.  
iv. DES really driven by stick it to the breacher.  Skidworth, enough non-negligent D, harder to stick it.
9. Proximate (legal) Cause: Really trying to determine whether more distant acts or events, in either time or space, can create a prima facie case for liability.  Proximate cause presupposes factual causation.  Substantial factor test, but now disfavored.  Really asks whether any intervening or concurrent human actions or natual events that occur after D’s conduct but before P’s harm sever the causal connection between them.
a. Foresight- Forward looking approach asks whether the chain of events that in fact occurred was sufficiently foreseeable, natural or probable at the outset for D to be held liable for ultimate harm.  Made from D’s standpoint at time act committed, denies recovery for harms not within the foreseeable risk.
b. Directness- Backward looking approach, start with the injury and work back toward the wrongful action of D, seeking whether any third party or P or natural event severed the causal connection between harm and wrongful conduct.  Is it permissible to say D did it, brought about the harm.  Dominated roman and early common law, associated with SL and negligence.  
10. Multiple Causes and Uncertainty- Joint and several liability
a. Kingston v. Chicago and Note 1-3, 477-82.  (Wis 1927).  Sparks from train start fire, which fire was proximate cause of destroyed property.  Separate fire also would have destroyed the house.  Any one of multiple wrongdoers whose concurring acts of negligence result in injury, are each individually responsible for the entire damage resulting from joint or concurrent acts of negligence.  Where two causes, each attributable to the negligence of a responsible person, concur in producing an injury, either one sufficient to cause the injury regardless of the other, whether concurrence is intentional, actual, or constructive, each in effect adopts conduct of co-actor.  But Impossible to apportion damage.  Distinguished from case where fire started naturally.  Only applies when harm also attributable to concurrent human actor.  (not so much the rule any more). Need not prove other fire wasn’t natural since proved this one wasn’t
i. Note 2: RST3d 27: If multiple acts exist, each of which alone would have been a factual cause under 26 of the physical harm at the same time, each act is regarded as a factual cause of the harm.  Includes 

1. when causes act synergistically to combine to greater effect 
2. when over-determined harm, if 3 push car off cliff that 2 could 

3. Toxic release, by public policy, if each chemical is singly harmless, but deadly in combination, both jointly responsible 

ii. Note 3 Apportioning damage: RST2d 433A Apportionment of harm to causes: Damages for harm are to be apportioned among two or more cause where there are distinct harms, if there is a reasonable basis for determining the contribution of each cause to a single harm.  Damages for any other harm cannot be apportioned among two or more causes. Cattle damage crops, damage apportioned by number of each owner’s cattle who trespassed on crops.  Same thing with two polluting factories, apportion by pollution output.  TT:Al26b allows apportionment if rational method to distinguish.  

1. Smith v. JC Penny OR 1974: Bunker-Ramo gas station supplied shirt from JC penny to attendant, was flammable and burst into flames.  D said no way to apportion.  Court disagreed, injury may be practically indivisible (gas vs. coat fires).  Another gas fire was not nearly as bad, not injured as many places.  Injury from total condition.  

2. Successive injuries in unrelated incidents.  Piner v. Superior Court Ariz 1998: rear-ended twice in same day.  Court made both other drivers severally liable because successive acts of negligence resulted in two injuries yielding indivisible results to avoid unfair regime of escaping liability because of indivisible injuries.

3. Browning b. Ringel Idaho 2000: Accident + prior illness.
b. Summers v. Tice and note, 485-88: Right eye hit by birdshot of shotgun while hunting quail.  Both shot negligently.  Claim not joint tortfeasors because not acting in concert and can’t tell which shot him.  Must hold both liable because otherwise exonerate both from liability although each was negligent and the injury resulted from such negligence.  Both wrongdoers, both brought about the situation causing the injury.  D in better position to know which one shot him, why place the burden on the innocent party.  
i. Alternative Liability: Adams v. Hall: Summer differs from Kingston in that in Summers only one could be responsible.  
ii. Summer adopted by RST 433B and RTT LPH 28b.
11. Market Share Liability

a. Hymowitz and note 2, 494-95 and Tort Story.
b. Skipworth v. Lead Industries and Notes 488-96: Appealing summary judgment, affirmed.  Child hospitalized for lead poisoning on three occasions.  Lead based paint in the home.  Sued paint manufacturer.  Paint manufacturers said no way to know whether their paint in that home, so they sued all of them under market share liability.  
i. Market share liability theory: exception to general rule that P must establish that D proximately caused injury.  Ca adopted in Sindell, baby got cancer when mother took DES.  Couldn’t trace manufacturer, so court held that all manufacturers of identical product were liable in share proportional to their market share at time mother ingested, regardless of actual causation.  
1. all named D’s are potential tortfeasors
2. allegedly harmful products are identical and share same defective qualities, fungible.
3. P unable to identify which D caused her injury through no fault of own.
4. All manufactueres which created defective products during relevant time are named as defendants.
5. Each manufacturer’s liability would approximate its responsibility for the injuries caused by its own products.  
ii. PA doesn’t follow that rule, P must establish that particular D’s negligence was proximate cuase of her injuries.  
1. Appellants can’t even identify particular application of lead paint.  Pinpoint 100 year period from built until ceased being sold.  DES limited to 9 months of pregnancy.
2. Would have held people who could not have been responsible liable.
3. Lead pigments have different chemical formulations.
4. Market share doesn’t apportion blame because leads had different toxicities.  
iii. RST 433b: where conduct of two or more is tortious, proved that harm caused to P by only one, but uncertainty as to which one, burden upon each actor to prove not the cause.  Alternative liability  inapplicable:
1. Did not act simulatenously, 100 year peiord, entered and lef the business.
2. Failed to join all entities which manufactures lead paint over that period.
3. Failed to introduce evidence supporting civil conspiracy.  
a. Acting in concert
b. Demonstrate malice.
4. Claim of concerted action cannot be established if P unable to identify wrongdoer who acted in concert.  
iv. Substantial factor as an alternative to but-for causation.  Zuchowicz maintains the same standard but shifts the burden.  Substantial factor (CA in 1990’s) changes the rule.  Was the untaken precaution a substantial factor?  Probably.  Substantive change instead of procedural change of zuchowicz.  Broadens liability.  Kingston with redundant fires.  SF resolves redundant causation and overdeterminance.
v. 3 years ago WI SC applied different theory related to market share, related to risk contribution, pg 495 note 3. A lot like bioavailability in lead.  Isolating risk contribution as a matter of causation.  One of few cases expanding tort liability in the last 20 years.  Sindell was 1980, Hymowitz was 1989, when CA and NY were expanding liability.  Since then, market share liability was isolated to DES cases because backlash against these courts.  
vi. Note 1: Sindel v. Abbott Lab Cal 1980: Market Share liability for DES.  300 DES producers.  Companies sued were 90% of market share, so only 10% chance of escaping liability.  Dissent, not matching, which is essential
vii. Note 2: calculating market share: different amounts, many P born outside CA.  Settled before discovery.  Divide up the unknown quantity.  Sindell originally let you hold liable for shares of absent or insolvent D’s.  Reconsidered in Murphy v. Squibb Cal 1985, must be substantial share, 10% not enough of market share.  In Borwn v. Superior Court Cal 1988, only responsible for proportionate share of loss, can’t throw entire market on D.  
viii. Hymowitz v. Eli Lilly NY 1989: CA used national market share for DES.  Since liability based on overall risk, no exculpation evidence could be allowed in individual cases.  Can escape liability in given case, but does not reduce overall burden because increased share of liability in remaining cases offsets savings.  Cheaper in the long run if no one can exhonerate themselves.  
ix. Note 3: Market Share liability in Lead: Thomas v. Mallet treated lead case different than Skipworth, infant sued family landlord, manufacturers under risk-contribution theory- variation of Sindell’s market share liability.  Lead carbonate was fungible since lead pigments differ only in degree, not function.  All white lead carbonates were identically defective, produced by virtually identical chemical formulas.  Harm need not be signature to lead poisoning if could’ve been caused by it.  Evidence shows manufacturers magnified risk through aggressive promotion of white lead carbonate despite aware of toxicity.  Dissent: Held liable for product may or may not have produced, which may or may not have caused P’s injuries, based on conduct that may have occurred over 100 years ago when some of D were not part of relevant market.  
x. Note 4: Market Share Beyond DDS: Refusing to extend Sindell beyond fungible products.  Shackil v. Lederle Lab NJ 1989: not apply to DPT when pertussis component caused seizure disorder and brain damage.  Not all DPT vaccines prepared the same way, not all had same risk.  Also rejected in asbestos because of non-fungible exposure.  
xi. Black v. Abex ND 1999: friction product brake linings, court refused to relax fungibiltiy restriction.  Different asbestos concentrations, so multiple factors beyond manufacture, Sindell doesn’t apply.  No singular risk factor.  
xii. Spencer v. Baxter Int. Inc. Mass 2001: No market share theory for hemophiliac who died of aids.  
xiii. Hamilton b. Beretta NY 2001: No Hymowitz to gun manufacturer suing P because guns are not identical fungible products.  Marketing techniques not asserted to be uniform.  Widely varied conduct creating varied risks.  
c. Agent Orange Litigation Note 5 at 469: causation of large class of serious but undifferentiated illnesses and birth defects.  Class action nsettled for 180 million.  Same judge dismissed suit of those who opted out, because evidence didn’t support causal connection.  In re Agent Orange, EDNY 1985.  Three levels of Casuation relevant to toxic torts:
i. Substance causation: Substance for which responsible can cause injury
ii. Source causation- was in fact exposed to the substance in way that has caused his diease.  
iii. Exposure causation- was in
iv. Sometimes there is a signature to the substance.  Proof of disease is also proof of exposure and substance causation.  
VI. Causation:  Proximate (“Legal”) Cause (Week 7-8) (and Return to Duties)

A.  Foreseeability and “the Harm Within the Risk”: Berry v. Sugar Notch Borough, 
B. Foreseeability and Remoteness (Duty and Policy?)
In re Polemis, Wagon Mound; Palsgraf v. Long Island Railroad Co. 

C. Intervening Pauses and Causes 

Marshall v. Nugent,  Brower v. New York Central & H. R.R.; Wagner v. International Railway 

D. From Proximate Cause to Duties to Cognizable Damages 

Pure Emotional Loss: Dillon v. Legg  and Pure Economic Loss: 532 Madison Ave.
Wrongful death and Wrongful life
              E. Enabling Torts, Negligent Entrustment, and Duties to Third Parties 

Tarasoff v. Regents of the University of California, Hamilton v. Beretta U.S.A.
1. Harm within the risk class notes: Legal causation, or proximate causation.  Cause in fact sometimes called proximate cause (Kingston).  Really trying to determine whether negligence caused in fact the harm.  Did D cause this P actual harm.  Legal cause comes into play only once cause in fact (CIF) has been established.  LC is big picture review after duty, negligence, and CIF have been proven.  It is a liability limiting doctrine, take P who would otherwise recover and denies recovery.    If you can show more likely than not, duty, negligence and causation, you get 100% of damages; on off switch.  Proximate cause is also an on/off switch, if you don’t clear the hurdle, you get nothing.
1. Foreseeability: So remote, so unforeseeable, so bizarre, so outside the risk, that D not legally responsible.
a. Berry v. Sugar Notch Borough: trolley driver exceeds 8 mph speed limit, tree falls onto trolley car.  Contributory negligence question.  Negligence per se, as a matter of law, negligent to drive over speed limit.  Court ruled that harm inherent in his negligence had no causative effect on tree falling on him, too incidental.  D argued if not speeding, would not have been there when the tree fell.  With negligence as a matter of law, we look for the harm within the statutory purpose.  Why did we have this ordinance? The risk of driving too fast has no material relationship to whether hit by that tree.  That’s the line between liability and luck.  Culpability and coincidence.  Proximate cause takes the coincidence case and says you are not liable.  But if driving even faster so that missed the tree, greater negligence would have eliminated the actual injury.  This is indicative or the non-relation between this type of negligence and the harm suffered.
d. Could also say, proximate negligence: not really a question of causation, cause in fact already showed that, asking more directly what the relationship is between the negligence and the harm.  Berry asks what is the risk contemplated by the law making it negligent. Idea of proximate negligence focuses us on the relationship of the negligence to the harm.
i. Central of Georgia RR: failed to drop P off at station.  Conductor escorted her to hotel with mosquito net cover.  Defective lamp exploded, caught net on fire, burned her hands.  No liability, 
ii. Hines v. Garrett: RR missed her stop, dropped her off a mile past in so she’ll have to walk back, she gets raped twice.  Liability.
iii. Distinguish them by foreseeability, no way to predcct defective lamp at hotel.  But dropping someone off in undeveloped area in middle of the night, some type of assault is almost expected.  Foreseeability is one of the main things you start with.
iv. Harm within the risk: RR has duty to care for passengers, put passengers in situation where they ought to be safe.  The first harm may have been within the risk of missing someone’s stop, but not foreseeably within that risk.  HWTR is a cousin of foreseeability.  HWTR is the harm that is foreseeable from the original risk.  The harm that would be expected to materialize from that risk.  Hands getting burned is not normally expected from dropping someone off at a hotel
2. Harm within the Risk
v. Bacon and Street 497, 
a. Berry v. Sugar Notch Borough and note 1, 502-04 (Pa 1899): 8 mph speed limit on trolley, running during windstorm, passed under tree when it was blown down, causing P’s injury.  Running in excess of speed limit.  P was driver.  H e may have violated ordinance, but speed did not cause the accident or contribute to it.  That this speed brought him there at that moment was the merest chance, which no foresight could have predicted.  Could just as easily have happened to a car running slower.  No basis to say speed increased severity.
b. Note 1: Negligence did not increase the risk or hazard of being struck.  Increased speed reduced time P exposed to injury, increased possibility of dmage if collided.  RTT LPH 30 endorses Berry.  
c. In Central of Ga RR v. Price 1898, D negligently didn’t drop P off at her station, so took her to hotel.  Kerosene lamp at hotel exploded, burnt P when trying to put out the flame.  Court said harm too remote: Negligence of company in passer her station was not natural and proximate cause of her injury, but an interpositionof a separate, independent agency, the negligence of the hotel proprietor.  Her injuries were too unusual for D’s negligence, not foreseeable nor preventable by D.
d. P was exposed to greater risk in Hines v. Garrett Va 1921.  Negligently carried 19 year old P mile past stop at night, forcing her to walk back alone, where she was raped once by a soldier and once by a hobo.  Third party intervention does not aply where the very negligence allaged consists of exposing injured party to the act causing the injury.  When carrier has reason to anticipate assault on passenger, has duty to protect them.  
e. Review Stimpson, Gorris v. Scott 267-68.  Stimpson drove rig over city streets without permit.  Weight broke pipes in PP’s building.  Dual purpose: protect the roads from overloading, but likely also to protect property.  Failure to apply for permit meant appropriate authority couldn’t appraise risks and probabilities to refuse permit.
f. Gorris v. Scott: sheep on ship.  The object of the act was to prevent sheep from contracting disease, not to prevent falling into ocean.  Damage complained of is totally apart from object of the act.
3. Foreseeability and Remoteness (Duty and Policy)
g. In re Polemis, 515-18 (1921): Boat charter to carry cargo to Casablanca. Carrying benzene or petrol in cases.  Plank fell into hold and caused explosion, setting fire to vessel and destroying her.  Owners claim value of vessel because of charterers negligence.  Lease had exception of fire in clause 21, in which each party assumed risk of fire to own property.  Claimed also damage too remote.  Arbiter found ship lost by fire arising from spark igniting petrol vapor caused by falling board, caused by negligent Arabs employed as servants by charterers, cause of spark not reasonably anticipated by falling board, though some damage reasonly anticipated, no evidence these arabs known to be negligent.  
vi. First View: Reasoanbly foreseeable results are material only in reference to whether act is or is not negligent; 
vii. Second view: consequences are test of whether damages resulting from act, assuming it was negligent, are too remote to be recoverable.
viii. Immaterial that causing of spark by negligent act not reasonably foreseeable.  If damage foreseeable, extent of damage need not be foreseeable.  Given the breach of duty which constitutes the negligence, and given the damage as a direct result of that negligence, the anticipations of the person whose negligent act has produced the damage appear irrelevant.  Top 517
ix. Warrington: Reasonable anticipation determines negligence, then if negligent, only matters whether direct consequence of the act.  Some damage to ship anticipated, so liable for actual loss.  
x. Scrutton: damage not of exact kind one would expect is immaterial, so long as damage is directly traceable to the negligent act, and not due to operation of independent causes having no connection to the negligent act.  Once negligent fact that exact operation not foreseen is immaterial.  
e. Line between culpability and coincidence, liability and luck.  Berry v. Sugarnotch.  The harm within the risk is related to foreseeability, but foreseeability is so general and more susceptible to hindsight bias.  HWTR is one tool for recognizing, isolates.  Did the speeding (negligence) increase the risk of this particular kind of harm? It is foreseeable that trees will hit trains, but speeding did not increase that risk.
h. Polemis Rule: Foreseeability is not a factor for proximate causation, only for negligence. Foreseeability of extent of harm, vs type of harm.  Thin skull rule.  Weak coffin, dead parent falls out, liability for negligent infliction of emotional distress.  Gap between directness and moral culpability.  Thin psyche injuries.  
i. Palsgraf v. Long Island RR and notes 1-4, 519-32: Helped passenger board moving train.  Bundle fell under train and exploded.  Said not foreseeable that passenger had bundle containing explosive.  P entitled to common carrier duty.  
j. Lazanski dissent: Could be negligent not to close door so passenger could get on after train started, and that as a result the package was thrown under train, exploded, and injured P.  D’s negligence was not proximate cause of P’s injury.  Intervening negligence of the passenger carrying an explosive, an independent act of negligence.  Not reasonably probable as a result of D’s negligence.  
f. But Cardozo said matters who the duty is owed to.  The duty breach was helping the guy in the train.  Case focuses on negligence between workers and passengers.  Isolates to risk associated with that action.  Instead premise case closer to Palsgraf.  Scales are not socially helpful, cause harm.  Or more particularly, do it safer.  When you identify negligence closer to P, more likely to be within the risk.  Avoid an unknown plaintiff by picking the right negligence. 
k. Court of Appeals, Cardozo: Guard on car held door open while train was moving and helped passenger in while another on the platform pushed from behind.  Package contained fireworks, exploded on the tracks.  Shock threw scales down on other end of platform injuring P.  D’s negligence was wrong in relation to the passenger, not to P.  Nothing gave notice that falling package could hurt someone so far away.  Negligence is only actionable if it invades a legally protected interest, the violation of a right.  P only had right to be protected unintentional invasion from foreseeable harm.  If no hazard was apparent to the eye of ordinary vigilance, and act innocent and harmless, at least to outward seeming, with reference to her, did not take to itself the quality of a tort because it happened to be wrong, though apparently not one involving the risk of bodily insecurity, with reference to someone else. Defendant sues in her own right for a wrong personal to her, not as the vicarious beneficiary of a breach of duty to another.  Claim to be protected against invasion of his bodily security is neither greater nor less because the act resulting in the invasion is a wrong to another far removed.  Wrong to property can’t threaten bodily security, an interest of another order.  The risk reasonably to be perceived defines the duty to be obeyed, and risk imports relation; it is risk to another or to others within the range of apprehension.  Cardoza views proximate cause as the relationship between the negligence and the harm.  Proximate negligence.  Duty is relational.  Pg 521: proof of negligence in the air will not do.  Not the duty of all to all (Andrews), but the duty of some to some (Cardozo) through relationships.  Similar to harm within the risk, risk of putting passenger on the train has certain defined risks.  What makes that act negligent, does not increase the risk of the scale toppling.  The man was not injured in his person.  The purpose of the act of negligent, as well as its effect, was to make this person safe.  If there was a wrong to him at all, which very much may be doubted., it was the wrong to his property, the package.  Right to this person’s bodily security or property, but Mrs. Palsgraf’s bodily security is a separate question.  
i. Andrews plays the Cardozo type role.  Cardozo is being formalist, restricting to relationships, and categories, and zones.  Andrews is much more on policy grounds.  Puddle, net, screen.  Look how much can be the natural consequence of negligence.  As opposed to the relational duty of some to some, there are hints:
1. Natural and continuous sequence between cause and effect
2. direct connection.
3. substantial factor
4. Not too attenuated, likely
5. Too remote in time and space
6. foreseeable, preventable.
ii. Andrews: Negligence is not a private harm.  Cardozo focuses on a private law corrective justice approach.  Andrews focuses on collective social justice.  Negligence is a social problem, creates risks to society, even those not immediately around your negligence.  Andrews wants to treat victim as both private party and attorney general.  
iii. Cardozo is majority, Andrews is dissent. 3d RST 29: liability only for physical harms that result from the risks that made actor’s conduct tortious.  Like harm within the risk, and like Cardozo.
iv. Andrews encapsulated in RST 433: Multiple considerations to determine whether substantial factor in bringing about harm.  
1. Number of causes and impact of them on result
2. Whether created continuously operated force, or one that makes damage ready.
3. Lapse of time.
v. Cardozo is the majority, but Andrews hints are in the RST, which reflects the common law.  Hints and collective justice.  Cardozo in 3rd RST, and Andrews is in 2d.  Tort scholars see new RST as new commentary.  3d trying to make rules so broad, some people think too ambiguous to apply. RST have limited use in courts, just influential commentary, and only a bit more than law review.
vi. Cardozo is some to some, and Andrews is all to all.
vii. Transferred intent and strict liability are the exceptions
viii. Regular rule: wrong is defined in terms of the natural and probable, at least when unintentional.  Even if thrown package down knowingly and wilingles, would not have threatened P’s safety so far as appearances could wwarn him.  Negligence apart from things related, is surely not a tort, if indeed it is understandable at all.  Not a matter of causation, question of liability precedes that of causation.  Consequences must first be rooted in a wrong.
l. Dissent: Where there is the unreasonable act, and some right that may be affected there is negligence whether damage does or does not result.  Negligent acts are wrong whether harm results or not, they are a wrong to the public at large.  Due care is a duty imposed on each one of us to protect society form unnecessary danger. 524.  Negligence is a relationship between man and those he actually injures, if act has tendency to harm someone, it harms him a mile away as surely as it does those on the scene.  Scrutton in Polemis said wrong because might injure something.  Criticized, but how the law should be.  
ix. Every one owes to the world at large the duty of refraining from those acts that may uncreasonably threaten the safety of others.  Not only is th wronged to whom harm might reasonably be expected to result, but he also who is in fact injured, even if he be outside what would generally be thought the danger zone.  The duty due was the duty owed to all not to engage in negligent conduct.  All those injured may complain if result from unreasonable risk.  525
x. Like tributories joining a stream, but a time you can distinguish the water’s origin.  526: By proximate, we mean that because of convenience, or public policy, of a rough sense of justice, the law arbitrarily declines to trace a series of events beyond a certain point.  
xi. 527: Explosion was the direct cause of P’s injuries, so it was a substantial factor in producing the result, there was a natural and continuous sequence, a direct connection. 
xii. Note 1: Noonan: Scales must have been toppled by crowd running in panic, and her chief complaint was realling a stammer and stuffer.  Posner said explosive loud enough to cause stampede and powerful enough to injure.  Nitroglycerine Case, Parrot v. WellFArgo 1872: unmarked package of NGN delivered to business place.  Exploded when opened, killing some and damaging the builging.  Landlord could recover for property damage without proving negligence because of lease.  Death cause of action failed for want of negligence since parcel gave no notice of dangerous contents.  Judge Friendly wants to understand Palsgraf on lack of notice grounds.  
xiii. Note 2 Harm within the risk: RST 281 follows Cardozo on Duty: Risk to class of which P is member.  D’s conduct must create recognizeable risk of harm only to a particular class of persons, if causes harm to person of different class, who whom actor could not reasonably have aniticipated injury, does not render liable to injured person.
xiv. RST 29 scope of liability: Actor’s liability limited to physical harms resulting form risks that made the actor’s conduct tortious.  RST 3d later accepted Seavey and Keeton (Can of nitro stubbs foot, rat poison over stove explodes), to isolate the particular harm that falls outside the risk.  D hunter who carelessly gives loaded child gun not liable for injury to her toe from dropping in on it.  Aspect of behavior that increased the risk of harm never materialized.  But Palsgraft involved the materialization of a risk from a dangerous but unknown condition?
xv. Note 3 substantial factor test:  Andrew’s asked whether D’s conduct was substantial factor in producing the harm.  Adopted as the test of legal, or proximate cause in RST 2d 431: Legal cause.  Actor’s negligent conduct is a legal cause of harm to another if his conduct is a substantial factor in bringing about the harm, and there is no rule of law relieving the actor from liability because of the manner in which his negligence resulted in the harm.  But for causation is necessary except for join causation, but not sufficient.  Must also be a substantial factor, had such an effect to produce the harm as to lead reasonable men to regard it as a cause, in the popular sense including the idea of responsibility, not in the philosophic sense.
xvi. Note 4 Jury instructions on proximate cuastion: Mitchell b. Gonzales Cal 1991: 12 year old drowned while vacationing with D.  Dind’t know how to swim, but friend’s parents let him go out on raft, boys horseplay while father slept on beach. Parent charged friend with negligence for conduct and friend’s parents for negligent supervision.  Jury said negligent but that negligence not proximate cause of death.  D’s instructions: but-for test, a proximate cause is that which in natural and continuous sequence produces the injury and without which the injury would not have occurred.  Rival substantial factor instruction request by P: A legal cause of injury is a cause which is a substantial factor in bringing about the injury.  Court treated the first instruction as always prejudicial to P.  Adopted substantial factor test because other test too confusing, this test was generally intelligible to juries, and clarified issue in joint causation.  But-for causation prejudicial because overemphasized temporal closest to death.  
xvii. RST 2d superseding cause.  Kahn v. East Side HS, P on jv team broke neck on shallow dive in racing pool during warm-up.  If some issue of whether coaching and training contributed to injury, no directed verdict.  Whether voluntary choice to practice dive with no supervision was a supervening cause of her injury depends on whether conduct was within the scope of the reasons imposing duty on actor to refrain from negligent conduct.
xviii. Barry v. Quality Steel, court rejected superseding cause instructions from RST 2d because they complicate what is really a proximate cause analysis.  Apportionment under comparative negligence is proper way to deal with multiple sources of negligence.  
xix. RST 3d rejects all substantial factor, intervening and supervening cause language.  RTT LPH 26 and 34, because are conclusory labels. 
m. Intro to Palsgraf Tort story: liability for unexpected consequences and scope of duty. Must show negligent towards her.  
n. Polemis direct, Cardozo relationship, Andrews factors, wagon mound. [ WM 1 was against oil dock, who weren’t really negligent.  WM2 was against ship owners who really were negligent.  Court found first not negligent to avoid rewarding the negligent wharf maker].  Foreseeable to WM that fire could happen.  Trial court went with Polemis rule, and said harm was direct.  Spilling oil makes fire?  House of Lords rejects the direct approach.  Pretty indirect.  That’s why polemis gets overturned. Directness can help, but just one factor that can help.  Really incomplete as a rule.  Really is a plug-in gap for when you want to find liability.  Requires lots of burning, etc. to get the oil going.  
o. Appellate court wants to adopt reasonable foreseeability rule.  They say harm was not foreseeable.  But it was foreseeable.  If harm was foreseeable, P shouldn’t have been welding.  Like contributory negligence.  Not proximate cause, but contributory negligence dressed up as proximate cause. 
p. Court knew WM2 was coming up, where ship docked on wharf which was destroyed, sued oil spiller.  P in WM1 is a D in WM2.  Levmore frames the legal matter as the dock was negligent as well, so WM1 is comparative negligence.  Court wanted to bring whole case together, forced joinder.  Judges hiding the ball.  Decision stands in for policy judgment, rough sense of justice, doing fairness.  Corrective justice to sort out the liability when case procedurally doesn’t let you sort it out all at once.
g. Zones of risk leading to zones of duty: Abraham’s unforeseen:
i. Unforseen plaintiff least likely to be held liable
ii. Unforseen extent most likely to have liability.
iii. Unforeseen Manner second most likely to have liabiliy
iv. Unforeseen Type half in half out, more half in.
v. Cardozo saying no duty to Palsgraf? No, just that didn’t breach a duty with respect to Palsgraf.  Relational context, that duties are relational and so are breaches.  You only get a claim if they breach duty to you, if outside of zone of risk no breach of duty to you.  There is a duty of all to all, exceptions carved out for social guests and trespassers.  What triggers that duty?  Key question is, did you increase a risk to someone (w/ or w/out negligence).  Cardozo says negligence is a wrong between two individuals, corrective justice.  Andrews says negligence is a harm to society.  Cardozo would not say don’t owe duty to others not to create risk to them, but proximate causation question is whether created foreseeable risk to certain people.  
q. The wagon Mound 1 and 2, and notes 1-6, 536-545: Careless discharge of oil from ship while berthed.  After left, wind carried oil to P’s wharf, who then had to stop welding and burning.  Asked Oil company where ship had been berthed whether flammable, said no.  Started welding again, and said careful not to throw flammables in oil.  2.5 days later wharf destroyed when oil caught fire.  Smoldering cotton waste or rage floating on water caught fire from molten metal falling from wharf. Trial:  Furnace oil burns, but D did not and could not reasonably be expected to know it could catch fire when spread on water.  Oil already caused damage by mucking up the wharf. Polemis makes negligent responsible for all consequences whether reasonably foreseeable or not.  
vi. What D ought to have anticipated as a reasonable man is material when question is whether guilty of negligence, of want of due care according to circumstances.  Weld Blundell v. Stephens.
vii. Authority of Polemis severely shaken: Does not seem justice or morality that at of negligence, though venial, which results in trivial foreseeable damage, makes actor liable for all unforeseeable and grave consequences so long as can be said to be direct.  Man responsible for probable consequences of his act.  
viii. Since natural and probable consequences of his act, ought to have foreseen them.  Not always the same as direct harm.  If foreseeability imposes negligence, why not foreseeability for causation.  The polemis rule by substituting direct for reasonably foreseeable consequence leads to a conclusion equally illogical and unjust.
ix. Note 1: Foresight v. directness Wagon Mound 2: Polemis, no human act between dropping the plank and the explosion.  Wagon Mound intervening human acts: 1) P consulted CalTex, 2) ingiting fired by oxyacetylene torches.  If P’s action either assumed risk or contributed negligence, the direct test of Polemis is consistent with result in Wagon Mound.  
x. Wagon Mound 2: Same facts as #1 except that P in 2 was owner of ship destroyed by fire in #1.  Distinguished #1 and affirmed judgment for P.  P lost on Bolton v. Stone because risk of harm was small and activity was lawful.  In WM2 no justification for discharging oil into harbor.  Offensive and financial loss.  No question of balancing advantages and disadvantages.  Duty to stop discharge immediately.  Ought to have known oil could ignite on water, ought to have known happened before.  Could say foreseeable that very infrequent, but so easy to prevent it.
xi. Note 2 Passing of causation: Foresight test raises problems of its own, like describing events that led to P’s harm.  Three classes:
1. Damages resulting from misconduct are so typical that judge and juror cannot possibly be convinced they were unforeseeable.
2. Freakishness of facts refused to be drowned and minimization oof it is misdescription.  Louisiana, trucker doesn’t set flares when truck stalls.  Car crashes.  Rescuer pulls people out, gets floormat to cradle the wife’s head, hands pistol on it to the husband, who being deranged, shoots the rescuer. Obviously unforeseeable.
3. Cases in which consequences are neither typical nor wildly freakish.  Unusula details are arguably significant.  If treated as significant, consequences are unforeseeable, and vice versa.
xii. Note 3, foreseeable kind of damage:  After Mound 1 hard to tell whether harm foreseeable.  Doughty v. Turner, employee knocked asbestos cement cover into hot sodium cyanide.  Negligent because might have splashed someone, and 8 times hotter than boiling water.  No one hurt by that.  Some time later cover caused vat to explode, splashing hot liquid on P. No one though cover would explode.  Judge allowed recovery, but appeal reversed because not consequence of risk about which D was negligent?
xiii. Contrast with Hughes v. Lord Advocate: employee working in nine foot deep manhole on underground cable.  Manhole covered by tent.  Lit paraffin warning lamps when left, left ladder and pulled tarp over entrance to tent.  8 year old and 10 year old and played with equipment to get into manhole.  P tripped over lamp, fell into hole, paraffin exploded.  D said explosion unforeseeable even if harm from burning lamp foreseeable.  House of Lords held damage was not of a different type from that foreseeable since paraffin lamps were a known source of danger.  Burning vs. Explosion too fine a distinction to warrant acceptance?  But splashing distinguished from exploding in Doughty.  Hughes has causal intervention problem.  D didn’t claim that P’s trespass barred recovery on appeal.
xiv. Note 4 thin skull rule: not shaken  by Wagon Mound 1.  Smith v. Brain Leech, P deceased burned on lip by splashing molten metal because D negligently failed to provide adequate guard.  P had tendency towards cancer because of a prior exposure of another kind in the past.  Burned lip developed a cancer from which he died.  Court acknowledge death by cancer was unforeseeable, but allowed recovery notwithstanding Wagon Mound, certain that privy council didn’t mean to repeal thin skull rule.  Takes your victim as they harm includes physical and other (monetary) forms of harm.  Polemis relied on this.  
xv. Causal implicatins of thin skull rule.  Steinhauser v. Hertz, 14 year old passenger in parents car tortiously struck by D’s car.  P no physical injury, but began to behave strangely.  Treated for schizophrenia.  Had mild concussion two years prior.  Argued accident precipitated quiescent disease.  Trial judge said recovery only if normal before accident, and not if had disease all along.   Jury for D, reversed on appeal:  neither perfectly normal nor schizophrenic before the accident.  Otherwise might not have bloomed.
xvi. Note 5 American Response to Polemis and Wagon Mound: Petition of Kinsman Transit.  Thawing ice loosened negligently tied ship, which hit another ship, then both crashed into bridge. Ships and bridge dammed river, causing miles of flooding.  Happened at night when no traffic expected on the river.  Drawbridge crew under statutory duty to raise drawbridge for passing ships and drifting vessels.  If sufficiently alert, would have raised bridge, and harm avoided. Owner of first ship and city liable.  One who fails to use care required to protect others in light of expectable forces should not be exonerated when the very risks that made conduct negligent produced other and more serious consequences than were fairly foreseeable when he was negligent.  Limiting causation for foreseeable harms to avoid compensation greater than fault is inconsistent with taking victim as you find him.  We don’t limit damages so long as consequences are direct and the damage is of the general sort risked, even if different and of greater amount than expected.  If risk of lesser harm was sufficient to render disregard actionable, existenvce of a less likely additional risk  that same force would produce other and greater damage than could have reasonably been anticipated should inculpate him further rather than limit liability.  
1. Why is this negligent? Duty to act with reasonable care.  Breach of that duty because creates a risk by not tying properly, the risk is a boat crash, a general risk.  Boats hit bridge, ice piles up behind it, turns into ice dam.  Negligence is a question of general risk.
2. Cause, specific harm.  Judge said drawbridge crew should have raised the bridge.  Like wagon mound and Palsgraf, other parties balance out.

3. If large risk of small damage and small risk of large damage, no reason not to hold them into account.  General negligence risk has high probability and low loss.  Although Cardozo focuses on natural and probable result, Kinsman says not just liable for the natural and probable, the thing driving the negligence question.  Must take into account low probability risks, especially those with high losses.  Freakish and bizarre.  There is a relationship between the size of the negligence and whether you will find proximate cause, how big was the negligence, how dangerous was the risk, how big is the zone of danger.  

4. Blythe said negligence should take everything that’s foreseeable and nothing that’s not foreseeable.  Once you have that list for BPL, that’s all foreseeable.  

5. Kinsman is different in Palsgraf: Palsgraf limits foreseeable to natural and probable results (just the boat crash probably).  Cardozo might say landowners upstream from the bridge were not in  the danger of risk, unforeseeable plaintiffs.  But foreseeability is hard to crystallize.  

6. Kinsman is seen more as the American rule: Proximate cause starts with foreseeability, but not as limited as Palsgraf, extends more to freakish events (low probability) so long as foreseeable.  Foreseeability is not only the probability; we get more worried about low probability high loss events.  More worried about airplane travel than on highways.  

7. Some courts have done explicitly what was hidden in wagon mound: refusing liability so that more harmed P gets recovery
xvii. Tort Story 129-150.
r. Virden b. Betts and Beer Construction, 545-47 Iowa 2003: Custodian asked to reinstall angle iron fallen from school’s new wrestling room.  Fell from ladder while doing so, severely injuring his leg.  Sued contractors and wrestling room celing installer.  Trial gave D summary judgment, saying negligence not proximate cause of injury.  Appeals reversed.  SC vacated appeal and affirm trial.  No one contacted D about the angle iron or attempting repairs.  Custodian didn’t ask for any help.
xviii. Duty: D had duty to build ceiling that would not fall apart.  But P wasn’t injured by falling ceiling iron, nor tripping over debris.  Injured by ladder kicking out from under him.  
xix. Casuation: breach of duty of care must be proximate cause of injury.  
1. Cause in fact- damages would not have occurred but for D’s negligence.  But-for causation likely met.
2. policy of law must require D be held legally responsible: d’s negligent welding of angle iron must be a substantial factor in bringing about P’s injury.  District court said remote factor.  Injured by tipping ladder, not defective angle iron.  
3. duty to construct solid ceiling not to protect repairmen fro perching on tall ladders but to prevent collapsing parts of ceilings from falling on those below.  Fall not reasonably foreseeable nor probable consequence of D’s negligence, correct to grant summary judgment.  
s. Herbert v Enos and note, 547-49 Mass 2004:  P electricl shock while watering D’s flowers.  Claims D’s faulty repair of toilet caused overflow, reacted with electrical system to electrify outside water faucet.  Wife asserted damages for loss of consortium.  Judge allowed D’s motion for judgment based on not reasonably foreseeable consequences of D’s negligence.  Trial said highly extraordinary injury, preclude legal causation of injuries by D’s negligence.  Affirmed.  
xx. Expert said, several days of water flow caused wire insulation to break down and allow leakage current to flow into grounded surface and thence to pipes.  Although toilet repair resulted in electrical shock, summary judgment appropriate if P has no reasonable expectation of proving that injury to P was foreseeable result of D’s negligence.  
xxi. Electrocution was highly extraordinary consequence of defective toilet.  Unforeseeable accident which D not responsible at tort.  Unbroken chain of causation without intervening negligence is not always sufficient for prixmate cause.  
xxii. Note: Virden and Herbert both give judgment to D.  But Vidren well known danger who had many choices on how to proceed with reapir.  In Hebert, danger wholly concealed from P.
4. Intervening Pauses and Causes
t. Marshall v. Nugent and note, 532-36 1st Cir. 1955: D’s oil company truck cut corner on icey sharp curve, forcing other car off road.  D offered to pull car back up on highway, suggested P warn oncoming cars.  Another D (Nugent) came around corner, skidded into P.  Jury found for Nugent but for Marshall against oil company.  D says wrongful conduct of its driver not proximate cause of injury: Proximate cause is saying causal relation between D’s act and P’s injury not strong enough to warrant holding D legally responsible.  Need not have been next or immediate cause of injury.  Proximate causation to confine liability of negligent actor to harmful consequences resulting from operation of risk, the foreseeability of which rendered the conduct negligent.  Proximate cause is easy to define, and existed in this case.  Before the disturbed waters have become placid and normal again, tragedy struck.  D wants directed verdict, high burden.  Two uses of proximate cause: 1) judge says reasonable people cannot disagree, doesn’t give it to jury; 2) Judge asks jury to consider the factors.  Here judge shouldn’t take it away from jury.  Marshall is about intervening causes, was P in zone of danger because of D’s negligence.  Once you are driving away, risk interrupted and normal risks of driving car assumed.  As a matter of law, once the car gets back up to speed, all that’s left is cause in fact and no more zone of danger.  Crosses from jury question to legal question for judge, because of the intervening cause, or position of safety.
xxiii. Like Central Georgia Hotel case, and Hines (rape case), negligence was letting passenger off at the wrong stop.  At hotel, you could say passenger was returned to a position of safety, pause in danger.  At side of road, not reutnred to position of safety, was a pause of negligence, but not of risk.
xxiv. May be a variety of risks contemplated.  And cause a ton of different harms, but defaulting in foreseeing actual harm doesn’t bar recovery.  Close proximate cause cases left for the jury.  No error in this case in refusing to direct a verdict for company.   Other driver was endangered by companies negligence if jury finds it negligent.  The risk from negligence was not entirely over.  
xxv. If brought car back up, and that car later hit P, one risk stopped and another risk took over, even though original negligence still but-for cause.  Marshall was not an officious intermeddler.  Hit by car while traffic mixup by D’s negligence was still persisting.
xxvi. Note: Resumption of normal conditions: Magruder said causation ran its course with the dissipation of the extra risks created by D’s negligence.  In Union Pipe v. Allbritton TX 
1995: pump caught fire at chemical plant.  P assisted supervisor in putting out fire, then went to pipe rack to repair broken valve..  Then went back and fell, injuring herself.  Supervisor said his bad habit led him to walk over the pipe instead of taking safer route.  P argued defective pump caused injury.  But for pump fire, never would have walked over pipe rack which was wet with water or firefighting foam.  Court rejected:
1. Force generated by fire came to rest before she fell off pipe rack.  Pump fire only made conditions for injury to be possible.  Too remote.  Dissent:
2. Forces generated by fire had not come to rest.  Emergency situation was continuing.  Covered in water and foam, still wearing hip boots and gear to fight fire.  
xxvii. Union pipe, employee putting out fire.  Is that like a stroll, where is the position of safety, where is the pause.  Since foam may mean still danger, jury question, sugerman says stick it to the brecaher.
u. Brower v. NY central and notes 1, 3, 4, 507-12 NJ 1918: horse killed and wagon destroyed by collisison, wagon contents strewn about at stolen by people at scene.  Driver went into a fit.  RR detectives protected RR property, but not P’s property.  Act of thieves intervened?  Wagon driver unable to protect P’s property by the collision.  Natural and probable result that it would be stolen.  Intervening third party does not excuse original actor if intervention ought to have been foreseen.  Lane v. Atlantic.  More a joint tort than an intervening cause, since crash still concurrent.  Court says there is liability for the stolen goods.  There is proximate cause because the third party illegal act was foreseeable.  Key that watchmen watched the train’s goods.  What if no watchmen?  (within the risk).  
xxviii. Supervening actors, hold actors liable for what they do, and not what third parties do.  Can you find D’s aside from RR who are not judgment proof.  
xxix. Watson, gas leaked out and some guy threw a match on it.  Evidence he intentionally did it.  If third party actor was acting maliciously, D gets directed verdict.  Acting maliciously against the RR in Watson, no evidence of malice.  No reason to know that person around the gas link would want to set the train on fire.  Watson says criminal (malicious) act is superceding.  Could say Watson depended on foreseeability, even though they didn’t say that.  Although Watson says malice is enough, that might be because the malice was foreseeable.  Watson line of cases treats criminal acts as superceding causes.  Watson no longer considered good law in most jurisdictions, doesn’t matter whether criminal or not, matters whether foreseeable.
1. Intervening acts may or may not disrupt liability.
2. Supervening or superceding acts can trump liability

v. Dissent: Proximate cause means unbroken continuity between cause and effect, bothin law and logic.  It is broken by the active intervention of an independent criminal actor.  Bad switch may be proximate cause of death of passenger by train derailment or fire, but not by bandit coming on board and shooting people since he could get on by derailment.  
w. Note 1, deliberate intervention by third parties:  Watson v. Kentucky RR 1910 adopted Brower dissent.  Tank car full of gas derailed.  Gas leaked out, man threw match on it, starting a large fire.  Duerr just been fired by D, intended to commit arson, and indicted for the crime.  P suggested Duerr was lighting a cigar and carelessly threw match on gasoline.  Court said jury decides whether malicious or negligent, but if malicious, D gets directed verdict on proximate cause grounds.  D can’t reasonly anticipate or guard against malicious activity in this case, and D’s negligence would not be efficient or proximate cause of injury.  Mere fact that intervening act was unforeseen wil note relieve of Guilt, but if so unexpected that could or ought not to be anticipated, not liable and not bound to anticipate criminal acts of others by which damage is inflicted.  
x. Note 3: 2d RST substantial factor test takes up deliberate third party intervention: RST 448 Third party act committing intentional tort or crime is a superseding cause of harm to another resulting therefrom, although the actor’s negligent conduct created a situation which afforded opportunity for commission of tort or crime, unless actor at time of negligent conduct realized or should have realized the likelihood that such a situation might be created and that a third person might avail self of opportunity to commit such a tort or crime.
y. RST 449: If likelihood that third party may act in certain manner is hazard or one hazard which makes actor negligent, such act whether innocent, negligent, intentionally tortious, or criminal, does not prevent actor from being liable for harm caused thereby.  Cases generally follow RST.  Bigbee v. Pacific Telephone Cal 1983: P trapped in tele booth 15 feet from major road.  Saw car acreening out of control, struck by drunk driver when unable to wrestle door open in time.  Of no consequence that harm came about through negligent or reckless acts of driver.  
xxx. RST: D should be liable precisely because third party exploits the dangerous condition created by D.  
z. Watson was repudiated in Britton v. wooten KY 1991: Possible arson destroyed store where D negligently stacked excessive flammable trash.  P had leased building to D.  Court relied on RST, rejected all-inclusive general rule that criminal acts of third parties relieve original negligent party of liability.  Bell b. Board NY 1998:, left P behind at 6th grade drug awareness fair near school.  Accosted by three boys while walking back, raped and sodomized.  We cannot say that the intervening rape was unforeseeable as a matter of law.  
aa. Note 4: RST 3d: When a force of nature or independent act is also a factual cause of physical harm, actor’s liability is limited to those harms that result from the risks that made actor’s conduct tortious.  RTT LPH 34.  2d RST too formal, supplanted by recognizing multiple causes of outcome and intervening cause does not ordinarily elude prior actor’s liability.  Result typically the same as 2d RST.  
ab. Note 5: early common law treats suicide as intervening cause.  Modern cases send to the jury.  
ac. Wagner v. International RR and note, 512-15 NY 1921: Conductor didn’t close doors , car went around curve at 6 mph, lurch threw Wagner out.  People called man overboard, car stopped across the bridge.  P walked along bridge to find his cousin’s body, said asked to go by conductor who followed with lantern.  Others walked below the trestle and found the body.  P found cousins hat, fell from bridge.   Trial said negligence to Herbert would not charge D with injuries suffered by P unless 1) P invited by conductor to go up on bridge, and 2) conductor had followed with a light.  Jury found for D.
xxxi. Danger invites rescue.  Law places rescue within range of natural and probable.  Wrong that imperils life is wrong to victim and rescuer.  Unless rescue is wanton, risk is born of the occasion.  Need not foresee rescuer.  P walked 400 feet to help Herbert, plenty of time to consider.  But peril and rescue need not be one transaction, a reaction only.  
xxxii. Note: Rescue doctrine well established RTT LPH 32 notes unreasonable rescue efforts covered by comparative enegligence, not by superseding cause.  McCoy v. Suzuki Morots Wash 1998: Rescue doctrine informs tortfeasor rescuer will come to aid of person imperiled, and owed duty to rescuer similar to person he imperils.  Second, negates presumption that rescuer assumed risk of injury when knowingly undertook dangerous rescue, so long as doesn’t act rashly or recklessly.  To be rescuer:
1. D was negligent to person rescued and such negligence caused peril or appearance of peril to person rescued.
2. Peril or apperahcenn thereof was imminent

3. Reasonably prudent person would have concluded peril or appearance existed.

4. Rescuer acted with reasonable care in effectuating the rescue.

xxxiii. When accident caused by D’s negligence, D liable for harm to rescuer.  Danger invites rescue. How to distinguish Cardozo in Palsgraf from Wagner.  Palsgraf is more direct in the negligence and the harm.  In Wagner there are more third party independent decisions.  Maybe like Marshall, disruption caused by negligence still going on. In Palsgraf, negligence of RR employee not really affecting P.  Zone of danger is defined by foreseeability.  As long as rescue is still being invited for the harm involved, the zone of danger is continuing.  Define zone of danger by how foreseeable the dangers are, so long as foreseeable the time continues. Harm within the risk and zone of danger help define foreseeability.  If cousin went on top of tracks when obvious cousin wasn’t there, maybe then a superceding cause.  
1. Danger doesn’t invite just any rescue, invites reasonable rescues.  
2. Does not cover reckless rescues.  Could argue that Wagner’s was a reckless rescue.  
3. does danger invite negligent rescues?  If cousin flown out of train, probably allowed more negligence, maybe send it to the jury.
4. Once said rescue was reckless even giving slack to rescuer to do risky things, if makes it not reckless must negligent, maybe ok.   Split in jurisdicionts whether negligence makes liable for negligent rescues.  Most states say yes.  This probably was a negligent rescue, but probably send it to the jury.
xxxiv. Kinsman Transit takehom, American rule.  As opposed to Palsgraf and narrow liability, focuse on general types of harm, don’t get bogged down in the details. Foreseeable includes low probabilities, as long as foreseeable.  
xxxv. Intervening causes- Marshall v. Nugent, gets hit later down the road, danger invites later dangers until the calm or safety is restored
1. Brower v. NYC RR: Danger may invite foreseeable criminal behavior.  May depend on whether harm within the foreseeable risks.
2. Wagner v. Int’l RR: Danger invites rescue, even risky or negligent rescues, although maybe not reckless or crazy rescues.
xxxvi. Acosta, similar approach to proximate cause.  Not just the world of possibilities, but different courts take into account how bad D’s behavior was in assessing damages.  Cause in fact is broader in criminal behavior, if worse behavior courts extend the causal relationship.  
1. Intent does matter, but doesn’t matter formally on the intervening cause subject (whether they had malice or not), but matters more whether D had the intent (had malice, etc.).
xxxvii. What are the big purposes of proximate cause?
1. Distrust of Jurors.  Foreseeability may be like a time machine that gets past hindsight bias.  Correct hindsight bias.
2. Moral culpability check, big picture. Gut instinct.  Really responsible.
3. corrective justice, match the correct parties.  Limit which defendant but-for causes will be held liable.  Cause-in-fact is more restorative justice.  
a. circumvent corrective justice and impose liability on party more able to pay, maybe like wagon mound. Maybe judicial economy, or maybe fairness, allow more deserving plaintiffs whose hands are clean. To receive equity one must have done equity.  Wagon mound is kind of like that; are your hands clean, are the cleaner hands out there.
b. Or Watson, Central Georgia, or Hines, instead of punishing criminally responsible person, sock it to the RR, hotel.
4. Optimal deterrence
a. Overdeterrence can be triggered.  In some cases you want people to jaywalk without risking death penalty. Make activity too costly, prevents people from doing valuable activities.
5. Judicial economy: Use proximate cause as duty to keep certain cases out of court.

xxxviii. None of these causes really apply to causation per se.  Comes about because paradigmatic cases focus on causal chains.

1. Negligence- risk – harm.  Harm within the risk.  Forseeability from the risk, from the negligence, and its link to the actual harm.

2. Causation- causal chain.

3. Duty- palsgraf, who are the foreseeable plaintiffs.  

4. Damage- thin shin etc define broadly, some damages are not allowed.
5. Pure emotional Loss FFTL 241-46: IIED and recovery for emotional loss resulting from negligently caused physical injury (pain and suffering) are both well recognized.  So now, whether recovery for emotional loss not resulting from negligently-caused physical injury.

a. Corpse exception Independent duty- infrequent cases in which a party has a freestanding duty to another person to exercise reasonable care not to cause that person emotional distress. Rarely employed because no general duty to avoid causing another person emotional distress.  Traditional rationale behind the rule and the two exceptions is that too great opportunity for fraud in typical case where P claims frightened or upset by D and would open litigation floodgates

xxxix. Traditional exceptions rationale

1. Emotional loss suffered when D negligently mishandled the corpse of aloved one.

2. Emotinla loss suffered when D negligently sent telegram incorrectly announcing death of a loved one.

xl. Modern allows a few more exceptions.

1. Extend inaccurate telegram: physician misinforms P or even more rarely P’s spouse, that P has STD.

2. Possible duty when D is in position of power over P,, like with hospital with custody of newborn infant allowed kidnapped.  

b. Derivative Duty, ED from Fear of Injury to self or other: Duty to exercise reasonable care not to cause emotional distress is not freestanding or independent, but derivative of duty to exercise reasaonable care not to cause physical harm to P or third-party whose injury P witnesses.  D negligently risks injury to someone, is held liable for emotional distress resulting from awareness of the danger of physical injury, depend on risking physical injury.  

xli. Original rule that no cause of action for pure emotional loss of any sort, worried about fraudulent and large number of claims.  

xlii. The impact rule:  permits recovery in negligence for pure emotiona loss only if D’s conduct resulted in some physical impact on P’s body.  Some courts required that also create physical symptoms (nausea, lack of sleep, stomach trouble), but no requirement of physical injury.  
1. Can generate arbitrary results.  Drive 90 mph in residential neighborhood and narrowly miss two year old, no liability, but if brush adult with car at 2 mph, can sue for emotional suffering. Recovery depends on how much suffering you can prove.   Bosley v. Andrews makes fun of the on/off feature of impact rule.
xliii. Danger Zone Rule: P can recover for negligently caused emotional loss even if there was no impact, if P was in the zone in which physical injury was threatened, and feared for her own safety.  Many courts also required that resulting emotional loss manifest itself in physical symptoms.  Some courts eventually relzed the rule to permit recovery from those in the zone of danger even when their emotional loss resulted party from fear that another person in the zone (such as their small child) would be physically injured.
xliv. Dillon Rule: Mother witnesses daughter’s injury.  CaSC discarded danger zone rule.  P in pure emotional loss case need not have been in the danger zone, therefore need not have feared for her own safety to recover.  Not all circumstances, but three factors both in jury deliberations and whether claim can go to the jury: Proximity, visibility, relationship.

xlv. The greater each factor, the greater the foreseeability of emotional harm to the stronger argument for recovery.  Those courts that did adopt Dillon (many didn’t) have adamantly drawn bright lines between cases warranting recovery and those not.  Generally, hearing but not seeing accident is typically insufficient; and close friend or lover is not close enough relationship with P to warrant recovery even when P witnesses the injury.  
xlvi. General trend towards relaxing the rule by substituting with new bright line rules.  
xlvii. Dillon v. Legg (Cal. 1968) 553: Driver D struck and killed child crossing street.  Mother and sister sued for wrongful death, mother sued for nervous shock and serious mental and physical pain, and sister sued for emotional and physical sufferance.  Mother was in “close proximity” to Erin at time of collision, but car never threatened mother and not in danger zone, although sister was.  Mother’s case dismissed, sister’s wasn’t. Girl killed is a plaintiff were her own death, represented by her mother.  P2 is the mother suing on her own behalf.  P3 is the sister who was standing nearby.  
xlviii. First rule was no recovery (bright line rule). (No duty for pure emotional loss)
xlix. Impact rule: you can get emotional loss if you had contact. (Similar to battery rule)
l. Zone of Danger Rule, fear for safety.  Amaya rule. Traditional Proximate Cause.  Palsgraf is moving the opposite direction from Dillon.
li. Zone of Danger doesn’t do justice in this case, so Foreseeability as 3 factor test: physical proximity, observation resulting in shock, close family relationship (parent, child, spouse).  Moves from Cardozo Palsgraf rule-based decision to a standard. [Really a big change, just a small exception?] specific foreseeability is stretched a little bit. Increase in harm not likely to be taken into someone’s deterrence calculus.  You get the deterrence from the death, from the physical injury.  If she had survived, P1 could have got pain and suffering damages because of the battery.  Pain and suffering are parasitic on the physical damages. P1 would have parasitic emotional damages, whereas P2 and P3 have pure emotional loss.  Parasitic damages limited to the person hit.  Even in death you could argue for her pain and suffering damages from when she died.  This case is arguing for the mother’s pain and suffering.  At common law, cause of action died with the plaintiff until 1845.  Better off to kill the P, still true today because you avoid long-term care.  
1. Can’t justify relief to sister and not to mother because sister was by happenstance a few yards closer.  D asserts contributory negligence on part of mother sister and child.  If so, no recovery for emotional trauma.  The liability and fault of D must be foundation of duty of due care to third parties, who, as a consequence of D’s negligence, sustained emotional trauma.  
2. Court rejects argument of denying recovery for legitimate claims because other fraudulent ones may come.  Administrative difficulty does not justify rejecting legitimate claims.
3. Difficulty to fix definitions for recovery in future cases does not justify denial of recovery on specific facts of present case, and proper guidelines can work for future.  

4. Traynor Dissent, stay with Amaya.  Burke Dissent:  Problems of moving from a rule to a standard.  They drew the line pretty clearly.  Cases not so extreme, seems fair to us.  But seems to be sufficient deterrence just from the physical injury?  But there are social costs to emotional injuries as well, and these are foreseeable.  If you are a purist on tort law, thinking it is all efficiency and deterrence, or only about corrective justice, will have problems in this unit.  In contracts you pay expected damages, tailored to the risk you created.  In torts you pay for actual damages, even when there are weird effects, because it focuses on corrective justice, restorative justice.  But corrective justice problem in wrongful death, because family member can correct even if weren’t close to the person killed.  May be very attenduated match.  What if P honestly mistaken in believing third person in danger or seriously injured.  What is third person assumed risk.  How close a relationship.  How close in proximity?  How soon must shock be felt? What is magic about being there?  What if unaware of danger or injury to child until after accident, but present on the scene.  

a. Could get emotional damages even without any physical damages?  Like toxic damages, risk of disease. Minority view allows you to get emotional damages from awareness of exposure to risk (a contact rule).  More states allow damages for the increased monitoring costs associated with exposure to the risks.  
b. Funeral home is almost like a common carrier.  On the hook for NIED because of heitend stress with death.  Goes along with sending telegram that family member died.  Have heightened duty to get it righ.
5. Note 1 Foreseeability: Tobin v. Grossman NY 1969, P suffered physical injuries caused by shock and fear when 2-year old son seriously injured in automobile accident.  Did not see, but heard screech of brakes and arrived a scene from a few feet away only moments later.  Court denied recovery under NIED, criticized foreseeability, and said cannot be confined to close family members who witnesses the accident.  Would extend to caretaker witnesses, and then to bystanders.  An parents not witnessing accident could be just as impacted.  

6. Elden v. Sheldon Cal 1988 denied claims for NIED to unmarried cohabitant involved in auto accident who both witnessed death and was injured himself.  Closely related covers only spouses and siblings.  General foresseability does not include close firend, and unmarried cohabitants no better than close friend because of state’s strong interest in promoting marriage.  

7. Thing v. La Chusa Cal 1989: denied recovery for mother who did not witness accident.  Rejcted foreseeability as amorphous, adopted bright line.  Closely related to victim; present at injury scene at time of injury and aware it is causing injury to victim; suffere ED beyond anticipated in disinterested witness.

8. Note 2, outside CA.  3 state kept impact test, 10 states follow RST 2d danger zone, 29 follow Dillon, and 3 go beyond Dillon to allow recovery for foreseeable harm not meeting Thing criteraia.  Engler v. Illlinoir Farmers stayed with danger zone rule to keep a bright line.  Other driver threatened woman and her son.  Recovered for fright, but not for PTD suffered because of severe injuries to son.  NIED allowed only if P in danger zoen of physical impact, have objectively reasonable fear for own safety, had severe ED with physical manifestations, and stands in close relationship to third party.  Must establish D’s negligence that created unreasonable risk of physical injury also caused serious bodily injury to third party victim.  

9. Restrictive readings of Dillon, pg 559.  

10. Expansive Dziokonski v. Babineau Mass 1978, if parent witnesses accident or soon come on the scene while child still there. 560.  

11. Immediate family members only. 560

12. Dunphy v. Gregor NJ 1994, allow non married cohabitant if steadfast relationship that is equivalent to legal married.  RST 3d view, 47: perceives event contemporaneously and is a close family member of person suffering the bodily injury.  

13. Note 3, At risk P, drugs and toxic torts: exposure to dangerous drugs or toxic substances and suffer distress for fear of future harm.  Courts don’t like damages for things like cancer phobia to avoid multiple lawsuits for fear and then injury.

14. Payton v. Abbot, .  DES daughters at risk claims for emotional distress rejected in Mass 1982. 560, ED must be reasonable person normally constituted would suffer, and only for physical harm that manifested by objective symptomatology and substantiated by expert medical testimony.  Potter v. Firestone, P must prove the fear setmes for knowledge, corroborated by medical and scientific opinion, that feared cancer will develop in the future.  Owing to D’s malicious conduct, court allowed recovery even though P took 2500 more times toxic intake from smoking that was found in D’s waste.  Why credit fear to waste more than fear from smoking.

lii. Fear of future injury FFTL 246: D negligently exposed P to risk of suffering future injury, like cancer.  Must be actual impact between force set in motion by D, like asbestos fibers or contaminated drinking water, satisfying the impact requirement.  Some like X rays have no actual impact, but D would be liable once the result occurs.  

liii. Pure Economic Loss FFTL 247-49 .Another example of judicial economy, setting up bounds on how far liability can go.  Theoretically endless.  Opens door to parasitic economice losses, like lost wages.  Pure economic losses if you’re not injured, rule has been that no claim for pure economic losses. 532 Ave. another limited duty, negligently caused economic harm occurring in avsence of person injury or property damage.  There is cause of action for Intentional Infliction of economic loss, called intereference with contract rights or prospective advantage.  Also can get parasitic damages, out of pocket medical expenses, lost wages, or lost profits.  Also different from negligent misrepresentation, when undertakes to provide a service or supply information and does so negligently.   PEL, physical injury to person or peropty of one party results in purely economic harm to another party.  D negligently causes car collision on bridge, bridge closes for half day.  Business on other side loses business or contractor couldn’t submit the low bid.  Traditionally no recovery, and only modest evolution, so few exceptions. Rationale for rule still exists:

1. PEL often highly foreseeable result of negligent conduct, but amount of liability possible could be enormous, but scope difficult to predict.  No way to get insurance.  Wholly uninsured liability would discourage potential D’s from valuable activities that entail some reisk of enormous consequential economic loss.  

2. Although denying recovery for PEL theoretically underdeters, D already threatened with persona linjury and property damage deterrence.  

3. PEL, even when sizeable, often distributed among large numbers of people.  Since broadly distributed, less incentive to impose liability on injurers, especially since victims better places to seek insurance (they know what is at stake).  

4. Economic loss could go on forever.  One los creates another.  No logical intermediate rule

liv. Exceptions: Natural resource damage for which no party has cause of action, so really PEL is surrogate for physical damage.  Union Oil co. v. Oppen, D’s negligence caused oil pollution in Santa Barbara Channel.  Killed fish and caused PEL to fishermen.  State decided not to sue for the damage.  Recovery has been denied in analogous cases.  Most courts avoid the slippery slope.

1. Some cases allowed recovery by commercial fishermen but not seafood sellers.

2. Generally D also risked physical harm to P or third party.  Employs negligence standard anchored in and derivative of the standard that would be applied if physical harm.  Cause of action not negligent risk of economic loss at large, but negligent risk of economic loss resulting from negligent risk of physical harm.

lv. 532 Madison Av Gourmet Food v. Finlandia Center NY 2001, 712-16. Landholders duty in negligence where P’s sole injury is lost income. SEciton of south wall of 39 story office tower partially collapsed and bricks and material fell onto other stores.  Happened after construction project put 94 window holes in south wall, aggravating existing structural defects.  City closed 15 blocks on Madison avenue and adjacent streets for 2 weeks.  Half block south of accident, P was closed for 5 weeks.  Other P’s 2 blocks away and included class.  Appellate affirmed dismissal of Goldberg but reinstated Madison Ave for economic loss claims.  Affirm Goldberg but reverse Madison Ave. We have never held that a landowner owes duty to protect entire urban neighborhood against purely economic losses.  Nuisance is an area of strict liability.  If you inflict large and special damages to person in particular, on hook for those damages even if no physical damages to property, can get business losses.  Must have a particular claim that the rest of society does not have.  
1. Issue of loss spreading, insurance.  But public nuisance is often already fairly distributed in society.  Since lots of victims are sharing the pain, would go against loss spreading to consolidate the pain on one particular defendant.  

2. Judicial economy, avoid dealing with lots of little losses.
3. Public nuisance claims exist for conduct amounting to a substantial interference with exercise of common rights of the public, thereby offending public morals, interfering with use by public of public place, or endangering or injuring the property, health, safety or comfort of a considerable number of persons.  Is violation against sate, and subject to prosecution by government.  Actionable by private person only if shown that person suffered special injury beyond that suffered by community at large, to prevent multiplicity of lawsuits if everyone could sue for common public wrong.

a. Actual invation of interest in land.  Right to use public space around buildings was invaded by collapse and by city’s closure.  

b. In populous city, whatever unlawfully turns the tide of travel from sidewalk directly in front of retail store to opposite side of street ispresumed to cause special damage to proprietor of store; diversion of trade from that of travel.

4. P have not suffered special injury beyond that suffered by community.  In Burns Jackson, no damages allowed from labor strike closing transit because strike so widespread that everyone in the city had similar damage.  Closure not so widespread and people affected to different injuries, each affected in the same way, the ability to conduct business. Leo v. GE inapposite, because fishermen injured by PCBs in river not just different degree, but by a loss of livelihood what was not sufferd by every person who fished the Hudson.  But every business owner in area was exposed to similar economic loss, so common to entire community.  Sufferd in greater degree, but not different kind.

5. Note 2:  in Union Oil court wanted to identify party who can avoid costs most cheaply and fix liability on them.   If can’t find least cost avoider, who can best correct erros in allocation by acquiring the activity to which the party has bee made liable.  

6. Pruitt v. Allied Chemical ED Va 1981 allowed fishermen, but not seafood wholesalers, retailer, or distributers to recover.  Insufficiently direct.  Exxon Valdez court allowed Alaskan natives to recover economic damage for lost fishing, but not for culturual damage to their subsistence way of life.  

7. Note 3: Protect common pool resources from overconsumption.  CERCLA lets EPA regulate pollution instead of leaving it to torts.  US v. Alcan Aluminum 1992 released minute quantities of metals, hazardous CERCLA substances, which were far below permissible release levels under regulations.  Orders of magnitude below naturally occurring background levels.  J held CERCLA set no minimum level to trigger private liability.  Government need not establish direct causal connection between substances released and P’s incurrence of response costs.  

8. Pure emotional and economic loss are both premised on some physical injury.
lvi. Wrongful Death 902-04: Stymied by Baker v. Bolston 1808, which held that husband suffered no damage when wife was killed by D’s wrongful conduct.  Could recover damages for loss of wife’s services and consortium only for month between injury and death, but not after death.  

1. Act of 1846 said Baker was decisive at common law, but said whenever death is caused by wrongful act, neglect or default of another, such as would entitle injured person to sue and recover damages (if death had not ensued), person who would be liable is liable for damages.  Dependent entitled to action include spouse, parent, child, grandparent, or grandchild.  Not transmissible by will and not an asset.  P subject to defenses, including contributory negligence and assumption of risk.  Damages, however assessed, divided among eligible beneficiaries as jury sees fit.  Later courts apportioned damages in reference to reasonable expectation of pecuniary benefit as of right, or otherwise, from continuance of life. (1858). Common law denied burial expenses, not provided for in statute.  Or Ex gratiae pensions

2. In US, particular in Mass, local tribunals awarded wrongful death damages even if not sanctioned by statute or common law, even after Baker v. Bolton.  These cases were rare.  Most unwilling to extend wrongful death beyond statutes (RR passenger).  In 1972 SCOTUS in Moragne v. States Marine Lines allowed nonstatutory cause of action, but limited it to breaches of maritime duty of seaworthiness.  In Miles v. Apex (1990) held such recovery did not include for loss of society.  In Norfolk v. Garris 2001, SCOTUS held that wrongful death actions also lay for breach of general duties of negligence

lvii. Wrongful life, Emerson v Magendantz: 
1. Is it reasonable to recognize cause of action for negligent tubal ligation and subsequent pregnancy.  Why is it an issue?  Cause of action for wrongful life being born.  There is a cause of action (for wrongful life)
a. Constitutional right to determine when and if to have children.
b. Difficult decisions of abortion, adoption, etc.
c. Calling a life wrongful gets to be a moral quandry.
2. What should the damages be?  Melded in questions of duty, judicial economy, makes judges sweat moral questions.  The duration of the child’s life vs. the pregnancy itself.  Most states allow limited recovery, not including emotional damages from rearing the life.  Medicalizing the harm.  Maybe pain and suffering less difficult.  Gave loss of consortium damages, gender notioned.
a. Restrict unending liability
b. Tubal ligations have some chance of pregnancy.
c. Assumption of risk argument, medical procedures not 100% guaranteed to work.  
d. Harder because getting pregnant is exactly what you didn’t want to happen, and the consequences are long-lasting.
i. You don’t assume the risk of medical malpractice
ii. But you might assume the risks from sexual activity
iii. P may have assumed the risks of it not working.  Dr should bear cost of informed consent.  
e. Dissent: That didn’t give up for adoption doesn’t mean thought economic benefits greater than economic costs. Adoption has lots of problems.  Difficult to get minority children adopted.  The case is really about the negligence.  Tubal ligation is actually less successful than birth control without human error.  Problem of discriminating healthy child vs. sick child. But even dissent allowed emotional benefit offset.  
3. Rule limiting the scope of liability and limiting the number of P’s and D’s.  Optimal deterrence (cap actual damages to set some level of expectation.  
a. Palsgraf: no duty to unforeseeable plaintiff’s from proximate cause approach to duty approach to move from jury to judge.
b. Andrews dissent says really about public policy, duties are not in the air.
c. No duty rules, like Cardozo’s to unforeseeable plaintiffs, maybe no duty rule to foreseeable but unlikely plaintiffs.  NIED, pure emotional and pure economic damages. Injurred party has parasitic emotional losses, whereas bystanders. Dillon v. Legg became majority rule in last 10 years or so.  RST 3d adopted it.  Danger zone is minority rule and in RST 2d.  Proximity, observation, and relationship, have been treated now as rules instead of as factors.  Parents, spouses, and children only. Limited in fabor of judicial economy. Wrongful death goes the other direction, expands liability.
4. Wrongful life: Moore v. Williams, had permission to unblock left ear, Dr. found out right ear was blocked and operated. She sued for battery.  She was benefited, but court still recognized the battery claim.  Difficult to assess damages, so assessed nominal damages.  Difficult to assess damages when hard to assess costs vs. benefits.
a. Proximate cause conception claim, condom breaks and child is born, child becomes murderer, proximate cause limit.  We set limits on tort liability as a matter of policy and judgment.
b. Even if very foreseeable, courts limit because complicated judgments.  
c. Emerson v. Magnendaz is officially wrongful conception (healthy child), there is also wrongful birth claim (unhealthy child, but for negligence would have aborted the fetus) constitutional right to abortion, but can you impose right on other people to be compensated for it; wrongful life, where child brings own claim, I should have been aborted, and would have been.  Majority of courts recognize wrongful conception as cause of action.  Very split on wrongful birth (by parents is probably a minority rule).  Very few courts would recognize wrongful life.  Bioethics research classic question.  Hobson’s choice: false all or nothing dichotomy.  Court: can get abortion, put up for adoption, or have the baby.  Dissent call’s that a false choice, choice of adoption has its own costs.  
5. Duties to third parties and enabling entrustment.  Proximate cause has been taken to be about duty and limiting liability.  Pure emotional or economic loss for judicial economy, other policies.
lviii. RST 315, 623-24: There is no duty so to control the conduct of a third person as to prevent him from causing physical harm to another unless a special relation exists between the actor and the harm causer (third person) which imposes a duty upon the actor to control third person, or a special relation exists between actor and other whith cgives right to protection. In Weirum v. RKO Cal 1975, disc jockey would drive around and give out prizes.  Two teenagers driving to get there drag race, and forced person off highway killing him.  SC said was a special relationship because the purpose of the promotion was to get people to speed there.  Spectacular event, no resemblance to daily commercial activity. 315 merely codified common law good Samaritan rule for nonfeasance cases only, this was misfeasance, so 315 inapplicable.  Created an unreasonable risk of harm, didn’t fail to intervene for benefit of decedent. Special relationship existed between RR and passenger in Hines.  Creation of risk creates duties, Tarasoff. Radio created unreasonable risk on the roads, created a zone of danger, this victim was in the zone of danger, who cares about the third parties.  In Brower, you could say they are third parties, but since they are foreseeable third parties as thieves, since risk was foresseable as happening by nature, by the accident, or by thieves, so may not be about relationship, but just foresseability.  People compete to get to locations all the time.  
lix. Notes 3-4, 277-80: D can defeat recovery when wrong of third person severs causal connection of D’s negligence and P’s injury.  Still available in breach of Statutory duty.  Ross v. Hartman (DC Cir. 1943), agent left unlocked car in public alley with keys.  Thief stole and ran over P.  Deliberate intervention by thief did not take outside statutory prohibition, since statute designed to protect the public.  Opposite result in Richards v. Stanely, but ordinance itself barred tort use.  

lx. Note 4: Dram Shop statues.  Notes taken before.

lxi. FFTL 129-32

lxii. Tarasoff & Notes 634-44 CA 1976: Poddar killed Tarasoff.  Victims parents allege killer told psychologist he intended to kill her, and so he had campus police briefly detain him until rational.  Poddar roomed with Tatiana’s brother nearby her.  Tatiana more liberal than Poddar, kissed him at new years, then ignored him and slept with other men.  He went crazy.  Dr. wanted to commit Poddar, superios ordered him not to get involved, and no one warned the girl.  Court dismissed as having no cause of action against defendants.  P claims failure to warn of impending danger and failure to commit Poddar.  D says no duty of reasonable care to Tatiana. Not like Weiler because Dr. didn’t create any risk, the risk already existed.  Duty was not generated by creation of unreasonable risk.  Failure to mitigate the creation of risk would be the breach of the duty.  Even if created risk that is not unreasonable.  This case is more like a duty to rescue, perceiving a risk from someone else.  Tarasoff I said Dr. has duty to warn (duty to rescue) once risk created.  Psychiatric community upset about rule imposing crystal duty to warn, chill therapy.  Court reheard, issued duty to exercise reasonable care to protect foreseeable victim of that danger. 
a. Duty to warn is a much stronger message, I have to warn, cannot use professional judgment, interferes more with patient-doctor relationship.  With Miranda, police don’t care about relationship with perp.  
b. Miranda picks a bright line rule in a field of gray.  Tarasoff I set duty to warn higher than the Miranda point, encompassing everything in the grey area.  In Tarasoff II, imposed duty to exercise due care to get doctor to consider entire grey area.  Where you put the crystal rule matters a lot for how valuable the rule is.  
c. Right of the known victim- Must have identifiable victim
d. Right of patient to receive care, privilege. Tarasoff limits privilege.
e. Tarasoff II shifts from bright line rule to standard do avoid chilling therapy.  After 33 years, psychiatrists adapted to this very quickly.  Disclosed duty to their patients.  
f. Unique because psychiatrist actually knew there was a danger. (or reasonable to have made that judgment).  
g. Why not the police.  Police don’t have expertise to assess him, not the best cost avoider.  Police could have warned Tarasoff.  (Like FDA botched DES in hymowitz).  Weird twist of sovereign immunity.  But if psychiatrist informs Tarasoff, she would have gone to the police.  
h. Who is deterred and who do we expect to be deterred.  Every time they try and study deterrent effect, hard to identify any effect of deterrence.  Only proven anectodatally.  We as human being are actually very hard to deter, Tarasoff is an example of why maybe we should focus on corrective justice.  Maybe only deters corporations and professionals.  Only deters when we find best cost avoiders, who are such because they are capable of responding the risk.  Police maybe too diffuse to implement the rule, but professionals did it well.
2. Duty is not sacrosanct itself, but an expression of policy leading law to say P entitled to protection. 

3. Foreseeability of harm to P, degree of certainty that P suffered, close connection between D’s conduct and injury suffered, moral blam of D’s conduct, preventing future harm, burden to D and consequences to community of imposing a duty to exercise care, availability cost and prevalent of insurance.
4. Foreseeability most important.  General duty of care to all persons who are foreseeably endangered by his conduct with respect to all risks which make the conduct unreasonably dangerous.  Duty to warn other of third party danger generally only if special relationship to dangerous person or potential victim. Therapist implicates affirmative duties for benefit of third parties.  In past had special relationship to both, but to one is good enough.  Doctors liable to others for failing to warn family members patient has contagious disease.  

5. Rule: Once therapist does determine (or should have) that patient poses serious danger of violence, he bears a duty to exercise reasonable care to protect the foreseeable victim of that danger. 638 bottom.  Even therapist privilege has exception for danger to others.  Midle 639. Obligations to patients requires not disclose confidence unless necessary to avert danger to others, and even then disclose discretely.  Police do not have sufficient special relationship to hold them responsible.  

6. Note 1: Tarasoff duty of reasonable care widely accepted, RTT:LPH 41.  Beauchene v. Synanon Foundation Cal l1979: private rehabilitation center owed no duty of care to members of the public at large when accepted individuals referred to it by the state prison system as parole condition.  So doesn’t matter that improperly admitted to program and poorly supervised.  Thompson v. Alameda Cal 1980, juvie with violent and sexual criminal record relased to mother even though county knew he said he would kill a neighborhood child.  Murdered P’s son within 24 hours of release.  Argued police should have warned police, neighborhood, boys mother.  Victim must be specifically known (not just that some kid in my neighborhood).  Precisely threatened targets.  Now codified in Ca.  

7. Note 2: outside CA. If D facilitates attacks by persons in their care on innocent P, especially strict duty of care.  Lundgren v. Fultz Minn 1984: therapist got police to give committed patient his guns back.  Materially increased danger.  Privilege limited by placing gun in D’s hand in guise of fostering relationship.  Morgan v. Fairfield OH 1997:  Crazy son, returned to parents.  Tried to commit him but FFCC would not support application.  Killed parents 9 months later. Court allowed suit against FFCC, careworker and previous doctor.  Long v. Broadlawns Iowa 2002: released mental patient kills wife after history of abuse.  Facility told her they would call her if husband released and she would stay at marital residence.  

8. Note 3: Parties not in privity, no easy contractual solution.  Codification softened the sharp edges.  Courts reluctant to impose duty on people not in custody.  Generally limited to specific identified victim (Tarasoff), facilitated crime (lundgren),  or breached explicit promise (Long).

lxiii. Camden v.  Beretta 3d Cir 2001 and Note 717-22: County claimed gunmakers marketing and distribution are public nuisance and liable for costs of criminal use of handguns in the county.  District dismissed, affirmed.  Negligence claims dismissed for lack of proximate cause, nuisance dismissed for lack of control over nuisance to be abated.  Release more guns than expect to sell to law abiding purchasers, sell to distributors know get to criminals, do not limit number, frequency or purpose of gun purchases and do not supervise sales.  No law violated, no specific link to any particular offense.  6 steps removed from end users.  Intervening third parties divert the guns to the criminal market.  

1. Public nuisance is unreasonable interference with a right common to the general public.  D must exert control over its source.  Never before allowed for lawful products placed in stream of commerce.  [Like speeding] Defective products are not a public nuisance as a matter of law, so non-defective, lawful products cannot be a nuisance.  Insufficient control, county argues contribution sufficient, need no proximate cause.  
2. Note: Most reject 721.  Johnson v. Bryco Arms EDNY 2004: allowed shooting victim to sue manufacturer, wholesaler, distributer and retailer on public nuisance theory.  From contribution to number of guns.  

lxiv. Hamilton Packet: How causation and proximate cause come together.  Two main issues, in federal court under diversity.  District court dismissed product liability and fraud, but allowed 7 P to get to trial to sue 25 manufacturers.  Court said 15 failed to use reasonable care, 9 were proximate cause, and 3 were assessed damages.  
1. Proximate Cause under market share.  Uses this to resolve cause in fact problem, because no way to show whether particular defendant was but-for cause, get’s around direct match of corrective justice.  
2. 2d Circ appeal, had question of state law, so certified question to the NY courts.  Asked them about whether there was a duty and whether market share was appropriate.  Changed proximate cause into duty question (just like in Palsgraff).  
3. Duty factors:
a. Reasonable party and society expectations
b. Proliferation of claims, # of litigants. Judicial economy.
c. Limit D’s liability, corrective justice match and fairness/moral.  Also concerned about overdeterrence.  
4. Public policy, whether the benefits of extending the duty outweigh the costs of extending the duty.  Approaches learned hand.  Defines scope of duty in part by cost-benefit analysis, not just using it to determine negligence.  Public policy does a lot of the work in this case, whereas traditionally it was foreseeability that mattered.  Palsgraf set up duty and proximate cause under foreseeability.  Here foreseeability is only one factor.
5. Foreseeability  Once thought to be the basis for duty, now just one factor.  
lxv. Duty proliferates into a laundry list.  No duty.  Not appropriate for gun manufacturers to get into the business of crime investigation because they might interfere with law enforcement, including under cover operations.
1. Negligent entrustment, tries to help proximate cause, when you know of a risk and you provide a product to someone when you know it could be used in a dangerous way, you have negligently entrusted them with that item and responsible for that item.  Aunt bought (Vince v. Wilson) car for nephew when knew nephew was alcoholic and drug addict.  He killed victim, whose family sued the aunt for buying the car for the nephew.  Fou nd negligent under negligent entrustment because actually knew about nephews problem.  Beretta is different because couldn’t show that that the manufacturers knew any particular distributor had a problem.  
a. Matching problem, can’t say which manufacturer and which distributor.
b. KEY DISTINCTION: Aunt had actual knowledge of the risk.  In Beretta, no evidence linked manufactuers knowledge to particular distributors supplying black market.  Should be named RECKLESS ENTRUSTMENT if you must have knowledge of the rusk.  Negligence means should have known of the risk, whereas reckless requires actual knowledge of the risk.  
c. Federal licensing regime of manufacturers and dealers, who relied on the federal scheme.  State court conflicting with the federal regulatory scheme.  Traditional tort law might just look at foreseeability, but given that tort law working in tandem with regulations, take regulatory scheme into account.
2. Reckless entrustment isn’t quite right either, because may not be full knowledge.  Somewhere between reckless and negligent entrustment.
a. Dram shop liability, imposed liability on bar tenders and social hosts for giving alcohol to people who they know will be driving home.  Most of these cases were overridden by statute. Social corrective justice impulse that drunk drivers are responsible for themselves.
b. AIG bonuses
i. Weak argument that contracts need to be honored.  But some of them lowered their salary and stuck around relying on the bonus.
ii. Retention of talent is a stronger argument (
iii. GM needs to rewrite the contracts to make the company profitable, AIG bonuses are negligible.
iv. Many people would otherwise be denied bonuses who were not part of the bad departments.
v. Even if better talent out there, takes time to get them up to speed.  Efficiency, no time to get the better talent.
vi. Guys who created the mess know the pressure points of the mess.  They know how to keep the company afloat, but if they work for the opposition they could bring the company down.  
vii. Corrective justice is the moral outrage at a particular actor.
viii. But strong efficiency arguments that run against morality.  
c. Applies to Hamilton vs Beretta, our sense of who is morally responsible is the shooter or the drunk driver.  But the efficient way to solve the problem may be to place the burden on the best cost avoider.  The company is more likely to be responsive to government coercion.  
i. Responsive to legal rules
ii. Responsive to legal deterrence
iii. Even if not as morally responsible or even close.
1. Hamilton v. Beretta: Killer v. Manufacturer
2. Tarasoft: Psychologist very remote, psychotic people not responsive to tort law. APA and UC more responsive, better cost avoider.
3. Bartender
4. Aunt who buys nephew a car.
iv. Tort law can search for best cost avoider as most responsive to the law.  
3. Aren’t the shooters intervening causes? Depends on whether it is foreseeable that they would act.  Court calls them a superceding cause.  Obviously foreseeable that some guns will be used for bad purposes, but can’t expect manufacturer to be responsible for something happening 6 steps down the line.  Not the traditional interruptions of an unforeseeable superseding cause that cancels out liability. Here the court says that even though foreseeable that guns will make it into black market, the remoteness, the length of that chain, is the problem.  Departs from sticking with foreseeability to limit liability.  Even if foreseeablity, limit to duty, just like for pure economic loss.  Limits liability for policy reasons.  
4. But for causation problems, could be solved by market share liability to solve the matchup problem.  But no evidence that even if all manufacturers stopped their negligent marketing that the deaths wouldn’t have happened.  New guns being negligently marketed didn’t cause the deaths when the market is already saturated with guns.  Black market might exist regardless of what manufacturers do.  No sufficient degree of control, so insufficient corrective justice and efficiency, as well as causation.  
lxvi. Lawful commerce in Arms act barred suits like Beretta for market share but explicitly preserved negligent entrustment suit.  Must have knowledge of black market, allow to go into black market.  Easier to capture congress, regulators, and state judges, than to capture a jury.  
lxvii. Substantial factor: shift from all or nothing contributive negligence to comparative negligence, in causation the on off switch is but-for cause.  Substantial factor expands liability in cause in fact, but limits in proximate cause.
lxviii. How could you win the Beretta case as P?
1. Could sue someone closer to the chain, like specific distributors.  Federal system allows geographically diffuse distributors to act in a way that affects other localities.  
2. Sue under a particular crime, with a particular gun.  Guns aren’t fungible, so market share doesn’t apply.  Market share gets too attenuated for this court because different levels of negligence.  DES has same level of negligence because same product.  Lead D’s did not have the same level of negligence, started as completely non-negligent to bordering on reckless.  Trace the actual gun.  Deal with killer and DA to find out where the gun came from.  Do traditional third party liability, target the worst actors and find out who was reckless.  P’s lawyers did a bad job in trying to push the bounds of tort doctrine.  Tried too hard to push the law, when could have found the facts better and created a better case using negligent entrustment or third party liability (recklessly giving tool of destruction).  When law not advantageous, make it work by finding advantageous facts.  
3. When you build a skyscraper you know someone will die, but you don’t intend it and don’t know who will die.  Generalized and remote risk is too far away.  
lxix. Two different purposes:
1. Proximate cause and substantial factor was a limit on liability.
2. Try substantial factor method for cause in fact.  Some victims are necessary victims of cause, but others just have their causes increased.  Substantial factor expands cause in fact liability.
3. Beretta used substantial factor to limit proximate cause, then said didn’t prove but-for, and ignored substantial factor.  Could use substantial factor for proximate cuase and cause in fact.
4. Part of the problem of but-for cause is that we have all or nothing rule for damages. Once you prove but-for cause, 100% of damages.  If you only were substantial factor, then you pay nothing.  Lots of all or nothing rules in tort.  Could get rid of it and adopt sliding scale.
VII. Defenses: Plaintiffs’ Conduct (Ch. 4) (Week 9)
A.  Contributory Negligence 
B. Comparative Negligence: Li v. Yellow Cab 

C.  Assumption of Risk 

Lamson v. American Axe & Tool Co.; 

Murphy v. Steeplechase Amusement Co. & notes; Dalury v. S-K-I Ltd.
D. Necessity (Mon., 4/6, 1st hour)
Ploof v. Putnam; Vincent v. Lake Erie Transportation Co. 

Defenses Contributory negligence is an all or nothing rule.  If you prove P was negligent, was but-for cause, and proximately caused their own harm, D need not pay.  D had to prove those elements.  All or nothing rule part of iron triangle defenses making it hard for P to collect, labor or passengers vs. big industry.  P’s small mistake would thwart tort claim even if D 75% responsible.  Assumption of risk and fellow servant rule are the rest of the iron triangle.  

1. Why have an all or nothing rule?  

a. Unfair to allow P to recover if contributed to his own harm.  (what if increased damages by previous action).  Part of the corrective justice problem.  Maybe depends on how much P contributed, but CN doesn’t take that into account.  All or nothing.  

b. Jury?  Judge could have dismissed cases at summary judgment.  Instead, made it a jury question.  Suggests that CN really wasn’t subsidizing industry.  By giving it to the jury, juries disregarded CN claims and found liability. Had potential to shape jury outcomes, focused their inquiry, but didn’t take it away from.  Even though didn’t ask how negligent in theory, did in practice, as juries did backhand calculation.

c. Difficult to measure out blame and apportion damages.  Courts prefer to spend time assessing yes or no on/off switches, not getting into the gritty details.  Judicial economy.  Avoid back and forth lawsuits.  People may have never come to court because of contributory negligence rule, or may have sorted out more mixed cases with lawyers as the gatekeeper.  

d. Collective justice, give P incentive to provide greatest level of care.  Victim deterrence.  But already had own deterrence.  Already has incentive not to get hit by a train.  Driver has fewer nerve cell incentives.  

e. Do seek equity you must have done equity, clean hands doctrine.  If you weren’t exercising due care.  Kind of like fairness, but also judicial economy.  Judicial system won’t intervene if you couldn’t stop from being negligent on your own.

2. Justification for on off switch

a. Fairness- if cause of own harm, fair to make other pay.  But if D 90% responsible, why get off free.

b. Clean hands, to seek equity must do equity.  Applies to law now after merger.

i. Beach 383: in common law, since impossible to assign causes to all affect, refuses to try and assign blame when plaintiff’s hands are dirty.

c. Deterrence- best cost avoider approach.  Potential victims are responsive to the threat of pain and suffering.  

d. Jury control, juries really had a lot of power.  But we don’t know which cases never got there are all.  Maybe only close cases went to juries.

3. Defenses

a. Greater degree of blame- if D acted intentionally, no contributory negligence bar because apples and oranges.  Difference in kind.  No off switch.  Greater degree of blame. Intentional torts, actual intent, or recklessness counts as intent.  Gross negligence, willful and wanton conduct, recklessness, intentional torts.  All more serious than simple negligence.

i. Exception, P has a right to be negligent on their own land.  Landowner stacks hay too close to train tracks, and sparks start fire.

b. Last clear chance rule- if D had last chance to avoid accident, no contributory negligence bar.  Abraham doesn’t know why this doctrine exists.  Exists because

i. Once P was negligent, would give D a free pass.  But free pass would convert activity from negligence into recklessness, and would be a greater degree of blame.

ii. Better argument- train driver won’t be more reckless at that moment, but will realize that people they hit in general will be contributory negligent.  So lowers general level of care, hire fewer lookouts.  For actors engaging in activity risking damage to generally contributing negligence victims.
1. Introduction:

a. Schwartz and Note 330-33: Contributory negligence not so anti-victim in CA and NH, double standard between CN and regular negligence, much quicker to excuse CN because held victims to a lower standard.  CN rarely found as a matter of law; jury verdicts for P on issue are frequent and usually upheld, those for D are often set aside for jury instruction defects.  

b. Comparative Negligence Intro 382-84: Clean hands rule, law cannot mete out exact justice.  Li v. Yellow Cab and Notes 1, 3 384-92:  P tried to cross three lanes of traffic to enter service station, D was speeding and ran yellow light.  CA 1975: Trial barred P’s recovery under contributory negligence.  Adopts pure comparative negligence, in which even if P mostly at fault can still recover. Although codified In 1872, “negligence duty, except so far as P has willfully or by want of ordinary care, brought injury upon self.”  Court deciding whether to follow FLA in having court adopt comparative negligence instead of by statute like most other states.  Court cannot revise the code outright because they are bound by the statute unless unconstitutional.  Court engages in statutory interpretation, Constitution > Statute > regulations > common law.  Court said legislature didn’t intend to entrench the common law, but only to clarify it by codifying it.  Like a restatement.  
i. Call it a code
ii. Say this code had particular intent, not to create permanent statute, but to reflect an evolving common law.
iii. Doctrine of desuetude, since the code was so old, it needed to be updated.  
iv. Text is consistent with comparative negligence.  Because the code reflects the common law, you can’t insert comparative negligence because their intent was to reflect the common law.
v. Different section of CA code said legislature wanted these statutes to evolve, to be updated.  Designed to reflect the common law.
vi. Legislature could pass a new statute if they didn’t like it.   If it’s a code, the legislature waits for the courts to do it.
1. Apportioning problem not so hard
2. Adminstration a little hard, but not that difficult.
3. Last clear chance, no longer needed with sliding scale of comparative negligence.  
a. Best cost avoider is the person with the last chance.  But shouldn’t be solely responsible.  Allow jury to assign % of blame for last chance, or impose automatic 10% bump.  
b. Could just get rid of it, put it all on the sliding scale and let the jury decide.  That’s the state of the law.  Could give jury instructions that they may take it into account.  
4. assumption of risk
5. Willful conduct can be put on that same sliding scale along with recklessness, only intentional torts counts for greater degree of blame exception.
vii. Pure vs. Modified Comparative Negligence, they adopt pure, allowing P to recover even if more than 50% liable.  
1. Spreads costs around.  
2. Let the chips fall where they may, achieve optimal deterrence.
3. Modified could be absurd, by letting a 1% difference result in a huge difference.  
4. Tort law retains but-for cause on/off switch, but doesn’t generally dopt the modified comparative negligence on/off switch.  Not equal to comparative causation. Courts get hung up on it, call it CN because trying assess the fault.  Hummer 5 mph over limit and prius over limit by 50 mph, prius much more negligent, Hummer may be just as much a cause.  
5. Most courts have preserved 50% threshold.  12 adopted pure, 20 adopted 50% threshold, if 51% cannot recover.  15 states make 50% a bar (clean hands rule). SD bars if more than slight, might get away with 10% P.  Near DC, still have contributive negligence.  Maryland, VA, Ala, NC, DC.  
6. Judge could rule as a matter of law that P was CN.  Rarely happens
viii. Practical questions
1. Vosburg- Defenses didn’t come up.  P’s contributory negligence: should have issued a warning, or wear a guard, stayed home. Converts assumption of risk into contributory negligence.
a. Specific actions are CN
b. Activity in general we call assumption of risk
c. Since intentional tort, wouldn’t have been barred by contributory negligence.  Rama would split 75-25.  Would leave the bar to the jury.  
i. Standard- Jury instruction
ii. Rule- Assign liability for certain activities, require jury to impose a specified discount.
d. In general, courts will say that intentional torts trump (thwart) the comparative negligence regime. Goes back to all or nothing.  D is 100% liable.
2. Rylands v. Fletcher- but change facts so reservoir not built negligently (although strict liability), and Fletcher negligently maintains coal mines.  Strict Liability vs. Negligent P.  Strict liability is incompatible with comparative negligence.  Courts try to use comparative causation instead of comparative negligence.  CC is very messy.  There is a reason we designate things as strictly liable.  Activity creates risks, tends to cause harm.  Since you can’t compare the apples and oranges of the negligence, compare the apples and apples of causation.
3. Comparative Negligence today
a. Shift from Contributory to Comparative
b. Fellow Servant
c. Assumption of Risk
i. Partial or secondary AofR is retained as merger with comparative negligence.
d. Intentional harm is too serious to discount P’s negligence.
e. On exam, assume that using comparative negligence.  But may be pure or modified.  Modified 50 or 51 is more common.
f. Problem with multiple defendant’s.  Could use contributory indemnification to take prior judgment into account, but without res judicata.
g. Last clear chance is gone
h. Strict liability- use comparative causation, but that’s also confusing.
i. Equitable apportionment
ii. Comparative risk-creation (that’s why we have strict liability, because some activities are just too risky).  
ix. Multiple parties, not all parties represented, res judicata problems.  

x. Practical difficulty of determining the amount of negligence.  

xi. Last clear chance and assumption of risk don’t fit well.  So LCC falls away

1. Where P unreasonably undertakes to encounter a specific known risk imposed by a defendant’s negligence, P’s conduct, although he may encounter that risk in prudent manner, is contributory negligence

2. P held to agree to relieve D of obligaito nof reasonable conduct towards him.  Not contributory negligence, but a reduction of D’s duty of care.  

3. Comparative negligence encompasses assumption of risk

xii. Willful misconduct falling short of intentional should be adequately dealt with.  Also remains punitive damages.

xiii. Note 1  Comparative Negligence started early in few states, then widely adopted.

xiv. Note 3: W Va adopted impure comparative Negligence..  Encourages P to join many Ds.

c. Note 5 395 Doctrinal Complications from adopting comparative negligence: 

i. jettisoning separate last clear chance doctrine, 

ii. maintain distinction between primary and secondary assumption of risk, 

iii. apply comparative negligence to strict liability as comparative causation, 

iv. rejected intoxication as a defense to intentional tort because statute didn’t mention intentional torts.  Majority view, that intentional conduct is of a different kind from negligent or wanton conduct.  Minority views intentional wrongdoing as different in degrees, so can reduce P’s recovery from bar owner to reflect intentional wrongs of patrons who previously settled with P.  

v. Violation of safety act: Hardy extended comparative negligence to violations of safety acts.  At some point a worker must be charged with some responsibility for own safety-related behavior.  Comparative negligence enhances the goal of workplace safety by incentivizing worker.

vi. Seat belt defense remained rejected in WA even under pure comparative negligence rule.  Iowa codified it.

vii. Trial court in LaBier v. Pelletier said find for P only if combined causative negligence of child and mother was less than D.  Maine SC set aside and adopted RST 488: child suffers physical harm not barred by negligence of parent. Other states rejected imputed parental or spousal negligence by statute.

viii. Maunz v. Perales Comp Negligence could be a defense in med malpractice case for patient suicide in noncustodial setting.  Verdict allocated 79% fault to decedent and 21% to psychiatrist.  

d. Comparative Negligence Statuets 397-401. RST 7: pg 399.

2. Assumption of Risk

a. Lamson v. American Axe Mass 1900:Trial directed verdict for D.  Hatchet fell from painting drying rack and hurt employee.  P complained to boss that hatchets more likely to drop with new racks, Boss said deal with it or leave.  P perfectly understood the danger, which did not depend on negligent act of person, but on permanent condition of working condition.  By staying he took the risk.  Affirmed.

i. Fellow Servant Rule (common employment) originiated in Farwell v. Boston, where engineer lost right hand when another servant threw wrong switch.  Employer had not been negligent in selecting the employee.  Although stranger could sue employer for wrongs of its servant, fellow servant had assumed the risk.  Throw the risk on those who can best guard against it.  Engineer paid more than machinist, voluntary undertaking.  An accident, so it falls where it may. 

ii. Vice principal exception, certain duties of employer discharged by employees were regarded as nondelegable; supply proper equipment, furnish safe work environment.

iii. Employer liability acts.  Lamson sued under statute abolishing fellow servant rule and establishing general rule of negligence liability for employers.  New Assumption of Risk depended on employee’s continued willingness to work in the fact of known risks, often after complaints had been voiced and rejected.  

iv. Assumption of risk by contract abolished by 1939 amendment to FELA and by worker’s compensation.  Continues in actions against third parties not covered by those statutes.  

v. Risk Premium really is paid.  But fully cognizant of the risks?  Risk premiums much heftier than OSHA fines.  Risk premiums decreased after worker’s compensation was introduced.  

b. Farwell and the Fellow servant Rule- put contributory negligence and assumption of risk into context as they merged in 19th century.  Part of a world of on/off switches. US chose negligence over strict liability (many see as subsidy for industry).  Farwell most dramatic example of taking old common law doctrine and creating strong limits on that doctrine, limits master/servant/vicarious liability.  Normally employer liable for negligence of employee.  Fellow servant rule arose in 19th century to trump master/servant liability.  
i. Negligent employee and P employee are fellow servants, and couldn’t sue employer.  Stranger could sue the employer.  
ii. Master/servant strict liability rejected by court because servant as likely to know and may guard as effectively against as the master.  To make master responsible, assumes the very point that remains to be proven, that employer can better guard against all of his employees negligence.  
1. But expects fellow servants to rat each other out regularly.
2. Fellow servant is treated by status.  Not what did the victim know and when, just status of being a fellow servant.  A category as a matter of law, as opposed to as a matter of fact.
3. Best cost avoider.
4. Fellow servants have bargaining power, get risk premium.  
iii. Negligence over SL, proximate cause limits liability, limited scope of duties, and iron triangle of defenes (CN, Fellow Servant, and assumptionof risk), all limit liability to the benefit of industry.  Judge more likely to be RR passenger than a fellow servant.
1. Although judges allowed juries to make CN decisions, they still decided which cases got to trial.
iv. Difference between fellow servant and assumption of risk?
1. AofR requires P be aware or risk, and chose to take it anyway because thought it reasonable or fun.
2. FS P need not be aware of the risk.  
3. Lamson, employee knew the axes were there and that the holder was more dangerous than it used to be, so he has the choice of staying or leaving.
a. Fellow servant also has stay or leave choice, choice to take risk premium.  Only bars strict liability from employer.  
b. Statutes ended fellow sevant.
4. In Farwell you don’t know whether P knew of D’s negligence, but in Lamson P knew of the negligence and didn’t take any action.
a. Fellow servant is status based, doesn’t investigate the facts
b. Assumption of risk asks about awareness, actual knowledge, or maybe what reasonable person should have known.  Both cases are fact based.
v. STATUS (Fellow Servant) vs. Awareness of risk (assumption of Risk).  Farwell wanted employees to spot negligence. By spotting negligence, Lamson loses his own claim.  
c. Murphy v. Steeplechase Amusement NY 1929 365-74: Amusement ride flopper. Fall was foreseen as one of the risks of the adventure, the risk of fall was the point.  Man’s kneecap was fractured.  Whether movement of belt was uniform or irregular, the risk at greatest was a fall.  One who takes part in such a sport accepts the danger that inhere in it so far as they are obvious and necessary.  Different if dangers were obscure or unobserved, or so serious to justify belief that precautions must have been taken.  If really hit wood, would have a claim.  But claimed the sudden jerk was the negligence.  Appeal and trial (for P) reversed. 

i. Note 1: Riskier than Cardozo acknowledge, but probably less so than others at Coney Island.

ii. Note 2: How much can assumption of risk survivie expansion of duty to warn? Russo v. Range IUll 1979, ticket said user assumes risk of injury.  Slide also had warning.  Judge allowed jury to hear it, because injury caused by body’s flight, not normal for ride, so could have been caused by some unknown danger.  More clear sign may get summary judgment.  Disney has half throttle line because two people died on full-throttle, but full-throttle line is twice as long.  

iii. Note 3: Assumption of risk to deny recovery to sports spectators.  All spectators have common knowledge of injury from attending these events, and in particular, seems to be true.  When spectators induced to let down their guard.  Vending carts were placed in high risk area.  Commerical natures of vending induces spectators to let down their guard (by distracting them).  They have concomitant duty to exercise reasonable care to protect them during times of heightened vulnerability.  

iv. Note 4: Assumption in Professional sports.  Requires knowledge of injury causing defect, appreciation of resultant risk, determined against background of particular P.  Higher degree of awareness to professional.  Need not foresee exact manner of injury, so long as aware of potential for injury of actual mechanism.  

v. Note 5: 

1. Primary assumption, D was not negligent, either owed no duty or did not breach the duty owed.  P assumed risk whether at fault or not.  If P must show intentional or reckless hevaior in D to recover, primary assumption because no ordinary duty of care. GENERAL ACTIVITY
a. Park had no duty to protect riders from the dangers of the ride itself. Riding the flopper is the general activity.  
b. General risk, a ride moving quickly, general risk apparent to the riders.  The possibility of falling that everyone sees.
c. PATENT- obvious 
d. Law very bad on the primary assumption of risk, called the flopper.  Obvious risk of fall.
e. Flopping is the risk of riding the flopper.  When you take on the primary risks, not duy.
2. Secondary assumption, an affirmative defense to an established breach of duty.  Except for master/servant, ultimate question is whether reasonably prudent man would have moved in face of the known risk.  Really just an aspect of contributory negligence.  Since Meistrich P knew D had breached duty to keep ice safe, obligation to leave the ice MORE SPECIFIC ACTIVITY
a. Specificity of the event.  
b. LATENT- hidden
i. Missing padding- but no evidence of lack of padding.  Lawyers never brought the secondary risk evidence forwards.  Should have been called the unpadded jerking executor.  Brought a case with bad facts.
ii. Sudden jerk- secondary assumption of risk.  There is a duty and it is apportioned.
1. Cardozo rejected evidence of sudden jerk, said irrelevant anyway since injury within the primary risk.  Same risk, so not secondary risk.
2. But the jerk was a different kind of falling that would lead to worse injuries, didn’t assume the risk of a fall caused by a jerk. Jerking increases the risk over fast smooth ride.  
a. Fair to let him make his case.  Limit AofR to what they really agreed to.
b. Deterrence, don’t let them do whatever they want, Who is the better cost avoider.
i. Maintain better
ii. More padding
iii. More warning size
iv. Close the ride.
c. Cardozo dismissed the evidence, when there probably was a genuine issue or material fact, could reasonable jurors reach that conclusion.  Witnesses on both sides of issue suffer from bias, so credibility determination.  As matter of law under secondary assumption of risk , when detailed conflict of matter of fact, you send it to the jury. Jury is the lie detector.  Cardozo intervenes and doubts the factual basis of the case. Schizo
i. Doctrine is just a cloud of words, judges just make stuff up. Palsgraf and Murphy. Strong argument that reached the right solution.  But judicial duties are divided up.  Cardozo is running over the procedure of tort law.
ii. Cardozo might be ticked off that P didn’t introduce mechanical evidence that jerk could have occurred.
iii. Shugarman thinks Cardozo is ticked off at the trial judge who openly intervenes in the jury process with erroneous instruction.  
1. Judge is shaping the facts to bolster jerk claim.
2. Poor truck driver can’t go to Ritz Carleton to dance.
iv. Cardozo should have said trial judge abused his discretion.  But that is his proper role.  Focuses on facts instead of trial judge in opinion.  D lawyers didn’t appeal instructions.  
3. Cardozo eliminates evidence of the jerk.  Stronger basis to send to jury if latent (secondary) risks, whereas no duty coming out of primary Aof R is hard to prove.  Can’t say negligent as a category to have baseball or amusement parks, because participants are engaged in reciprocal risk, don’t inflict on the unwilling.  Since no duty, judges override as a matter of law using primary AofR. Secondary Aof R goes to the jury, and merges with CN, actually comparative negligence with a sliding scale.
4. Meistrich Pg 371.  Primary risk of ice skating is falling while skating.  Secondary risk is falling because Ice not properly maintained, ice too slippery.  If primary, no duty, total bar to recovery as a matter of law. Generally courts use objective rule for primary assumption of risk.  Reasonable person standard. If secondary, depends on subjective knowledge, what did this person know, merges with comparative negligence.  Has knowledge of risk, takes the risk and gets damages.
a. Person who takes on more risk gets more compensation.  Person who goes on flopper knowing it is jerky gets money?  Want to incentivize best cost avoider to avoid injury.  Between skating rink and participants, weaker moral corrective justice claim, but justified on efficiency and collective justice grounds.
b. But if you have knowledge, aren’t you the best cost avoider.  The more risk you took on, the greater chance of compensation.  
5. Primary is the risk you can assign to the public in general.  If you warn the public about the latent risk, it then becomes primary assumption of risk.  Fewer objective physical signs of the risk.
a. If no knowledge of latent risk, complete recovery insofar as injury caused by the latent risk.
b. Reduce damages by amount they knew about the risk.
6. Firefighter rule, assume the risk of fires and paid a risk premium for it.  Like servant rule.
7. Con torts, express assumption of risks. Issues of waiver and adhesion contracts.  
a. More like a tort if blood, more willing to use tort law against waivers.
b. More like a contract if money.
c. Distinction between taking all risks, and arbitration contracts.  Procedural waiver instead of substantive.
vi. Note 6: If D negligently or unlawfully creates dangerous condition that P must endure to exercise ordinary rights, Marshall v. Ranne TX 1974.  Jury found P CN for not shooting his neighbors vicious Boar when he had the chance.  CN not a defense in strict liability, and no free and voluntary choice for assumption of risk of only choice of evils wrongly imposed on him by D.  If forced to surrender legal right to proceed over own property to own car. 

vii. ADM v. Martin, no coercion by economic necessity if not actually threatened with loss of job.  Doesn’t count if coercion doesn’t come from D.  

viii. Note 7, fireman’s rule.  Public officials responding to emergency cannot recover for negligent or even criminal conduct.  Since knowingly and voluntarily confronted the hazard.  No duty not to require special services for which fireman is trained.  Most fired by negligence anyway.  Somewhat since eroded by statute.  D failed to make proper building inspections, so liable for direct and indirect harms caused by fire, even to firefighter.  

d. Dalury v. SKI Ltd Vt 1995 374-82: Reverse trial summary judgment for D for skier injury.  Waiver void as contrary to public policy.  Clear enough to reflect parties’ intent?  Even if yes, can be void by public policy.  Tunkl analysis.  Pg 376, Jones v. Dressel parachute jump doesn’t affect public interst.  Nor Ironman Decathlon.  D argues non-necessary, so purely private matter.  Court disagrees.  Open to public, invite skiers onto premises.  Vermont has public policy of premises liability. Best cost avoider.  Pg 377.  Ski areas own negligence is neither an inherent risk nor obvious and necessary to skiing.  

i. Strike down waiver: Wagenblast v. Odessa Wash 1988;, Upheld waiver in Zivich v. Mentor Ohio 1998 (nonprofit).  Seingeur v. nationa Fintess, Gymn membership not essential, like schools, hospitals, housing, and public utilities.  

ii. Procedures to see if waiver fairly obtained.  Courts refused to enforce standardized adhesion arbitration contracts.  

iii. Kaiser take it or leave it plan represented negotiations between Kaiser and the board, possessing parity of bargaining strength.  

iv. Contracting out of med malpractice- 

e. FFTL 161-165 Assumption of Risk.  4 Different terms.  

i. Express Assumption of Risk- Contractual agreement in advance to waive right to bring tort action.  Often valid when entered into knowingly, voluntarily, and with appreciation of their significance. Health care malpractice waivers virtually always invalid (Tunkl).  

ii. No duty of care breached by D: Baseball spectator, exercise of reasonable care did not require a net be provided.  You assumed the risk of injury by attending the game.  Sometimes called primary assumption of risk. It is failure of P’s prima facie case rather than a defense.  Often turns on question of openness of risk and voluntariness of P’s participation in the activity in question, reasonableness of risks poses by activity in light of its benefits.  

iii. Subset of contributory negligence-

1. P’s careless failure to recognize or appreciate a risk.

2. P’s conscious taking of unreasonable risk. (generally called assumption of risk instead of contributory negligence).  A defense based on P’s conduct, aka secondary assumption of risk, meaning a defense.  Ordinarily, only conscious taking of an unreasonable risk, negligent assumption of risk, is a defense.  

iv. Conscious Reasonable Risk taking- Eckert, killed while rescuing child from train.  Decided modern trend to hold conscious taking of non-negligent risks as not a defense.  Fireman’s rule is one example.  

v. Primary AsofR: the flopper as the flopper.  Lack of padding and the jerking may be secondary AsofR unless warned about them, since latent.  Notice/warnings can convernt secondary latent/hidden risks into primary risks with no duty.
vi. Firefighter rule goes back to assumed risk of firefighters.  Modern reason might be to avoid deterring calling 911.  
vii. Express AsofR in contracts.  Blood v. Money. Physical injury typically thought of as tort, whereas money loss typcically as contract.  Murry, to wavie the substance of tort law wants to create high barriers when blood on the land.  Negligence waiver is a strong waiver, as opposed to a waiver of trial in favor of arbitration, more like procedure than substance, lower threshold for changing procedure.  
viii. May turn on bargaining power.  Adhesion contracts there is no bargaining power, you can’t bargain around it.
3. Necessity- Sugerman Tort stories, Vincent not really a negligence conduct case.  Extension of assumption of risk, can you consent to an intentional tort.  Murphy, consent wipes out ability to sue, applied in Murphy because certain degree of negligent fun having undoes the legal claim (consent to flopper).  Intentional torts may be precluded if you consent to reckless conduct in some courts, but other courts say cannot consent to intentional tort as a matter of public policy, you want to block that type of activity.  Why let the person who agreed get a windfall?  Injured person will be better motivated to enforce it, and they’ve already been punished enough.  Hard for state to find out about dangerous things without someone complaining with lawsuit, private attorney general; collective justice/efficiency instead of corrective justice.  Let undeserving victim collect for efficiency instrumental reasons, to create incentives to come forward so state can fix.  Irony of letting person who accepts more risk sue; if you take on secondary risks, you may be able to sue because it is so dangerous, whereas the less dangerous primary risks preclude suit.  Self-defense is complete defense so long as reasonable and proportional.  Not a totally subjective sense of danger.  Book puts necessity as the defense to intentional torts.
a. Ploof v. Putnam Vt 1908 68-71: P caught in storm on Lake Champlain with wife and two kids, moored to D’s dock to be safe.  D’s servant untied them, causing boat to sink and dump cargo and people into the lake.  Allege trespass and in case, forcefully unmoring the ship and breaching duty to permit P to moor during the storm, and negligent to unmoor the ship.  Necessity, an inability to control movements inaugurated in the proper exercise of a strict right, will justify entries upon land and interferences with personal property that would otherwise have been trespasses. May go around road obstruction, chase cattle back from others’ land, save goods in danger of being lost or destroyed by water or fire, preserve human life especially (escape an assailant), throw out cargo (everyone ought to bear his loss from act of God (by temptest) to safeguard the life of a man.  There was necessity to mooring the sloop. Judgement affirmed.  Where ship moored to dock during storm, there is necessity, not guilty of trespass, dockowner liable for damage to ship.  Property claim that not trespass, (strict liability, trespass in case requires negligence), P’s saying trespass on boat not to let them dock.  D was negligent in untying the boat, so liable in damages.  Trump property rights by necessity, Examples:
i. Highway, temporary and sudden obstruction, like temporary easement.
ii. Save goods from destruction by water or fire. (Property justification)
iii. Mouse’s case, threw casket overboard to save ship from sinking.  Allowed to jettison goods to save boat and passengers.  (life justification)
iv. Ploof: you have a right (complete privilege) to dock, D must pay for damages.
b. Vincent v. Lake Erie Transportation Co Minn 1910 71-77: D’s steamship Reynolds discharging cargo on P’s dock in Duluth.  Storm developed to 50 mph by unloading finished and navigation of harbor practically suspended until storm abated.  Couldn’t get a tug, so stayed tied to dock, damaging it $500.  Would have been highly imprudent to leave the dock or permit vessel to drift.  In holding vessel fast to dock, exercised good judgment and prudent seamanship. Some injury attributed to the act of God, and not to the wrongful act of a person sought to be charged.  If drifted into dock or another ship no recovery.  Here deliberately held against dock, damaging it to protect the ship, so only just to repair it.  Public necessity in time of war or peace, may require taking private property for public purposes; but compsensation must be made.  Affirmed.  If right to dock their boat, how can they be liable for docking the boat?  If Ploof ship had remained, shipowner would have been liable for damages.  Consistent property rule, right to use property by necessity.  Consistent liability rule: any damage occurring as a result of the docking is liable on the boat owner.   
i. If you give property right to boat owner, he can sell off the rights.  In Coasian world, who you give the power doesn’t matter because the party who values the right more will pay for and most efficient owner will have it. Assumes a transaction cost free world.
ii. Dockowner might hold out, engage in rent seeking and price gouging.  Coase may be highlighting the fact that there are many transaction costs. If had ongoing relationship, they can negotiate it.  Dock owner has the power in the contract ambiguity because they don’t bear the risk.  If weren’t repeat players, won’t even have a contract.  Strangers can’t prenegotiate.  
iii. Boat owner probably has better information about whether the ship will sink.  
iv. Mouse says you have a privilege to save life and limb, so you can use the dock to save the lives.
v. Avoid destruction of goods: let A take B’s property because B’s property in danger.  
vi. Vincent makes a bundle of sticks to respect utility and property rights by allocating damages for dock’s benefit while forcing it to give up right to exclude.  Right to use, but not absolute right to use dock, must pay damages.  Vincent recognizes that world is full of transaction costs.  Argument against Vincent, that repeat players can engage in bargaining.
vii. Mouse’s case, note 2 pg 70: Even though you can throw out someone’s property, everyone shares the cost.  Loser of property receives pro rata compensation from other parties, to incentivize restraint in what is being thrown overboard.  If boat owner has right to dock, want them to internalize all of the costs at that location so cautious and minimize damage.  Strict liability to minimize damages.  Sharing the cost downside, doesn’t incentivize boat owner to be cautious since everyone is sharing the loss.   Trying to find the best cost avoider, and how is most responsive to rules.  Vincent says boat owner is best cost avoider.  Dissent doesn’t want to pay damages, saying that dock owner is best cost avoider, should dock people in a less damaging way.  Best cost avoider in Mouse was person deciding what to throw overboard, especially if an expert. Shape rules on cost internaliziation.  Shifts from complete property to liability rule.  Could also do a who’s the better insurer question.  If you spread losses more there is less deterrent effect. Tort law in 19th and 20th century has tended to follow insurance.  If party likely to be insured, courts have imposed more liability.  Lack of universal healthcare has imposed higher costs on uninsured because courts expect you to be. 
viii.  In coasian world doesn’t matter whether boat or dock owner has the right.  Tort law distinguished from contract.  Assume strangers, limited time and access to information, transaction costs are significant. Shift from property (contract) rule to liability rule to account for disparate bargaining power and transaction costs.  (Calabresi: since market has transaction costs preventing market rules, courts can impose such rules in their places).  Overrides certain property rights (liability rules and Vincent run roughshod over complete property rights).  
ix. Ploof and Vincent talk about an ongoing relationship implying contract property right, also talk about property right by necessity.  That’s a rights talk cloud of words. The rule for Vincent, even if you don’t manufacture rights claim for boat, premised purely on necessity, purely on instrumental terms.  The necessity or utility, the value of the boat, trumps the property rights.  Could say there is a right of the boat owner to dock , public right, but really a right premised on utility, in some theory, the source of all rights.
1. Rule utility says no natural rights, recognition of rights does good in society.  Must make them rules to recognize them as rights.  Seeks the ordering of society that does the most good for the most people.  The clarity of the rule, certainty, can create more utility. 
2. We recognize as a rule, that makes sense to have partial use of others property when justified by efficiency and necessity.  A right premised on efficiency.  Certain kinds of rights premised on efficient outcomes.
3. Private Necessity vs. Public necessity: Private necessity has right, but has to pay for it.  Public necessity doesn’t have to pay for it.  Rules are backwards:
a. Takings require compensation for gov taking.  Like Firefighter rule, create right incentives.  Have public official make right choice, don’t let them fear being sued if being done in good faith.  Vestige of old rule.  Today, official is immune, and city would pay.  
x. Dissent: If  boat lawfully in position at time storm broke, master could not, in exercise of due care, have left position without subjecting vessel to hazards of storm, so damage to dock was result of inevitable accident.  If master exercising due care, not at fault.  Majority assumes if original cables had held it in place no liability.  Dock owner assumes risk of ships caught at dock during storm, nothing changed by renewal of cables.

xi. Note 1 private necessity, AofRisk, and unjust enrichment.  Vincent is conditional or incomplete privilege, necessity allows use, but must pay for privilege with reasonable rental value or compensation for lost or damaged property.  RST 197.  Usually occurs between strangers, but may in invitee or social guest remaining on premises to avoid facing the necessity after being asked to leave.  Unjust enrichment requires boat owner to compenstate dock owner for benefit received for use of dock.  But if benefit >>> harm to dock?

xii. Note 2 Necessity and bilateral monopoly: Dock owner holds out for larger fee, hold boat owner to it since no fraud or duress.  Admiralty and common law voids contract and restrict recovery to reasonable fee.  Generally referred to arbitration.  

xiii. Note 3: Public necessity, privilege to destroy private property to protect interests of larger community.  Prevent destruction of city by fire, or to keep it from falling into enemy hands in time of war.  Absolute privilege to destroy or take and use private property to prevent spread of fire, pestilence, advancing army, or other great public calamity, to relieve, protect, and give safety to the many, without individual actors being subject to liability.  Generally the loss would have happened anyway, so caused by third party.  Sometimes fire dies out before reaching fire break, so defense solely on privilege.  Insulate official from liability since damned either way.  

xiv. Note 4, public necessity and just compensation: Refused to compensate for taking during war and riot.  Kent State OH Nat’l guard shooting on campus, uncertainty of civil distress creates some privilege, but not absolute, pg 77.  Qualified immunity to executives depends on scope of discretion, all circumstances as appeared at the time, reasonable ground for belief formed, coupled with good faith belief.  

c. Thompson’s Trolley Problem 77: Turn trolley to kill one instead of 5? Morally permissible, morally required? Can you kill one organ donor to save 5 lives?  If worse to kill than let die, surgeon should not act while trolley driver can turn wheel.  But bystander switch track.  Crisis suddenly strikes driver, but not surgeon.  Long term affects of adopting rule.  Incentivizes driver to check the breaks, then to take fewer lives.  Surgeon won’t be able to attract patients.  

IX. Strict Liability (Ch. 8) (Week 10)

A.  Nuisance: Boomer v. Atlantic Cement Co.
B. Abnormally Dangerous Activities: Indiana Harbor Belt R.R. v. American Cyanamid
C. Vicarious Liability: Ira S. Bushey & Sons v. United States
d. Boomer v. Atlantic Cement 1970 and notes 6-7, 700-04, 08-09: Cement Plant produces dirt, smoke and vibration, trial called it nuisance, gave temporary damages but no injunction.  Resolve just by equity, or seek to promote general public welfare, channeling private litigation into broad public objectives.  No technical ability to control the nuisance.  Nuisance Private, substantial and unreasonable interference with use and enjoyment.  Nuisance is a modern strict liability problem.  Not thinking about the reasonable person and what they would do, but the impact on the Plaintiff, the person harmed.  It doesn’t matter whether D used due care, it’s about net effect on others.  Generally related to some kind of pollution, or maybe blocking sunlight.

i. Understanding Boomer in Coasian World.  Cement company would negotiate with entire community all at once if no transaction costs, and would pay off people so long as economical.  But in real world, holdout problem.  One person refuses to deal, one person trying to bleed the company.  Permanent payment removes incentives to be responsive to neighbors ongoing problems with the nuisance.  Saves on administrative and transaction costs.  

ii. Shift to liability rule, give factory property right but let them pay off the neighbors.  Del Webb.  Neighbors keep the property right, pay off the factory to compensate them for moving, because Webb brought the nuisance to the town.  Spur could have given property right to the factory, and say homeowners assumed the risk.  They move the property right to the homeowners because the innocent people are living there.  Clean hands rule.  To seek equity must do equity, because of extraordinary power of injunction.  Seek injunction raises expectation of parties behavior.  

iii. Tort law deals with market problem by hybridization property rule into property-tort rule.  Coase says contracts can achieve efficient results, and real world has tons of transaction costs.  
iv. [Property Notes Boomer, 649-56: Action for injunction and damages from dirt, smoke, and vibration emanating from plant.  Nuisance found and damages awarded, but injunction denied, justified by disparity in economic consequences of the nuisance and the injunction.  But where a nuisance has been found and where there has been any substantial damage shown by the party complaining an injunction will be granted. Rule despite economic disparity because of res judicata, unless accept permanent damages.  But would close down plant right away. Alternatives: 1)Postpone effect of injunction to specified future date to give opportunity for technical advances to permit D to eliminate nuisance.  Too uncertain. 2) Grant injunction conditioned on payment of permanent damages. (chose).  Where nuisance of such permanent and unabatable character that single recovery can be had, including whole damage past and future resulting therefrom, there can be but one recovery.  Permanent damages are allowed where the loss recoverable would obviously be small compared to the cost of removal of the nuisance. Compensatoin for a nuisance servitude on the land.   Reversed.  Note 1: Didn’t award market value to lift injunction, but awarded more than decrease in market value of the house.  Note 3: balancing the equities compares specific to private land owner with general loss to the public. If class damages taken into account, different balance.  In many party litigation, parties less likely to bargain to lift injunction. ] Fair to both sides to grant permanent damages to P creating servitude on land of P imposed by D’s nuisance.  
v. Dissent: Longstanding rule that nuisance causing substantial continuing damage to neighbors must be enjoined.  Majority is in effect licensing a continuing wrong.  Other courts accepted reasoning to allow continued nuisance for public benefit, while this is only private benefit.  Not constituiaonlly permissible to impose servitude on land without consent of owner by payment of permanent damages where continuing impairment of land is for private use.  State constitution.  
vi. Note 6, purchased injunctions: P enjoins D, but only if prepared to compensate D for loss incurred. Calabresis and Spur Industries v. Del E Webb Ariz 1972. Having brought people to the nuisance to the foreseeable detriment of Spur, Webb must indemnify Spur for a reasonable amount of the cost of moving or shutting down.  
vii. Note 7 Bargaining after injunction supposed to justify it, but many studies suggest this never takes place because of acrimony between parties and attitudes towards one’s own rights.  Here transaction costs are low, so less likely that will occur when transaction costs are high?.

e. Benkler’s legal thought was theory with a bit of history.  Shugerman’s will be history with a bit of theory.  Collective justice vs. Corrective justice. (Efficiency vs. fairness to parties. Midievil writs gradually extended king’s power by gradually asserting power over localities.  19th Century was shift from writs to rights, disparate writs categorized by rights protected, shifts to formalism and legal science.  Different writs had different duties and levels of care.  Fault prevailed because of the rise of formalism and legal science.  Naturalism was part of creating body of law, said weren’t making law up, just discovering the natural order of things.  From 1800-1860 rise of negligence, rise of complete defenses as formal rules (CN, assumption of risk, etc.).  Creating general coherent rules consistent across all of tort laws.  Tended to favor industry by limiting liability.  Judges think of selves as scientists come up with coherent unified principles of natural legal world, emphasizes legal rules over standards.  Takes hold between 1860 and 1900.  Treatises rise in importance, leads to RST.  1859, law of torts treatise created, a multitude of writs brought together under one title.  Langdell borrows from German schools and combines with common law.  Before langdell, people learned the writs one by one.  Private law emphasis on grouping things together, learn inductively like little legal scientists.  Dissect the dead appellate cases.  Corresponds with corporate practitioner.  First in house counsel, then corporate firm instead of individual lawyers.  Law school institutions created inductive reasoning arose together with corporate law firms.  Law review arose as a corporate conspiracy.  LR run by lawyers in free time, so students took over, signal of students who were highly competitive to get on to LR, signal that willing to do scut work for no money.  Barriers of entry were emerging in legal system, law school and bar exams.  A subsidy for established groups already in American being challenged by immigrants.  All arise under private law ordering.  Closed universe memo- law limits types of sources of law.  All law is internally self-reliant, contained in a box.  Just read the books in the box. Internalist view of law.
f. Common law gets constitutionalized.  Common law freedom of contract, property and tort law becomes constitutionalized under due process.  Lochner.  Fault rule also sometimes read into constitution, no strict liability or worker’s compensation.  Generates fight between four hourseman and New Deal.  Hughes and Roberts moderates worked with them, led to switch in time, transition from formalism to realism.  Progressive era was critique of laisaiz fair free market approach formalism, 19th century approach.  Legal realism in 20th century wanted to fix market failures, some inclined to socialism.  Law is open universe memo, law is made and is not discovered.  Judges are politicians who make up law as they go along.  Law does and should reflect social needs and politics, but should reflect democratic politics.  Legal cabal hoisting up natural order law to trump democracy.  If uphold statutes and avoid abuse of judicial power, could allow democracy to take power. Open universe memo, social pressures, politics, culture, and economics shape the path of the law.  Judges are political actors, not high priests, and not legal scientists.  Holmes and Brandies, sometimes Cardozo (mystifying cloud of words created by lawyers and judges to impose their own vision of the order of the world), hohfield, Pound (until felt like going too far, Nazi sympathizer, twisted legal realist wanted a strong state that could order the world), Llewellyn.  Fred Rodell and Tommy Emmerson (Communist).  Legal realists take power through the new deal.  All modern legal trends merge out of legal realism.  Corrective justice is formalist or doctrinalist, but others from realism.  
i. Questioning natural order of law as internal, so law and economics was earliest.  Social progress through regulation, like Carroll Towing and Learned Hand, BPL analysis.  Early law and econ was liberal.  Desire to having something more concrete and achieve policy.  
ii. Guido Calabresi Coase theorem idea, law should be achieving policy goals of assigning liability to the best policy avoider.  Coase was more center, Chicago.  Legal realists mostly came out of Yale and Columbia, but lots of Law and Econ at HLS.  Both views of policy and social forces shaping the law. 
iii. Legal process is supposed to be neutral, based at HLS.  Criticizes Formalism imposition of laissez-faire, solution is to separate law and politics.  Law is process, politics is substance.  Frankfurter.  Neutrality.  Criticizes Brown v. Board.  Hart and Wexler Casebook, HLS casebook on federal courts.  Wexler criticized Brown as expressing a preference.  Legal process still trying to arise out of shadow of originating as critic of warren court desegregation.  Criticized that neutrality establishes the status quo.  Defenders say, let people vote to change it.  
iv. Critical legal studies, law has origin in culture, reflects social hierarchies, deeply imbedded in law, impossible to separate.  No rights at all, rights just used to trump the people.  Origins in Marxist views of the world.  Liability rule designed to benefit big industry, borgeouis class, at detriment of labor and aristocrats.  Class, then race theory, gender theory. Horiwitz, Duncan kennedy, David Kennedy.  Critiqued Warrant court, said people overrelying on court system to vindicate rights, and the people should mobilize for a broader revolution.  From 1787 to 1954 court was always with or to the right of society.  According to them, from 1954-1973 SCOTUS was to the left (54-65 was with society).  Nixon moved back to center/right, court back to the right since then according to crits.  Real justice is social mobilization, only people can redistribute wealth.
v. Rights theory, tension with CLS, resurrect rights theories to defend Warrant Court.  John Rolles and the veil of ignorance.  Rights come from social order instead of from the natural order of things.  Shift to social rights, instead of economic rights.  Liberty and equality instead of contract.  Rolles, not natural rights, but from social order behind a veil of ignorance.  Locke thinks people created society to protect their natural rights.  Rolles looks at person as abstract potential person, what would be the best rights to maximize total utility using rule utitil, once you emerge form veil of ignorance and have gender, race, social class, etc.  Premised a little on what people are entitled to naturally, justice as fairness, but largely on what makes society a batter place by maximizing welfare for everybody.  Dworkin bring it into the legal world.  Rights talk can be left or right, but social rights instead of economic rights.
vi. Leads to modern interdisciplinary law school.  
g. Formalism evolved into corrective justice school in torts.  Natural law constitutional law schools in left and right evolved from formalism.  Privacy on left.  Originalists and textualists are looking at the law in a certain type of box.  

4. B. Abnormally Dangerous Activities (Tue, 4/7) Strict liability and tort law still has these distinctions, 3 parts: 
i. conservative law and econ (Posner), instead of deterrence, use strict liability to achieve optimal deterrence.  Concerned with overdeterrence.  Want to use tort law to open up more space for the market (Posner, Easterbrooke, Chavel); 
ii. liberal law and econ with best cost avoider/accident avoider (Calabresi and Learned Hand) use tort law for social and economic ends, to reduce accidents, emphasize deterrence, tort law addresses market failure of holdouts and transactions costs, efficiency desiginging social policy for social welfare; and 
iii. corrective justice (John Goldberg), consider themselves neutral, law shouldn’t have efficiency goals, promoting neither social goals or of free market, but address issue between the two parties.  Critical of market share liability, but defend some strict liability since corrective justice element.  Reciprocity as explanation for strict deterrence is a corrective justice argument, like reservoir creating a different kind of risk, and uncommon and non-reciprocal, or unfair risk.  A matter of fairness instead of a matter of efficiency.  Neither redistribute wealth nor make space for a free market, but being fair to individuals.  Like due process of neutrality school.  Not trying to enact a grand vision of society.  
1. Collective justice is trying to achieve social ends, left or right.  Cost avoidance, accident avoidance on left, industrial investment and entrepreneurial activity on the right.  Both are social goals, and broadly political.
2. Due process in tort law requires only looking at P and D and trying to decide who is morally responsible.  (Corrective Justice)
3. Collective Left, corrective, collective right.
4. Corrective crititcized the same as formalism, law is not in a box, so doesn’t really reflect law in general.  Specifically doesn’t reflect tort law, which has always been mixed.  Mix of different purposes.  Courts sometimes emphasize one purpose over another, but that’s not wrong.  Runs against corrective justice if doesn’t purify law to corrective justice.  And Justice is more than just between two parties, law always about deterrence, and effects on the world. 
5. Crits become more moderated.  Maybe academy moved to left, or maybe Crits just less vocal than they used to be.  
iv. Public nuisance
v. Private nuisance is strict liability (about reasonableness of impact on neighbor) even if actor uses all due care.  
b. Review Rylands v. Fletcher, 130-35- strict liability on reservoir builder.  Strict liability for non-natural activities (1866/68).  Shift to non-natural definition similar to shift in negligence, instead of saying strict liability because trespass, defined as non-natural to achieve greater consistency. RST 1st in 1938 defined as necessarally having risk of serious harm which 2) cannot be eliminated by exercise of due care, and 3) not of common usage. Limits liability with common usage since coal mining was non-natural, as was reservoir building.  1938 takes us out of the Rylands non-natural mess by providing a little more clarity.  
i. Reservoir construction poses serious risk of harm, flooding neighbors land, destroying cities.  
ii. Though is looks natural, releasing it creates a tremendous amount of harm, and unreliable containment of it.  Not elminated by due care.
iii. Coal mines were in common usage, reservoirs were not.  Commonness related to reciprocity, a corrective justice notion.  Everyone engaging in coal mines, alert to risks, by living there you assume the risks of living in coal mine country.  Building reservoir, shifted expectations, imposed a non-reciprocal significant risk.  

1. 665 Note 3: We emphasize efficiency for SL, but fairness is strong argument.  On freeway, if everyone driving 65 mph, driving 25 mph is not safe.  Relational sense of risk in corrective justice.  Activity based general risks.  Using a tank on the highway
c. Restatement (Second) and Restatement (Third), and notes, 660-67:

i. RST 2d 519: One who carries out abnormally dangerous activity is subject to liability for harm to person, land or chattels of another resulting from such activity, even though exercised utmost care to prevent the harm. 2) this strict liability is limited to the kind of harm, the possibility of which makes the activity abnormally dangerous. Comment 3: applies only to harm within scope of abnormal risk upon which liability is based, not for any possible harm.  HARM WITHIN THE RISK.  The harm occurring must be part of the UNREASONABLE risk.  Statute, negligence due care.  Barry v. Sugernotch, harm within the risk not getting hit by a tree when driving too fast.  Sheep case, washed over board not within the risk.  SL addresses minimizing enormous, ultrahazardous risks.  Only strictly liable for the aspect of the activity that is particularly risky, the nitro exploding.
1. SL defense, not absolute liability where no defenses, harm within the risk defense.
2. Madsen v. East Jordan: Mink farm and blasting.  Mother minks eat their young.  Court doesn’t impose liability.  
3. In Yukon, thieves break in and blow up explosive in shed.  Court holds them strictly liable.  Covering their tracks.  Second case is maybe a little more foreseeable.  Some courts make intentional torts superseding acts, but in this case it didn’t, like in Brower where thieves stole produce.  Key to foreseeability, it’s the kind of act that people could take precautions to minimize that type of harm.  Could be harm within the risk because explosives exploded.  Maybe once they take them elsewhere, then a superseding cause.  We impose liability on unusual manner, so long as the same thing. Theives not deterred by tort law, the explosive storers are.  Pilot had no reason to know about Minks, explosives owner knows risk of theft and explosion.  In Yukon, maybe could have been eliminated by due care.  SL forces people to assume the risk, and consider whether worth engaging in activity at all.  
a. Act level effect, induce them to be extra careful.
b. Activity level effect, induce consideration of doing it at all
4. SL forces internalization of externalities of unusual items as best cost avoider.  But negligence can also do activity level comparison.  So SL is used to spread the losses.  SL is bilateral, if you don’t impose it, victims are strictly liable for bearing the non-negligent harms.  Unless really beneficial to society, SL spreads losses among those receiving the social benefit.  
a. Under SL, arugment that still won’t take extraordinary measures since not cost effective.  If extra precautions are more expensive than accident costs, will allow the accidents.  
5. Pockets of strict liability- ultrahazardous general categories. Coalesced around blasing and explosives, piledriving, some on flying hitting the ground, tanks on the road.  Generally applied narrowly.  Could be much bigger under RST and cases, but judges hold in check.  
6. Under both negligence and SL, responsible actor will still only take actions that are cost effective.  But SL would compensate the victims, even if doesn’t impose higher precautions.
ii. 520: Abnormally dangerous factors

1. Existence of high degree of risk of harm to person, land, etc.

2. likelihood that harm that results from it will be great

3. inability to eliminate the risk by exercise of reasonable care

4. extent to which the activity is not a matter of common usage

5. inappropriateness of activity to the place where it is carried on

6. extent to which its value to community is outweighed by dangerous attributes..

7. Need not be for profit, may be on public property or property of another, but defined by inability to eliminate risk by due care since most ordinary activities can be made entirely safe by taking all reasonable precuatinos; common usage if carried out by great mass of mankind, like cars.  Even if recognized as proper method, not common usage unless large percentage of population engages in it.  

iii. RST 3d 20: Abnormally dangerous activity strictly liable for results.  Abnoramlly dangerous if 1) creates foreseeable and highly significant risk of physical harm even when reasonable care is exercised by all actors and 2) activity is not one of common usage.  Enters in when negligence stops.

iv. Note 1: 1934 had SL for all ultrahazardous activities.  RST 2d had elaborate conditions, which are left off for RST 3d.  

1. All make judgment about classes of activities, like oil drilling, fumigation, and gasoline storage, and blasting. 

2. Washington SL includes Fire work displays, pile driving, aerial spraying of crops, common carriers of large quantities of gasoline.  Doesn’t include electricity transmission, selling handguns, ground damage from airplane crash, or natural gas transmission.  

3. Why categorical approach when really determined case by case?

v. Note 2 Aviation: In 1934 SL, in 1954 negligence in case law.  RST 2d adopted SL for aviation crashes, and RST 3d equivocates.  

vi. Note 3 common usage: Fletcher: victim has right to recover from damages caused by nonreciprocal risks, those caused by risk greater in degree and different in order from those created by the victim and imposed on the defendant.  Liaiblity when D creates disproportionate, excessive risk of harm, relative to victim’s risk-creating activity.  SL on crash injuring people on ground, not for mid-air crash.  Normal risks as a class offset each other.  Works well with repeat low-level interferences that might be called reciprocal, but doesn’t work as well with personal injures that have both infrequent and substantial harm.  Plutonium processing abnormal, even though iodine 131 release was.  

vii. Note 4 social utility of D’s activity:  Utility and value are subjective and controversial.  Social utility of chemical weapon?  Really about who should pay for the harm being caused.  RST 3d stopped counting social utility.  
d. Indiana Harbor Belt R.R. v. American Cyanamid, and notes, 667-75: D leased RR car and filled with 20,000 gallons of liquid acrylonitrile, highly toxic and possibly carcinogenic chemical that is flammable at 30 degrees F.  To NJ through Chicago.  Started leaking several hours after arrived in P’s RR yard, evacuated yard, then found only ¼ had leaked.  State EPA decontamination cost $1 million, sued D under 529 for indemnity.  Rylands v. Fletch, then Guille v. Swan, hot air balloon lands in vegetable garden.  Crowd tramples vegetables to rescue him.  Balloonist had not been careless, impossible to pinpoint landing.  1) Great risk of harm, 2) degree of harm could have been great, create urgency to prevent such accidents.  3) inability to prevent such accidents by exercising due care, 4) activity not matter of common usage, so no presumption that highly valuable despite unavoidable riskiness; 5) activity inappropriate to place where it took place; 6) value to community did not appear great enough to offset unavoidable risks.  SL provides incentive missing in negligence regime to experiment with methods of preventing accidents that involve not greater exertions of care, but in relocating, changing, or reducing the activity.  Acrylonitrile is flammable and toxic.  P’s position would make every shipper, of 125 substances, SL for shipment through metro area.  Siegler v. Huhlman Wash 1972, court imposed on gasoline explosion since destroyed evidence needed to show negligence.  Here negligence is completely adequate to remedy and deter the accidental spillage at reasonable cost.  Different if exploded, or so corrosive as to east through tank despite due care; leak not caused by inherehent properties of Acrylonitrile, but was caused by someone’s carelessness.  When lack of care can be shown in court, such accidents are adequatlely deterred by threat of negligence liability.  District court found inevitable risk of derailment of other calamit in transporting anything in large quantities.  But less likely if due care is exercised.  SL would provide incentives to avoid large metro areas, but RR are all spoke systems in large metro areas.  No way to reroute, even then, shipper best person to reroute.  But common carrier are subject to strict liability for carriage of abnormally dangerous material since cannot refuse to ship lawful commodity.  Two courts rejected.  Trying to hold manufacturers SL instead of the actors.  Reversed

i. When carried in large quantities, gasoline becomes especially dangerous from the size and bulk of the load, just like large quantities of water in Fletcher.  Destroys evidence of negligence.  

ii. Foster v. City of Keyser WVa 1997: excavation cause soil movement breaking gas line.  Chicago Flood litigation.  Marmo v. IBP (wastewater Hsulfide.  All rejected SL.  

iii. RST 2d 522 One carrying on ultrahazardous activity is liable for harm even ghough caused by unexpectable innocent, negligent or reckless third party, animal, or operation of force of nature. 523: P’s assumption of risk of harm from abnormally dangerous activity bars recovery for harm.  524, Contributory negligence of P is not defense to SL of actor doing abnormally dangerous activity.  If P knowingly and unreasonably subjected self to risk of harm from activity, CN is defense to SL.  524A: No SL for harm caused by abnormally dangerous activity if harm would not result but for abnormally sensitive character of P’s actvitiy.  In Madsen v. East Jordan Irrigation UT 1942, blasting caused mink on mink farm to kill 230 of own kittens.  Although blasting governed by SL, damages were too remote.  Only may charge those things that ordinarily result form explosion.  Squib case was mental reaction anticipated as instinctive matter of self-preservation.  Mink were not acting in self preservation, but a peculiarity of disposition not within realm of matters to be anticipated.  If dog picked up squib for fun, wouldn’t have counted for SL.  Yukon V. Fireman Fund Alaska 1978: Explosion of storage magazine.  Four young thieves set off explosive to conceal evidence of theft.  Court applied SL for storing explosives under Exner v. Sherman 1931.  Not a superseding cause because incendiary destruction by thieves to cover evidence of theft not so uncommon.
e. FFTL 166-81
f. Why strict liability
i. Pg 662, RST on Hazardous activities, 520a-c echos BPL, high degree of risk (a, P), likelihood that harm will be great (b, L), inability to eliminate the risk by reasonable exercise of care (c, B burden to prevent accident).
	
	Pro- Strict Liability
	Pro Fault/Negligence

	Fairness (Corrective Justice)
	Fairness to P/victim

520d-e, nonreciprocal risk creation unfair to those around you. RST 3d b(2).  

Victims get compensated

Profit spreading (Bushey)
	Fairness to D/industry

It is fair comkpensation if inevitable or efficient accident.

	Efficiency (Collective Justice)
	Social efficiency

520a-c (BPL)/ f (avoid overdeterrence.  RST 3d b(1)

Clarity of doctrine 

Factual/optimism bias

Accuracy (evidence)

R&D

Vigilant supervision (Bushey)
	Free market fairness/justice

520(f) defense because of value of industry to society


ii. Simplified inRST 3d, like b1 on pg 663, foreseeable and highly significant risk of harm even when reasonable care is exercised.  Preserves common usage (reciprocity from RST 2d).  3d is improvement in that simplifies.
g. If jusify SL by increasing level of care, does it create greater level of care?  After a certain point, decreasing risk is no longer worth the increased cost.  Negligence would not require you to pay when exercising ordinary care.  Strict liability requires that you pay even when benefit not worth the expense.  Self interested actor would rather pay a victim the damages than to spend more preventing the accident.  Outcome in negligence and strict liability are the same, injury occurs.  The difference is that in SL the victim takes home the money, whereas in Negligence the company gets to keep it.  In SL victims get compensated.  Even SL premised on getting better cost avoiders to take on better precautions, question of whether they will really take extra precautions on.  
i. Negligence law is doctrinally ambiguous.  Courts don’t apply BPL mechanically, ambiguity doctrinally about where the line is.  Sometimes turns to BPL, sometimes to custom.  SL is a you break it you bought it, brings clarity with a bright line rule.  
1. Most actors don’t really know how big their liability will be.
2. Ambiguity of numbers pushes D away from optimism bias.  Actors underestimate the accidents that come out of their activities.  
ii. Differences in risk preference (SL might induce some to act). 
iii. Factual gap
1. In Negligence the jury must determine what BPL are, in SL they don’t.
2. Evidence of negligence is lost by the harm in tort, since evidence blows itself up. Could use Res Ipsa Loquitor (Seigler v. Kuhlman gas tanker explosion impossible to identify negligent cause).
3. Escola migrates from majority RIL to Traynor SL concurrence.  Kind of activity that tends to be negligent, vs. kind of action that usually raises the risks of injury.  
4. Accuracy better, because internalizing the costs.  
iv. Activity levels.  Negligence can affect level of care. Indiana Harbor decision not to impose SL on transporting materials through city, because will change their activity.  Affects general activity.  All this would do would shift the activity from cities to longer transit around rural areas.  Posner is wrong, level of generality is wrong.  No city vs. rural, if one is more costly than the other, why have Posner decide.  Between the two activities, the question is the toxic material in general.  If there is a better way to transport it, force them to internalize the costs of transportation, so they make the guess about which is more expensive.  They pay the costs if they make the wrong choice, but they make the choice.  Posner’s guess may be right, but wrong level of generality.  Toxic material transportation and manufacture.  Better to have them make best guess than judge and jury.  Manufacturer should be the expert.
v. Judges and juries in negligence tend to focus on the specific on and not on the general, because easier, quantifiable, etc.  Maybe alternative material, D best person to figure that out.  SL forces them to focus on specific and activity level risks.

vi. Research and Development: if you always have to pay for your accidents, you will spend money developing ways to avoid those accidents.  SL internalizes the costs and incentives to lower the costs and risks.
vii. Mathematically SL doesn’t increase precautions.  In real world of ambiguity and information costs, yes it does.  

viii. The pockets of strict liability- 

1. Fire starting

2. Trespassing, dangerous, or wild animals.

3. Nuisance law- effect more important than level of care

4. Master/servant vicarious liability.

5. Modern: blasting, ultra hazardous activities, environmental.
5. C. Vicarious Liability (Tue. 4/7)

a. Ira S. Bushey & Sons v. United States, and notes 1-6, 429-36: Drunk saler opened flooding valves on drydock.  Coast Guard vessel Tamaroa listed then hit wall of dock, which sank and so did part of ship.  No personal injury.  District court awarded drydock compensation.  US says Lane’s acts were not within scope of employment (in purpose to serve master RST 2d).  Although returning to ship was to serve employers purpose, no one could think turning valves was to serve employers purpose.  SL only achieves efficient resource allocation it would lead actor to consider steps to prevent recurrence.  Placing burden on drydock by cause them to lock their valves, much cheaper and easier.  But real reasoning behind Repondeat superior is that businesses must pay for damage they cause to reach their purposes.  Lane’s conduct was foreseeable, even if precise action was not foreseen.  Foreseeable risk that seaman going to and from might cause damage is enough to make it fair that enterprise bear the loss.  Court considers it a slight diversion, as opposed to a  big one.  Small one is detour, big one is a frolic.  Detour is still within scope of employment.  But Ira Bushey seems like a frolic.  But on his way back to where he was supposed to stay as part of his employment, only there because of the scope of his employment.  
1. scope as serving business purpose vs. scope as geographic area.  By putting someone in that geographic zone, expanded the risks.  
2. If brawl at the bar, probably outside the scope.  Place of work, not just the scope of work.  But if sees wife’s lover at the dock, court wouldn’t find liability.  Mix of geography and activity, what he does.  Flipping the valves vs. seeing wife’s lover: proximate cause issue.  Running into lover is by chance, not a harm within the risk.   Risk gives drunk sailers access to valves.  Bushey has proximate cause/harm within the risk constraint on strict liability.  It’s the risk of employing people at all.  Very broad, cynical view of human nature.  When you bring people together, there are harms, drunk, fights, tension, hostility.  
a. Scope of employment redefined as geographic as well as business purpose.
3. Friendly discounts using SL to monitor employees, since these kinds of activities are inevitable.  Just fairness to victims to pay them off.  Really a better cost avoider assertion. 
4. Vigilance- Tells employers to be more vigilante about supervision and selection of employees.
5. My problems with Bushey.
a. [probably brig threat, if that can’t deter what can army do]
b. [sexual assaults on location are also foreseeable]
c. [Dock better situated to protect the valves]
d. [Could easily have contracted for it]
6. Intentional torts and sexual harassment.  Intentional tort hard to call a detour because vary too far from business purpose.  Looks at supervisors for being negligent in creating hostile work environment.  Vicarious liability shifts back to negligence but expands who they look at for negligence.
ii. Respondeat superior- employee must have been willful or at least negligent in discharge of duties, but employer did not have to be similarly negligent in selecting or supervising employee, but SL.  Even when employer emphatically forbids the very conduct taken.  Today only count if arise our of and in the course of employment..  Justified by control, pofit, revenge, carefulness and choice, identification, evidence, indulgence, danger, and satisfaction.  Maybe really cost spreading.  

iii. Efficiency: Place greater stress on loss prevention.  Employer is better risk bearer because has access to insurance, so better to have direct action against the firm.  Reduces risk of uncompensated victims.  Avoids problem of unidentified wrongdoing employee.  

iv. Frolic and detour, traditional applications: Scope of employment, Respondeat superior covers small personal deviations by employees, but not big ones.  Riley v. Standard Oil NY 1921.  Create incentive for employer to monitor employee, but employee might then travel further to do what they want and cause more accidents.  Or they might not do it.  

v. Intentional torts, may fall under RS if intended to serve employers interests.  In Lisa V. Mayho Hopstial Cal 1995, technician committed sexual assault on pregnant P during ultrasound while alone with her.  Judge rejected positional causation and didn’t apply RS.  No opportunity for work-related emotional involvement with the patient.  

vi. Negligent hiring or supervision, even for intentional wrongs outside scope of employment.  Schecter v. Merhcants Delivery DC 2006, D’s workers robbed 80-year old widow while installing washing machine in her house.  Fell outside course of employement, but allowed P to reach jury on theory of negligent hiring, failure to supervise, train and maintain delivery personnel.  One had criminal record for burglary.

vii. Vicarious liability in modern regulatory state: Meritor Savings Bank v. Cinson 1986: SCOTUS refused to hold that common law vicarious liability applied to Title VII civil rights act sexual harassment.  Compromised instead.  Refused to make an employer automatically liable for wrong of supervisory employee regardless of notice of wrongs.  But held bank could be found liable even if employee had not first pursued available grievance provision remedies.  Burlington V. Ellerth 1998, the general rule is that sexual harassment by supervisor is not conduct within scope of employement, but employers vicariously liable  when supervisor with immediate or successively higher authority over employee created hostile environment, subject to affirmative defenses of execising reasonable care to promptly prevent and correct any sexually harassing behavior or if employee unreasonably faild to take advantage of preventive or corrective opportunities provided by employer to avoid harm.  
b. FFTL 190-92

X. Products Liability (Ch. 9) (Week 11)

A. Doctrinal Development: MacPherson v. Buick Motor Co.
Manufacturing defects:  Escola v. Coca Cola Bottling Co. of Fresno 


B. Design Defects: Barker v. Lull Engineering, Halliday v. Sturn, Ruger, & Co., 

C. Preemption: Geier v. American Honda Motor Co., Wyeth v. Levine (2009)

6. 
Products Liability (Ch. 9) (Week 11)

a. Doctrinal Development: From Contract to Negligence to Strict Liability (Mon. 4/13)

i. Introduction, 723-28: Governs activity of manufacturers, distributors, and sellers who have placed product in stream of commerce, and therefore no longer in possession at time of damages.  

1. 1850-1900 courts held privity limited suits against remote supplier, but exceptions were slowly created for products knwn to hold hidden dangers that manifested in ordinary use.  

a. Contract privity existed in world of simple products made by artisans having direct contact with user, or secondary market from person who already used it.  Intermediate owners were also users. Chain of good elongation in modern times dissipates ability to infer manufactuer created defect.
b. Products became but more dangerous.
c. Rule used to make sense, but odd that survived well into industrial revolution.  Explained my 19th C. formalists creating subsidy for industry.  
2. MacPherson v. Buick NY 1916: rejected privity limitation by imposing negligence liability on remote seller, one having no direct contractual relationship with injured party.  Gets into world of negligence, liable to people down the road.  Courts had already recognized the issue with inherently dangerous things like poison.  
a. Was product itself dangerous
b. Other products that aren’t inherently dangerous, but that become dangerous with negligence.  Scaffolding, water boiler.
c. Courts incrementally moved beyond privity.
i. Changes in marketplace, retail chain.
ii. Dangerousness.
3. Warranties- implied contract that product is safe and good, just by being in the marketplace.
4. Concurring Traynor opinion in Escola v. Coca Cola Cal 1944 argued for strict liability.  Gained adherents in 1960’s and became dominant view by 65, incorporated into RST 2d 402A.  Debates about manufacturer market power, capacity to insure, and ability to internalize costs of products, each pointing to absolute liability

5. Current state: Defective design and duty to warn cases, expanded liability within negligence, are modern centerpiece of products liability.  1998 RST 3d PL, still unclear whether has displaced shorter 2d.  Maybe retrenchment since 1980, but expansion stopped.

6. Extend to which regulations can superceide or preempt direct private rights of action under state law.  Products liability cases were rising faster than total rise in federal litigation.  All growth in asbestos and other category.  Other is now 2/3. Volume of litigation increases despite decrease in workplace exposure, follow efforts at tort reform. Most of them were fraudulent..  Accidents continue to decrease despite stopping expansion of products liability, safety for own sake.

7. Chart on 726: 1975 2400 cases, 3600 by 1997. Asbestos cases a huge part of it, consolidated cases.  A lot of them are fraudulent.  Cases generated by P lawyers.  Trying to bring in so many P to get big settlements.  Led to fighting of settlements.  But not just asbestos.  Exploding over last couple of decades, and continues.  
8. Contract privity
ii. MacPherson v. Buick Motor Co. NY 1916 and notes, 731-39: Wheel spoke crumbled because made of defective wood, caused car to collapse and threw P out of car.  Wheel was bought by another manufacturer, but defects could have been discovered by reasonable inspection which didn’t happen.  Duty of care to anyone but immediate purchaser? Foundation of law in mislabled poison bottle, mislabler’s negligence put human life in imminent danger (Thomas v. Winchester).  Because the danger was to be foreseen, there was a duty to avoid the injury.  Later, building scaffold for painters use, owed painters duty to build with care regardless of contract with master.   Devlin v. Smith.  In Statler v. Ray, exploding coffee urn liable since was of such a character inherently that when applied to purposes for which designed, liable to become source of great danger to many people if not carefully and properly constructed.  Product need not be inherently destructive instrument like explosives or poisons, so long as imperfect construction makes it dangerous.  If the nature of a thing is such that it is reasonably certain to place life and limb in peril with negligently made, it is then a thing of danger.  It’s nature gives wanring of expected consequence.    Danger + knowledge that will be used by persons other than purchaser and used without new tests, irrespective of contract, manufacturer is under duty to make it carefully.  Probable, not possible, knowledge of danger and knowledge that in the usual course of events the danger will be shared by others than the buyer.  May be inferred from transaction.  Proximity and remoteness of relation is also a factor.  In present case, manufacturer puts finished product on market to be used, so liability follows for foreseeable dangers.  Earlier manufacturer may not be.  Danger must still be imminent.  If danger was to be expected as reasonably certain, there was d uty of vigilance, whether danger is inherent or imminent.  As manufacturer of final product, duty to test final product.

1. Really travellin g over 30 mph, if only 8 mph would have stopped immediately.  If defective, wheel would have collapsed sooner while on the country roads.  Most jurisdictions followed MacPherson in abandoning privity rule in personal injury caused by defective product.  Smith v. Peerless Glass NY 1932 allowed negligence suit for component part manufacturer.  Today every state  follows MacPherson rule.  

2. Could claim in contract that implied warranty or merchantability, that fit for intended purpose.  Obstacles of privity and warranty laws: Chysky v. Drake Bro. NY 1923: Seller of manufacturer of food, or other personal property, is not liable to third persons, under implied warranty, who have no contractual relations with him..  No privity of contract.  Overcome in Baxter v. Ford Motor Wash 1932, eye injured when rock shattered windshield.  Allowed dealer to escape liability for contract exclusion of all warranties, but under Winchester held that Ford responsible for representation in catalogues about its shatter-proof windshield.  McCabe v. Liggett Drug held seller liable for manufacturing defect because sale carried implied warranty of merchantable quality, reasonably suitable for marketed purpose.  
iii. (Henderson, Torts Stories optional)

iv. Escola v. Coca Cola Bottling Co. of Fresno and notes, 739-48: Bottle exploded while waitress was putting it into restaurant refrigerator.  Negligent to sell bottles likely to explode because of gas pressure.  Overcharging doesn’t happen except by negligence, res ipsa loquitor, if excessively charged, infer negligence.  Traynor concurrence: Manufacturer should incur absolute liability when places article on market while knowing to be used without inspection, which has defect that causes injury to humans.  MacPherson says manufactuer responsible for injury to any person who comes in lawful contact with product.  Public policy demands fixing responsibility  wherever it will most effectively reduce hazards t olife and health inherent in the defective products because can anticipate some hazards and guard against others that the public cannot.  Can insure gainst cost of injury and distribute among public buying the product, and discourage products too menacing.  Inference of negligence may be dispelled by affirmative showing of proper care.  Injured person not usually in position  to identify cause of defect.  Such policy applies to foodstuffs.  Avoid needless retailer middleman, direct to manufacturer.  Already imply liability without proof of negligence for immediate purchaser of manufacturer because of warranty of safety.   New relationship of trust by consumers.  

1. Majority: Willing to expand negligence law by using RIL to overcome lack of evidence of D’s negligence.  Negligent object (bottle) comes with self-destruct mechanism.  
a. Waitress was holding the bottle; RIL includes idea that D must have control over the object. D didn’t have control in this case.  P’s conduct, control, is an issue with for RIL and SL.  Ybarra is SL when no control.
b. Bottler is best cost avoider
c. Address activity level risks. General activity of reusing bottles when exploding bottles was a common feature.  Common occurrence of bottles breaking spontaneously, flooding the courts.  Common sense in 1940’s about bottles blowing up was very different than ours’ today.  
d. Pushing RIL further and further against D, really just becomes SL, forces D to reconsider own activities in both specific and general activity.  
e. Lowering the control doctrine helps get to the SL concurrence by watering down RIL.
2. Concurrence: Since moving in this direction, let’s be honest about what we’re doing.
a. Defenses
i. D could try to shift liability to transporter, but they were the same in this case.  
ii. Assumption of risk- RST has difference over conscious vs. unconscious risks.  If should have known about crack, courts move away from RST diminished contributory negligence moving towards equitable division.  May have handled it badly, have comparative negligence.
iii. Prove there is an intermediary.  Hard to prove. 
b. You have defenses, but they are hard to prove when the burden is shifted against D.  
c. Escola expands SL over time.  Better cost avoider is manufacturer, expert able to do R&D.  Advertisement have been used to convince consumers that products are safe, so put more liability on better cost avoider.  
d. Expanded during the 60s when economy was flourishing, after years of War depression.  
e. Enterprise liability, Pro strict liability is premised on EL.  In 60s sensibility that corporations could easily bear regulation and liability costs.  Now we don’t view corporations that way.  Pushing health care on employers instead of state.  Benefits cost more than building the cars.  Trying to keep the state small and have private industry shoulder the obligations.  Enterprise liability is another example of that.  
f. Tort law is private insurance through courts by forcing compensation for private actors by private actors.  
3. Loss minimization, so why not extend strict liability to all corporate D.  What if injury caused by some others action.  Companies lose more from stock decrease than from suit damages.

a. Loss spreading- strict liability should then apply to anyone struck by truck he made driven by the person who bought it.  Enterprise liability rational would compel SL for all cases where loss could be distributed.

b. Elimination of Proof: eliminates need to resort to res ipsa loquitor. Swithces residual risk of unavoidable accidents from P to D.  P in Escola could not produce broken bottle for inspection.  

c. Foodstuffs analogy- previously court distinguished food sold in sealed container. Sealed container, retailer exempted but manufactuer liable for direct suit on negligence theory.  When not sealed, negligence if at all on retailer, but not supplier. 

d. Corrective justice, not pressed  by Traynor: If causal connection between D’s act and injury, prima facie, loss should be placed on party who created that condition, not sufferer.  But abnormally dangerous activities, D possesses dangerous instrument just before accident caused, so defenses by P’s conduct are few.  With products liability, D never possesses product when it causes injury, so privity limitation is sensible way for liabile to track possession, except when possessor is in better position nto avoid loss.  

4. Implied Warranty- elimination of privity in contract law: Greenberg v. Lorenz NY 1961 eliminated privity, metal shavings in salmon can sold to father.  UCC

a. A: Warranty extends to family or household of buyer, or guests of buyer reasonably expected to use, consume or be affected by goods.  

b. B: Warranty extends to any person who may reasonably be expected to use, consume, or be affected by good and injured in person.

c. C: Warranty extends to any person in B injured at all.

5. Implied warranty on steroids, Henningsen v. Bloomfield Motors NJ 1960: Bought new Plymouth Chyrstler from D, gave car to wife after telling dealer was gifting it.  Contract disclaimed all warranties except that limiting D’s liability to original purchaser to the replacement of defective parts within 90 days or 4000 miles.  Steering mechanism broke, crashed into wall.  Trial dismissed negligence claim, jury found for P on warranty claim.  Voided disclaimer caluse on grounds not fairly obtained, so benefits of implied warranty ran to P, even absent privity, since D put new auto in stream of trade and promoted purchase by public.  

6. Strict liability in torts, Greenman v. Yuba Power Cal 1963: P’s wife gave him power tool.  Piece of wood suddenly flew out of lathe and struck him in forehead.  Screws too weak to hold wood in place.  Manufacturer liable for damages both by negligence and breach of warranty.  Traynor adopted strict liability in tort when article placed on market, knowing to be used without inspection for defects, has defect that causes injury to human being.  Liability imposed by law. Liabile if P injured while using product as intended as result of defect in design and manufacture of which P was not aware that made unsafe for intended use.
v. Mark Geistfeld, “Escola v. Coca Cola Bottling: Strict Products Liability Unbound,” Torts Stories, 229-58

vi. The Restatements and note, 748-54, 772-73: 

1. RST 2d 402A: Seller of defective condition unreasonably dangerous to user or consumer of their property is liabile for physical harm caused thereby to ultimate user or consumer if engaged in business of selling the products, expected to or does reach consumer without substantial change from condition sold.  Applies even if all possible care in preparation and sale taken and even if no contract.  Applies to manufacturer, retailer, and restaurants, but not to occasional sller of food or other products who are not engaged in a business.  Not to person selling their own used car.  Defective condition means at time leaves seller’s hands, not in condition contemplated by ultimate consumer, and which is unreasonably dangerous.  Subsequent mishandling doesn’t count.  P must demonstrate defective condition at time left D’s hands.  Unreasonably dangerous menas when sued as contemplated by ordinary consumer with ordinary knowledge common to community, would cause injury.  Butter not dangerous for cholesterol, tobacco for harmful, etc.  Warnings or directions may make not unreasonably dangerous.  May reasonably assume will be read and heeded.  Unavoidably unsafe products, like rabies vaccine.  With proper directions and warnings, not unreasonably dangerous.  Consumer need not rely on reputation or skill of seller.  Contributory negligence is not a defense since strict liability.  But voluntary and unreasonable  encounter with known danger, commonly called assumption of risk, is a defense.  If consumer discovers defect and aware of danger and unreasonably proceeds to use it and is injured, barred from recovery.  

2. Case law outstrips RST 2d by allowing injured bystanders to sue original manufacturer.  Least at fault.  Universally allowed.  But relatively infrequent.

3. RST 3d 3: May be inferred from P’s harm that was caused by product defect existing at time of sale or distribution, without proof of specific defect, when incident is of a kind that ordinarily occurs as a result of product defect and was not, in the particular case, solely the result of causes other than the product defect existing at time of sale.
b. Design Defects (Tue., April 14) Manufacture defect is strict liability, design defect is mixed liability.  MD is about specific item, DD is about the entire line of products. 
1. Risk-benefit test
2. Consumer expectations test
ii. General lines of products being dangerous is seen as a higher level of risk.  More control at the drafting table, so provide greater incentives to design it well.  So we would think strict liability for design defects.  But we give more latitude at design than at manufacture.  MD has RIL rule, when you have MD you get SL beyond Escola, but you also get RIL that if part breaks off lawnmower, need not prove MD, blade flying off speaks for itself.  
1. Evidentiary problem, manufacturing defect destroyed when the product is destroyed.  Difficult to reconstruct.
a. Access to evidence
i. Design you can prove negligence
ii. Manufacturing, the evidence is destroyed.
b. Control
i. Design is seeking to be vigilant
ii. Manufacturing needs incentive to keep vigilante.
c. Litigation Costs
i. Mfcture Defect, P is isolated, high litigation costs.
ii. Design defect, class action, share costs of experts.
d. Market Incentives want safe designs, but mfcture defect is more hidden.  So we want higher liability.
iii. Barker v. Lull Engineering, 788-92 Cal 1978: High-lift loader operator injured at UC construction site.  Lull made it.  Claimed defective design, verdict for D, 10-2.  P appeals jury instruction that “strict liability for defect in design is based on finding product was unreasonably dangerous for its intended use.”  Court agrees with P. Product is defective in design if either 1) if product failed to perform safely as ordinary consumer would expect when used in intended or reasonably foreseeable manner, or 2) if, in light of relvant factors, benefits of challenged design to no outweigh risk of danger inherent in such design.  Assures P protection from unsafe products while permitting manufacturer to demonstrate complexity of design decisions.  Focus jury on product, not conduct.  Lost control of loader, jumped away and hit by falling lumber.  Relatively untrained sub driver. 
a. Risk/utility (like BPL, burden of precaution, how much it would cost to get to the next safer alternative design that would be cost effective).  If safer alternative was much more expensive, doesn’t meet the risk/utility test.  Sounds like standard negligence cost-benefit analysis.
i. 2 aspects that moves towards Strict liability. Epstein says Barker approach is dominant approach in tort law.  I and ii are not part of the dominant risk/utility test.  These two parts are probably more in decline.
1. Burden shifting, D has to prove there was not an alternate design.  RST 2d does not make the burden shift, but Barker does.  There is a split on this issue.
2. Frame alternative design as feasible instead of reasonable, code for higher standard of care.  Possible instead of practical.  Takes BPL into account still.  
ii. RST 2d 754 emphasizes risk-utility.  Defect in design when foreseeable risks produced by product could have been avoided or reduced by adopting reasonable alternative design and omission renders product not reasonably safe.
b. Ordinary consumer expectation: was dominant under the traditional warranty approach.  Imposes strict liability, but proving below standard was akin to proving negligence.  But emphasizes product and not on the manufacturers level of care.
i. Not just using as manufacturer intended, but reasonable uses of the public.  Foreseeable use.
c. Either or approach. Hybrid aspect of barker rule.  Can prove either risk-utility or ordinary consumer expectation.
d. Barker stands for Ordinary consumer expectation was the old test being replaced by risk-utility.  RST 3d embraced latter and ignore former.  But OCE still survivies
e. Halliday v. Sturn- court applies OCE for gun, and not risk-utilty.
2. Defective

a. Not equipped with seat belts or a roll bar

b. Not equipped with outriggers which give lateral stability.

c. Not equipped with automatic locking device on leveling mechanism.

d. Not equipped with separate park gear.

3. Response

a. Seat belts and roll bars were dangerous because prevent quick escape

b. Outriggers not needed if operated on level terrain as intended

c. No competitors have outriggers and regular crane should be called in for work on uneven terrain.

d. Leveling device used was most convenient and safe for operator.

e. No loader transmissions incorporate park position.

f. P’s inexperience and panic were sole source of injury

4. Relevant factors (non-exclusive)

a.  Gravity of danger poses by challenged design

b. Likelihood that such danger would occur

c. Mechanical feasibility of safer alternative design

d. Financial cost of improved design

e. Adverse consequences to product and consumer of alternative design.  

5. Burden of Proof, relieve injured P of onerous evidentiary burdens inherent in negligence cause of action.  Since technical issues peculiarly within knowledge of manufacturer, Once P makes prima facie showing that injury was proximately caused by product’s design, burden shifts to D to prove, in light of relevant factors, that product is not defective.  Burden of proof, not just production of evidence.

6. Failed to instruct ton reasonably foreseeable use, required P to prove more dangerous than average consumer would contemplate.  
iv. Halliday v. Sturn, Ruger, & Co., 803-06 Md 2002: Jordan Garris shot himself while playing with dad’s handgun.  Mother seeks to hold manufacturers liable.  Trial gave summary judgment, affirmed and affirmed.  Had safety.  Instruction manual, offer of free safety course, and pamphlet on safety, lckc box to store it, and padlock for box.  Warnings in manual were deemed adequate, father disregarded all warnings and left under mattress with loaded clip on bookshelf in same room.  3 year old found two pieces and assembled them from watching TV, shot self in head.  Only design defect remained after abandoned duty to warn claims.  
1. P suggests: grip safety, heavy trigger pull, child resistant manual safety, built in lock, trigger lock, personalized gun technology. 1641 children under ten accidentally killed between 1979 and 1996, so foreseeable that gun would be found and handled by young child, fired by him, resulting in foreseeable grievous injury.  Childproof grip safety developed 1880s.  Wanted risk utility analysis instead of consumer expectation test.
2. Saturday night specials, short barrels, low weight, easy concealability, cheap quality, inaccuracy, and unreliability, made them attractive for criminal use but none other.  Strict liability on these would not be contrary to public policy of General Assembly.  Kelly.  Since foreseeable, manufacturer strictly liable for innocent person from criminal misuse of those guns.
3. Legislature introduced gun regulation in light of Kelly.  No cause of action under consumer expectation case used in Kelly.  Risk utility standard would have found one.  RST 3d 2.  General Assembly has debated the issue.  
4. Risk-utility, takes into account not just principals, but third party bystanders.  Avoid forcing third parties to bear the costs.  But apply other test to force individuals to take charge.  
a. The individual socereign trumps social utility
b. Consumer expectation is mostly about the defense, doesn’t take the safety into account.  
c. Parent is probably the best cost avoider.  But family use of guns, harm within the family, jumpting past father to get to gun maker ignores the morally responsible person.  
d. Consumer expectation was a sort of assumption of risk, so hold the consumer responsible, since consumer choices were made.
5. Risk utility doesn’t take into account the entire package, only the specific aspect.  You pay less for a car, assuming the risk that you are not getting as safe a car.  
a. Consumer expectation test-, otherwise jury ends up making complex design decisions.  Would hold BMW liable but not Yugo.  Clearer and simpler.  But some things, the breaks, we expect to be good no matter what.  
i. But bystander, consumer expectation doesn’t make as much sense.
ii. You could say it is negligent to drive the yugo, and negligent to make the yugo.  
b. Consumer expectation test used to be dominant, then risk-utility began to rise and everyone thought it was the wave of the future, but number of recent cases consumer expectation has been applied without risk-utility.  Mixed bag for design defects cases.
c. Preemption (Tue, 4/14)

i. U.S. Constitution, 842-43 Article VI, section 2: Constitution and federal law are supreme law of land.  Binds judges in every state.  Federal preemption.  

1. When state law is inconsistent with federal statute

2. When federal statuet is sufficiently comprehensive to occupy the field

3. When enforcement of state law frustrates the federal scheme.  
ii. Geier v. American Honda Motor Co., and note 1, 843-48 (2000):  Federal motor vehicle safety Standard promulgated by Department of Transportation under Motor vehicle safety act of 1966.  Standard required automakers to equip some 1987 vehicles with passive restraints.  P claims D who was in compliance with standard should still have equipped 1987 vehicle with airbags.  The act, together with regulations, preempts statute. Secretary isn’t really saying it, it’s the agency making the decisions.  Rule to mandate airbags, but agency decides to make it more gradual and more options.  DOT rejected idea that all cars should have airbags, and state tort action would require that there be airbags.  [DOT required passive restraints to make sure people were wearing seat belts, she was wearing a seat belt]
a. National market,

b. Uniformity and clarity, avoid piecemeal. (Alcohol and fireworks have national markets but state regulations).  But car is much more complex.  Cars are different now in CA.

c. Geier coalition, majority (Brier, Rehnquist, O connor, scalia and Kennedy), dissent (Souter, Stevens, Thomas, Ginsburg). Federalism makes weird coalition.  Liberal administration now has more states rights for environmental regulation.  Carmakers end up making their cars conform to CA, acts as a national standard, promulgated by a state.  

2. Structure: what is driving the majority opinion? Tort is ex post, regulation is ex ante.  Emphasizes congress’s purposes and supremacy clause.  State Judges bound by federal law.  Safety Act has express preemption provision, and then a savings clause. Forget the regulations, the statute says doesn’t preempt common law.  Brier is in majority because doesn’t view congress and agencies as different, and probably prefers agencies.  Brier distrusts congress and state judges and juries.  Majority basically ignores the savings clause in favor of the agency decision.  

a. Fidelity-Original meaning of supremacy clause.  Preemption clause was not about letting agencies dictate to states, but only about congress dictating to states.  Could argue there is change over time, economy needs national regulation and congress can’t do all of it.  [Air bags kill people too.  State requires so many airbags, national market adjusts, other state imposes liability for too many airbags.  Damned if you do damned if you don’t.]  Savings clause was pretty clear that congress wanted to preserve common law.

b. Intertextual reading- 1850 as many federal employers as there were congressman.  Both Majority and dissent ignore Thomas’s intertextuality point.  You have a savings clause, what agency thinks is irrelevant.  Don’t ask about purpose, ask whether there is a conflict between the federal law and state law.  Idea of agency preemption messes up the federalism structure.  Conflict preemption doctrine expands supremacy clause, and destroys state-federal balance in favor of federal power.   Emphasize 10th amendment, which preserves state power for non-enumerated federal powers.  No express power to create regulatory power.  9th amendment for individual rights (like tort rights).  Why privilege supremacy clause over 9th and 10th amendment.  Very structure of government argues against Brier approach.  

c. Geier and subsequent cases had potential to run roughshod over state tort law by allowing agencies to trump state tort law.  One thing for congress to do it, but an agency?  Congresse’s purposes, don’t let it shift so much over to agency.  Brier’s love of admin state vs. Thomas’s love of individual rights, states rights, and federalism.

d. Wyeth may indicate backdown in favor of state rights.  Preemption requires express purpose of congress.  Geier and Wyeth (geier wrong and Wyeth right), congress was not speaking clearly, and agency runs over state right.  Preemption requires stronger clearer signals from congress.  When Chevron deference is used to preempt state and individual rights, must have more.

e. Brier a little too formalist, saying preamble doesn’t have force of law.  Ignores the work of the preamble.  Allows purpose of agency in Geier with no preamble, but not in Wyeth.  

f. Court treating national industry as national market, and treating pharmaceutical as state market.
3. Geier collided with tree in 1992.  Had manual shoulder and lap belt which were buckled.  Suit conflicts with purpose of regulation.

4. Express pre-emption provision does not pre-empt suit.  Statute says no state can establish any safety standard applicable to the same aspect of performance which is not identical to the Federal standard.  Safety standard is not a requirement.  Broad savings clause says compliance with standard does not exempt any person from liability under common law.  

5. Ordinary pre-emption principle applies.  Compliance does not exempt bars defense that compliance with standard automatically exempts D from state law.  But no indication that regular pre-emption wouldn’t apply.

6. Lawsuit actually conflicts with FMVSS 208, hence with act itself. Minimum standard, more airbags the better.  But that was not the Secretary’s view.  Deliberately provided manufacturer with range of choices that would bring about amix of devices introduced gradually over time to lower costs, overcome technical safety problems, encourage technological development, and win widespread consumer acceptance.  Airbags bring their own dangers.  High replacement cost.  Standard deliberately sought variety.  Rejected all airbag standard because of safety concerns, which threatened a backlash, and would allow industry to comply over time using best means.  

7. Claim depends on manufacturers having duty to install airbag: tort law imposing such a duty would have required manufacturers to install airbags rather than other passive restrains, presenting an obstacle to the variety and mix of devices the regulation sought.

8. Note 1: Gier is broad preemption reading.  Sharply distinguished by unanimous decision Spreitsma in 2002, marine act did not preempt state tort action.  Stevens allowed action to go forward out of deference to agency decision, even though agency concluded propeller guards shouldn’t be required.  Agency requested it not be given preemptory effect.  
iii. Wyeth v. Levine, 555 U.S. __ (2009)
VIII. Damages (Ch. 10) (Week 12) 
A. Compensatory Damages 



McDougald v. Garber


Margaret Radin and Martha Chamallas

B.  Punitive Damages 


Kemezy v. Peters 


State Farm Mutual Auto Insurance v. Campbell 
VIII. Damages (Ch. 10) (Week 12) 
B. Compensatory Damages (4/20)
1. McDougald v. Garber, intro and notes, 853-64: Founded on compensation, afford equivalent money for actual loss caused by wrong of another.  But no amount of money is sufficient for some injuries.  Pain and suffering, medical expenses, lost earnings attributable to accident.  Both past and future losses.  Future loss is mostly guesswork.  Corrective justice wants P to be in position if tort never committed.  In extreme cases like death, no amount of money serves that function.  Deterrence consideration since sets price for engaging in activity.  But can be reinforced by injunctions, licenses, inspections, and fines.  Should damages be adjusted for contingency fees?  Nominal damages wouldn’t meet any of the purposes of tort law.  Damages is where the real action in tort reform today
C. Review from last week
1. Design defects two different tests
i. Consumer expectation test (once dominant reflecting warranty basis)
ii. Risk utility (rising in importance, unclear how dominant in future) reflects tort
iii. Private law(Cardozo in Palsgraf) vs. Social utility function (Andrews dissent in Palsgraf)
iv. Fairness (corrective justice) vs. utility, efficiency (collective justice)
v. Same concerns come up in purposes of damages. 
2. Products liability preemption case: Strange Wyeth coalition.  Geier coalition, Bryer, Kennedy, O’Connor, Rehnquist, and Scalia.  Dissent: stevens, Thomas, Ginsburg, and Souter.  Breyer and Thomas situated by unbending principles of favoring federal administrative state (skeptical of state courts and juries) and state-federal structure respectively. Conservatives embrace federal power and liberals embrace federalism and states rights. Conservatives allow commerce clause to allow now only congress, but agency bearuocrat preempt state tort law.  
i. Conservatives want to protect industry (defense bar), and Liberals want to protect consumers (plaintiff’s bar).  Tort reform conflict over industry vs. consumer.  Federalism becomes federalism jujutsu, arguments flip depending on who is in the white house.  Federalism becomes a convenient structural tool for judges to express preferences about executive in power.  
ii. Consumer expectations test winds up being a shield for industry that you got what you paid for.  Comes back into tort law, in practice is more pro-defendant. Won’t let Congress do it, skeptical under commerce clause, but happy to let a beaurocrat do it.  
iii. Pain and suffering McDonald v. Garber NY 1989: non-pecuniary, physical and emotional consequences of injury.  Pain and suffering and inability to engage in certain activities.  Pecuniary damages compensate victim for economic consequences of injury, like medical expenses, lost earnings and custodial care.  Is cognitive awareness prerequisite to recovery for loss of enjoyment of life, and should loss of life enjoyment receive separate instructions.  Yes to first, no to second. Two issues:
iv. Does she need to be conscious to get damages for loss of enjoyment of life (any pain and suffering).  Yes, necessary.
1. If compensatory to particular P, no goal met by giving damages if unaware of loss.
2. There is some dispute over whether there is brain activity.  Would be no damages for person totally unconscious.  Most of the large awards come from pain and suffering.
a. Paradox: the greater the injury inflicted, the smaller the award allowed.  
b. P can’t use the damages that are awarded to her.  Usefulness to the plaintiff.  Won’t maximize any welfare in the world.  No restorative justice
c. Compensatory = useful to P, utility
d. Deterrence- secondary purpose, social utility.  Award of money damages has no meaning or utility to injured person.  If true, would wipe out all kinds of damages we assess in tort law.  Damages must be useful for P can’t be the rule.  Court is grasping at straws.  Requiring awareness would restrict all kinds of suits we allow. 
3. Rabins proposals
a. Commodified- 
i. market approach. 
ii. deterrence (social costs and benefits)
b. Non-commodified:
i. Corrective- status quo ante
1. Restorative
2. Rectification- make the person whole.  
c. Social symbolism-
i. Social redress model- wrong to victim have social meaning, avoid lex taliones.  Social statement about victims rights, autonomy.  Signal right and wrong. Advertises the social sentiment.  Day in court.
v. May loss of enjoyment of life be considered separately from pain and suffering. No, may not be considered separately.  
1. Appeal didn’t strike the award, but sent it back for trial based on deference to jury right.  7th amendment has not been incorporated against the states.  But jury has right to come up with award in general, so they send it back.  
2. Lawyers should identify which aspects of pain and suffering are taken into account.  Courts had been moving to separate the awards, why?
a. create larger awards.  Help jury focus on that problem
b. But really intended to reduce jury awards by making it easier for the judge to through things out by knowing what the jury took into account.  Special verdict easier for judge to control.  Provides grounds for appellate review on a discrete question. Economic damages are easier to control using remittitur..  States move from shock the conscience to incommensurable.
c. Turned out that instead of lowing verdicts using remittitur, juries started giving larger verdicts.  When you carve up intangivle damages, people give more and more damages for each category.  
d. Economic damages are separated to focus juries on specific economic harms, which helps court review the damages.  By grouping non-economic damages, reduced how much jury gives.
3. Aspects of McDougal

a. Utility jujutsu- emphasizes utility to P, but doesn’t want to focus on social utility.  More importantly, wants to minimize attention to loss of enjoyment, since utility to victim is not just what they are ware of and which registers on EKB, but utility includes the pleasure that they lost.  Court separates the two

3. Rules for economic damages

i. Lost future earnings- market as a basis for judging these things.  

1. A Rod 300 million

2. Yo Yo Ma 20 million

3. Jim Greiner, 9 million

4. Chauffeur- can go to alternate profession with same wages, so 0

5. homeless man 0

ii. Approaches to reform

1. subjective adjustment (muddy standard), reasonableness review

2. use tables/matrix

3. Damage caps (generally on non-economic damages)

4. Living wage- Jewish law- squash watchman- minimum wage job was the metric for lost wages in the future.  Not really minimum wage, but a living wage.  

a. Overcompensates the homeless

b. Under compensates the wealthy, particular professions.

c. Very low ceiling, very high floor.  

d. Trying to get to status quo ex ante, but they haven’t earned future wages yet.  That’s just potential, something else could have stopped them from making it.  Not entitled to it, but tortfeaser owes him his baseball career.

e. But if accident would take him down to living wage, he could insure himself.  Better insurer.  Better expectation from contract with insurer than from tort law.  Life insurance and disability insurance.  Entiutled to future career, duty on them to insure themselves.  We expect people to self-insure: what does Alex owe Alex; more than the tort system does.  Market can insure the numbers without using the tort system.

f. But collateral damage rule, can collect even though you are insured for that damage.  But we could exclude future earnings above a certain level by restricting to a living wage standard.  Insurance company would probably get the money under the laws of collateral sources, living wage would go to the insurance company to reimburse them.  Under current collateral source rule, if sued and got full $300 million, insurance could seek reimbursement.

5. Wages already lost before the suit? Less speculative.  Why does the tort system say you have a right to your advantages under the market (what you were making that year), but not the bodily autonomy of the homeless person.  Market of insurance can accommodate shoulders and backs lost.  Why should tort system rely on the market valuation?

a. Value of bodily integrity, flat fee like the living wage idea.

b. Would you expect A-rod to be on the road? Not the harm within the risk?  Less foreseeable.  Less foreseeable that you would be on the hook for billion dollars.  But drivers know that, so they are insured for that amount.  

c. Vosburg v. Putney- question of proximate cause when there is an unforeseeable extent of damage.  

i. Think skull is a bit of proximate cause foreseeability and measure of damages rule.  

ii. Could have Hadely v Baxendale, not just a cap and floor at living wage, but could have an expected damages rule, like in contract.  

iii. Why should tort system, social redress, choose market to define its rights.  

iii. Chemallis argues that market shouldn’t be the basis for determination.  But A Rod’s loss is more definite.  

1. John Rawls, free market liberal in the veil of ignorance, you don’t know whether you’re going to be A-Rod or the homeless man.  What are people’s rights a priori.  Just because the market creates that.  The legal system doesn’t owe you the contingencies of the real world

2. Irony of using free market for tort damages when has own solution for upper income.  [graduated averages]

3. What does D owe you?  Market value, or due care because you are a human being.  

4. Like Shelly v. Kraemer, obligations of the legal system.

a. Court’s could be value neutral, validate contracts.

b. Shelly: but if state is going to enforce the contract…

5. Race, gender, and class differences are generated by the market.  But that doesn’t necessarally mean the court should incorporate that idea..  At what point does the tort system owe you the contingencies of the luck of birth.

iv. Mixed section does fall under commodified

v. Emma McDougald had c section and tubal ligation at age 31, suffered oxygen deprivation during surgery that causes severe brain damage in permanent coma.  $9 million in damages awarded, 1 for conscious pain and suffering, 3.5 for loss of pleasures and pursuits of life, and the rest for pecuniary.  1.5 million to husband in derivative claim for loss of wife’s services.  Judge reduced to 4.8 million by striking award for future nursing care and reducing pain and suffering and loss of pleasure to single $2 million award.  Appeal affirmed.  

vi. D claims injured so severly that incapable of experiencing pain or appreciating her condition.  P says she responds to stimuli.  Cognitive abilities is disputed.  Parties agreed can’t recover for pain and suffering unless conscious of pain.  Court held for P that loss of enjoyment does not require P be aware of loss.  Court erred in saying awareness irrelevant to loss of enjoyment damages and considering separate from pain and suffering.  Purpose is compensation, punative only allowed for intentional, malicious, outrageous or aggravated beyond negligence torts.  Use of money for non-economic loss is a legal fiction that does not extend beyond compensatory goals of tort.  Loss of enjoyment by person who does not realize it is not compensatory.  Cannot provide consolation or ease burden.  Desire to achieve balance between injury and damages has nothing to do with meaningful compensation for victim, but is retributivist.  Cognitive awareness is a prerequisite to recovery for loss of enjoyment of life, but does not require factfinder to sort out varying degress of cognition and determine at what level a particular deprivation can be fully appreciate.  For pain and suffering, must be some level of awareness, extends to other non-pecuniary loss.  

vii. Suffering can easily encompass the frustration and anguish cuased by the inability to participate in activities that once brought pleasure.  Viewing separately would increase awards. Since fuzzy award in the first place, no need for analytical division. New trial on nonpecuniary damages.  

viii. Note 1: Pain and suffering include worry, anguish, and grief.  Rounds v. Rush 2d 2000, emotional distress is not more amenable to analytical precision than loss of enjoyment of life.  Mental suffering and emotional distress not separable.  But why money damages for non-economic loss? Alleviate the sense of continuing outrage for past treatment.  Tell person society values their injury.  Reestablish P’s self confidence, console.  But we could still value pain based on what people will pay to avoid it.  

ix. Note 2 Hedonic damages: Nothing inherent in diability that damages because people adapt, it is the physical pain, loss of societal opportunities, and social stigma.  

x. Note 3 per diem rule: break up life expectancy into fnite detailed periods of time.  Start at beginning, not the end.  Continuing pain.  Break the value down.  Initially prohibited, today some jurisdictions allow jury to hear per diem calculations, cautioned that this is argument not evidence.  

xi. Increased risk of future injury: DePass v. US 7th Cir. 1983: Traumatic amputation of left leg, statistical connection between traumatic limb amputation and future cardiovascular problems and decreased life expectancy.  11 year reduction estimated.  Trial judge rejected as speculative.  Appeal affirmed, saying study was inconclusive, and increased risk of future injury may not be compensable.  Posner dissent said clearly erroneous, undercompensates

xii. Note 5 Scheduled damages: Huge variation in pain and suffering lead to reform effort.  Much of variation may reflect victims circumstances as law intends.  Age, earning capacity, amount of medical care received.  Develop matrix that classifies injuries by severity and age.  Or inform jury of range of awards in previous cases, or floors and ceilings.  No fault insurance plans like worker comp or social security do not pay for pain and suffering.  People unwilling to purchase such insurance.  

xiii. Note 6 fair compensation: bodily injury harms in two ways, lowers effective income by reducing earning power and imposing costs, and lowers value to him of income by eliminated way in which he can spend it.  Full compensation would restore the victim to level of welfare had before injury, which would be inefficien

4. Jury control: Remittitur, Additur, Caps, notes 1, 2, and 4 878-83

i. Note 1:Appellate review of damage awards is abuse of discretion.  Many courts applied a shock the conscience standard, where most courts usstain large verdicts for gruesome injuries.  

ii. Note 2 Remittitur and additur: Remittitur, court gives P option of avoiding new trial by accepting reduces award.  Additur, D avoid cost of new trial by consenting to larger cerdict.  Limited in federal courts by 7th amendment, no fact tried by jury whall be reexamined in any US court, other than according to common law.  Prevents appellate court from reducing award size on own motion, must remand case and allow P new trial if reduced amount is too small.  Hetzel v. Prince William County 1998.  Missouri abolished remittitur as invasion of jury province, but NY increased judicial power to trim excessive damage awards and boost inadequate ones by statute: if deviates materially from what would be reasonable compensation.  

iii. Note 4 caps on damages: Ca limited pain and suffering to 250k, upheld in Fein v. Permanente Medical Group Cal 1985.  Used deferential rational basis standard of review.  But Best v. Taylor Ill 1997 struck down 500k cap on general damages: difficult of quantifying compensatory damages for noneconomic injuries is not alleviated by imposing arbitrary limit in all cases.  Compensatory goal requires injured P be made whole.  In Bartholemew v. Wisconsin Compensation Fund Wis 2006, court held separate costs for predeath and wrongful death claims.  
5. Wrongful death and loss of consortium, 901-09: Both vindicate relational interest of P to person injured or killed.  Based on social fact that individuals have obligations od fity and support to others, spouse, child, employer.  Requires law to corrdinate actions of injured party with those brning derivative claims.  Quod servitium amiserit (because the service has been lost) given to man when D injured his wife, child, or servant, preventing valuable services.  Two limitations: Could not be brought by wife or child, 2) did not cover wrongful death.

i. Wronful death: Baker v. Bolton 1808 held husband suffered no damage when wife was killed, instead of merel injured.  Loss of services and consortium only for months between injury and death, but no loss after her death.  Death of human being not a cognizeable injury in a civil court.  Changed by Lord Campbell’s 1846 Act, whenever death is caused by wrongful act, neglect, or default of another, would be entitled to sue and recover damages if death not ensued, shall be liable for damages, although death shall have been caused under felony circumstances.  Did not have to prosecture first for felony.  Spouse, parent, child, grandparent or grandchild allowed to sue.  Now transmissible by will.  D can use contributory negligence and assumption of risk.Damages divided among eligible beneficiaries.  Courts later apportioned damages according to reasonable expectation of pecuniary benefit as of right.  Burial expenses not then covered by statute.  

ii. US wrongful death In US, particular in Mass, local tribunals awarded wrongful death damages even if not sanctioned by statute or common law, even after Baker v. Bolton.  These cases were rare.  Most unwilling to extend wrongful death beyond statures (RR passenger).  In 1972 SCOTUS in Moragne v. States Marine Lines allowed nonstaturoy cause of action, but limited it to breaches of maritime duty of seaworthiness.  In Miles v. Apex (1990) held such recovery did not include for loss of society.  In Norfolk v. Garris 2001, SCOTUS held that wrongful death actions also lay for breach of general duties of negligence.

iii. Measure of damages: Maritime wrongful death limited recovery by type of damage, allowing pecuniary loss but not for loss of society.  State court evolution took different path.  Early on placed stringent ceiling. 22 state ceilings in 1893, by 1965 only 12, only 4 in 1974, and 0 today.  Cheaper to kill victim than to maim for life.  Loss to survivors vs. loss to estate.
1.  Loss to survivors, D must pay damages only if some beneficiary depend upon decedent for support. (Majority position)
2. Loss to estate- damages awarded even if no dependent.
3. Pure wrongful death wards nothing for pain and suffering or medical expenses.  Lost earning and suffering of survivors very controversial.  Wycko v. Gnodtke Mich 1960, allowed parents of reliable 14 year old to recover 15k damages.  Expenses of birth, food, clothing, medicines, instruction, nurture and shelter, analgous to maintenance expenses of a machine.  Then treated family as functioning social unit, allowed value of mutual society and protection, companionship.  Now Michigan allowes reasonable medical, hospital, funeral, and burial, pain and suffering of deceased while conscious between injury and death, lost of financial support, and loss of society and companionship.
iv. Personal injury actions used to die with the P or D.  Today survivial of actions is almost universal except for deceit or defamation.  Pain and suffering of decedent before death.  Ghotra v. Bandila 9th cir. 1997: refused to allow pain and suffering on supposition that might have been conscious of fatal injuries for 10 seconds, only PS for appreciable period of time is recoverable.  Maracallo b. Board of Education NY 2003 held PS for 6 minutes worth 2 million, not 6 million.  
v. Loss of consortium: Early acceptance in England, then quick rejection.  Best v. Samuel Fox 1952, refused wife’s suit.  In 1982 pariliament abolished for husbands, parents, children, and menial servants.  America universally allows wives and husbands loss of consortium.  Hitaffer v. Argonne DC Cri. 1950 ushered it in.  RST 693(1) loss of society and services of first spouse, including impaired capacity for sexual intercourse and reasonable expense incurred by second spouse in providing medical treatment.  Hitafer emphasized loss of companionship, love, felicity, and sexual relations over lost services.  Childrens wrongful death suit for losing parents allowed because disrupted advantageous relationship with parents.  If parent not killed but injured, same loss.  Why not let children sue when parents are injured, since spouse can.  One spouse, many children.  Borer v. American Airlnes holds no child consortium action for loss of parent.  Does not truly compensate and does not justify social cost of attempting to.  But mixed subsequent history pg 908.  Arizona allows parent child suits in both directions for loss of companionship, even for adult children.  Allowed loss of consortium to emotional harms in Barnes v. Outlaw Ariz 1998.  NM allowed grandmother loss of constorium when minor died and grandparent was family caretaker.  Many courts balk at extending consortium to unmarried couples living together.  Elden v. Sheldon Cal 1988: states interest in promoting responsabilities of marriage, difficult to assess emotional, sexual and financial relationship of cohabiting parties.  Lozoya v. Anchez NM 2003, 15 years together with 3 children, married before second accident.  Virtual common law marriage.  
6. Margaret Radin, “Compensation and Commensurability” (3 pages) To summarize: Compensation seems to be a contested concept. There is a core commodified conception, in which payment for an injury is like buying a commodity, and a less central com- modified conception, in which harms are "costs" to be measured against the costs of avoiding them. There is also a core noncom- modified conception, in which payment provides redress but not restitution or rectification, and a less central noncommodified conception, in which payment makes up for certain social disadvantages.
7. Martha Chamallas, “The Architecture of Bias” (8 pages)- Race and gender bias hidden in tort claims.  Don’t compensate non-economic damages because they mean more to women.  Compensation based on tables organized by race and gender.  Incarceration of blacks and women not working because have children imposes standard on all blacks and women.  Briefly stated, there are two important respects in which statistics about average worklife and average earnings can produce an unreliable guide to future earning capacity: (1) if they are outdated and reflect patterns of the past, rather than the present, and (2) if they are not refined to take account of future trends affecting the gender or racial group, even if they accurately describe the status quo at the time of trial. […]In the final analysis, I find the use of blended, gender and race-neutral tables an appealing solution because such an approach does not produce a false neutrality, but instead relies on a composite measure that incorporates the experiences of both men and women and persons of diverse races. I realize that advocacy of gender neutrality or color blindness can have perverse effects, if it serves only to produce formal equality and actually deepens substantive disparities between social groups. In computing future income capacity, however, use of blended tables will substantively raise awards for women plaintiffs and will lessen disparities traceable to race. I favor such a solution because it is a formal, easily understood reform that will make a substantive difference.
1. Radins’ commodied v. non-commodified losses.
ii. [those who don’t have established earning potential, you make default standard compensation across the board, and then allow people to elect a proven individual increase in value from own efforts, like education level achieved, grades, certificates, work experience, which could increase above the deault.  You wouldn’t give anyone the benefit of factors they didn’t create for themselves, but you would create a default state compensation average.]

B.  Punitive Damages (4/21)
i. Kemezy v. Peters 7th Cir. 1996and notes 1-3, 910-15: Kemezy sues police officer in 1983 action, that officer wantonly beat him with nighstick in bowling alley where officer was moonlighting as security.  Jury awarded 10k in compensation and 20k in punitive.   Peters appeals punitive damages that P must introduce evidence of D’s net worth to equip jury to measure punitive damages.  Majority of courts have rejected such a rule.  Majority rule places no burden of production of D’s net worth on P. Compensatory damages don’t compensate fully and overdeterrence not a worry.  Ensure no underdeterrence.  Ensure people channel transactions through market when voluntary transaction costs are low, instead of going to suit.  Avoid underdeterrence of concealable tortious acts.  Expresses community abhorrence.  Relieve pressure on criminal justice system by giving incentives to victims to shoulder enforcement costs.  Head off breaches of the peace by giving victims a judicial remedy instead of violent self help.  None depends on proof that D’s wealth exceeds any level.  Juries think rich people must pay more to deter, so P’s introduce evidence of Ds wealth.  But they don’t need to.  Would overencourage punitive damages.  D’s don’t want to have to disclose net worth.  Burden of production should be on D, who has the information. 
1. Posner’s purposes of punitive punishment, 7 of them, don’t emphasize the malice, but mostly by deterrence, avoid systematic underdeterrence. Luck of which P vs. luck of underdeterrence.  
a. SCOTUS in State Farm- Can’t premise damages you pay one P based on damages to unrelated case P.  Non-party harm rule.  
b. Consistency between Kemezy and State Farm.  Bed bug infestation at hotel caused lots of people to have home infestations.  Hard to figure out where they got it from, and some P’s can’t sue because far away.  Systematic underenforcement, so damages supplemented by punitive damages.  Use private attorney general step in for social purposes to effectuate deterrence, common purpose of tort law.
c. Gore v. BMW 1996: Small paint job damages, repainted so no one knew there was a painting flaw that made small difference in market value.  Few would sue for small damages, and legal in some states.  Because there was a rampant practice of robbing consumers, state courts allowed punitive damages.  Private attorney general.  
2. Bottom line- even though traditional purpose of punitive damages emphasizes reprehensibility, recklessness, malice, there is also a mix of deterrence purposes when there is systematic underdeterrence.
3. Punitive Damages at common law Day v. Woodworth 1852, trespass for destroying mill dam more than needed to protect own mill dam.  Punitive damages awarded, courts permit punitive in trespass if gross, outrageous, wanton or malicious. But insitutions don’t harbor personal animous.  Owens-Cornign v. Garret Md 1996, P had to prove by clear and convincing evidence that D has actual knowledge of defect and deliberately disregarded consequences of danger to ordinary users.  No one at the time was suggesting to remove asbestos entirely.  When evidence that executives conspired to keep the information secret, didn’t matter that no longer with company or would hurt shareholders.  Compensation hurts shareholders as well, and create incentive for closer monitoring of executives.  But is concerned with removing companies ability to compensate victims in later suits.  Cap wouldn’t be fair unless applied throughout country.  But the firms all went under, and huge suits against secondary manufacturers.

4. Stautory reform of punitive damages NH law says no punitive damages unless statute allows 2007.  Other cap as multiple of actual damages, like Connecticut in products liability.  Florida has elaborate step system.  Cap on punitive at greater of 3X compensation or 500k, then allows greater of 4X compensation of 2 million where wrongful conduct motivated by unreasonable financial gain and unreasonably dangerous nature ofconduct and high lkelhiood of injury was actually known by managing agent responsible for policy decision.  When factfinder finds specific intent to harm claimant and did, no cap.  Ca has bifurcated liability and damage trials.  Florida also pays 35% of punitive damages into state fund, since quasi criminial conduct.  Constitutional against due process and taking by Gordon v. State Fla 1992.  But Kirk v. Denver Publishing Colo 1991 struck down Colorado statute requiring one-third as unconstitutional taking.  OR SC sustained 60% state punitive award.  OH judge in Dardinger v. Blue Cross, Judge on own accord gave 2/3 of 30 million punitive to fund in P’s name at university cancer research center.  Societal good that will offset harm done to P.  
ii. State Farm Mutual Auto Insurance v. Campbell 2003and notes 1-3, 916-27: 145 million in punitive for 1 million compensatory is violation of due process of 14th amendment.  Campbel driving wife Inez in Cahe County, passed six vans on 2 lane highway.  Ospital on other side swerved onto shoulder, lost control and hit another vehicle driven by Slusher.  Osptial died, slusher permanently disabled.  Campbell’s unscathed. Consensus that unsafe pass caused accident.  Insurance company contested liability and declined settlements of $50,000 (policy limit).  State farm assured Campbell that Campbell’s assets were safe and took to trial.  Jury found Campbell 100% at fault, gave 186k award, and refused to cover excess liability and wouldn’t appeal.  Victims settled with Campbell not to persue verdict, and Campbell would persue bad faith action against insurance, victims would get 90% of verdict and say in decisions.  In 1989 UT SC denied appeal and insurance paid entire judgment.  Trial gave Campbell 2.6 compensatory and 145 punitive.  Trial judge reduced to 1 and 25.  UT SC affirmed 1 and reinstated 145 because trial decision was part of market scheme to cap payouts.  Published scheme, massive wealth, difficult to detect. Due process prevent excessive or arbitrary punishment because lack of fair notice of what conduct subjects to punishement, and severity of penalty.  No criminal defendant protections.  Three factors established in BMW v. Gore (1996):

1. Degree of reprehensivility of D’s act

a. Physical vs. economic

b. Conduct evinced indifference or reckless disregard of health or safety of others

c. Target of conduct had financial vulnerability

d. Conduct involved repeated actions or isolated

e. Harm resulted from intentional malice, trickery, or deceit, or just accident.

f. Any one absent may not be sufficient for punitive award, and absence of all renders suspect.  

g. 1. Employees altered records to make company look less culpable.  Disregarded overwhelming likelihood of liability and near certain probability that limits would be exceeded.  Amplified harm by assuring assets would be safe, then telling them to sell their house.  Punitive damages approrpaite, just more modest punishment would satisfy state’s legitimate interests. Court condemining nationwide policy, not just conduct towards victim, and that was rational by trial for approving punitive.  Must confine punitive for illegal conduct in state. Out of state conduct only relevant in shedding light on inappropriate in state conduct.  Jury must be instructed that may not use evidence of out of state conduct to punish D for action lawful in jurisdiction where occurred. D’s dissimilar acts, independent of act whih impose liability, may not serve as basis for punitive damages.  May not adjudicate others hypothetical claims against D, would allow multiple punitive awards for same conduct.  Only conduct that harmed Campbell’s is relevant to their punitive damages.  

h. Frequent occurrences in other jurisdictions creates stronger case of reprehensibility, but conduct was legal in some states, and harm wasn’t relevant to harm within the state.  
i. Part of non-party harm rule, unfair:
i. To D if doing something legal in other places.  Unfair to punish them for something that is legal, haven’t gotten their day in court for out of state harms.  
ii. To other P’s, who won’t get their compensation. Victim is getting other P’s compensatory damages.  That’s the non-party harm.
iii. When you call it a non-party harm, you are saying it isn’t punitive, it’s compensatory damages of one P being given to another P.  

j. Not just compensatory vs. punitive, but whether tort system if public or private.  

i. If you think just compensatory, focus on private

ii. If emphasize deterrence with private AG, non-party harm is plugged into tort law up and down, weird to say disregard social effects right now.  

k. Alternative of state giving the punitive damages to social programs

i. We tax punitive but not compensatory damages.  Punitive is more like a social component, a public law conception of tort.

ii. Since compensatory is return of their property, due process protections.  Since punitive doesn’t have property due process protection, so we tax them, and can do other takings.  Large % for health care fund.  

1. Avoid windfall

2. Deterrs D

3. Symbolic redress, social function.  

4. If on jury, and judge tells you the punitive damages will go to help society, jury might give larger awards.

iii. Sympathetic victim becomes supersympathetic trust fund.

l. Evidence of broader practices important to get to reprehensibility. If you eliminate non-party harm, do you eliminate the deterrent purpose of tort law.  Compensatory are all based on what happened to that victim.  Court concerned with using punitive damages to punish for damages to non-parties.  

i. Comparison to criminal penalties can play a deterrent role.

ii. Equitable split, to private AG to give incentive to bring the case, and then put some in trust fund for the state’s interests.  

1. Compensatory damages systematically undercompensate because of lawyers fees, punitive damages step in to actually compensate.  In English system winner gets fees.  Costs does not mean full costs, just the court fees.  England does give lawyer’s fees.  

2. Jury inaccuracy, some things not plugged into damages.

3. Winner gets costs system risks people not bringing suits, enormous costs on Ps.  Decrease litigiousness at cost of the poor. Skews the balance of wealth in the legal system.  Could do a one way shift, only D’s have to pay P’s costs if P wins.  Harmers should internalize the transaction costs of the injuries.

m. State farm does not mean punitive damages can’t look to the scope of harm outside the one plaintiff.  In Philipp Morris v. Williams.  Non party harm is a punishment problem, you can’t explicitly punish a defendant for harms to other parties.  But you can take into account harm to other parties for other purposes of punitive damages.  Majority: P may show harm to non-parties to show reprehensibility.  Can help show conduct that harmed P also posed risk of harm to public.  Add public and social harms as a factor, signaling that deterrence can be plugged into punitive damages.  May not use punitive damages to punish D directly for harms visited on non-parties.  Punitive damages can serve other purposes. 

n. In addition to non-party harm rule, there’s the non-resident non party harm.  Instead of calling them vindictive or punitive damages, call them.  Majority is concerned about federalism, state not punishing for out of state legal conduct.  Ill defined.  Dissent emphasize role of federalism in fed v. State, real problem is federal courts intervening in state law.  Recusal rule for judicial elections, in civil trials, only one route to SCOTUS, through state SC. When you have massive punitive damages, those get to SCOTUS.

o. Bottom line for state farm, principles of exessiveness.  Non party harm is not a rule, ratio is not a rule, factors are a set of muddy standards for assessing excessiveness, so that court can pick and choose.
i. Stevens, what’s the difference between punitive and focusing on represensability, matter of deterrence.
ii. Don’t get bogged down in language.  Call them redressive damages (Rabin), social meaning for individual justice, announcing a wrong.
iii. Deterrent Damages- focus less on problem of punishing, and go right to what SCOTUS says is ok.  Reflect public and social harms.  Could give P 1/3 as private AG fee.
p. Phillip morris, make sure jury not punishing D for harms happening to other parties.  Make sure about reprehensibility and harm to the public.  Elaborates on State Farm.  

q. Concern about depleting defendant through punitive damages, then later P’s don’t get compensation.  So make sure punitive damages only go to those who help announce that liability, keep at reasonable size and only the first ones can get it.  Could give judges power to create class litigation.  Use 2/3 to create a trust for later victim disbursement.  

r. Could have bifurcated trials.  Deterrence value may depend on how much money D has, but would be unfair during liability phase.  

2. Disparity or proportion between harm or potential harm from D’s act and amount of damages awarded

a. 2. No bright line rule, but in practice, few awards exceeding single-digit ratio between punitive and compensatory will satisfy due process.  4:1 might be closer. Courts must ensure punishment is reasonable and propoertionate to amount of harm and general damages recovered.  Massive wealth and concealment not enough

3. Difference between this remedy and the civil or criminal penalties authorized to punish D’s in comparable cases.

4. Appellate must conduct de novo review of factor application

5. Scalie Dissent: Due process protects only right to contest reasonableness, not that it actually be reasonable.  

6. Thomas Dissent: constitution does not constrain size.

7. Ginsburg Dissent:  State domain, and no lower federal courts to develop federal law.  

8. Note 1: OR Phillip Morris case affirmed State farm, 100x compensation unconstitutional.  May not use punitive to punish for injury to nonparties to suit.  Didn’t address the ratio.  

9. Note 2:

10. Note 3:

iii.  [Philip Morris USA, Inc. v. Williams, U.S. Supreme Court #07-1216 (2009)]


2. Kibalina, Alaska case:
a. P: small coastal town in Alaska must move because environmental changes require move to the mainland.  Suing oil companies under nuisance and conspiracy.
i. Duty and breach: if nuisance it is strict liability.  In negligence duty not to be negligent, duty of due care, and breach was being negligent or not giving due care.  In strict liability, duty is you break it you bought it.  Since Nuisance claim, duty and breach go together. Sometimes particular case will put some element together.  Issue, rule, analysis, conclusion.  
1. Nuisance is the duty and breach.  
a. Carbon emission is an ultrahazardous activity, foreseeable risk of substantial harm.
b. But common everywhere. If everyone doing it, not ultrahazardous.  But emitting that much is not a common activity.  
2. Specific care level negligence- not the activity level
a. Could make negligence argument, particular method of emitting carbon was negligent under the Hand Test.
b. Could have had carbon scrubbers, something like that.
3. Activity level- general activity of carbon emission is a problem.  Too much carbon in general.
ii. Causation- 
1. Market share liability
2. Not localized actitivity
3. Joint and severable liability, somewhat extension from market share liability.  Quite a leap.  Alleging 10% causation, so want to make liable for 100% of liability under joint and severable liability.  Too impractical, can’t get other D’s.  Market share liability never goes this far, except one DES case that prevented defense of outside the market because didn’t want companies pulling out of NY.  Huge leap beyond corrective justice, even if couldn’t have provided substance to this P in this case, not off the hook.
4. Substantial factor- not more likely than not.  Even if no cause in fact (would have happened without these D’s, not but-for cause), but substantial factor.  Substantial factor would get you to 100% if it were the rule.  
5. Enterprise liability, Hall v. DuPont, conspiracy, since D’s working together in concert of action, hard to prove causation in this case, like the blasting cap lobbying who designed indistinguishable to evade justice.  Emitters were related to one another in denying liability, etc.  More traditional way.

b. Defense: Tenuous since not but-for cause, only 10% responsible.  Market share, substantial factor and conspiracy (enterprise) all concede not the but-for cause.  

i. Given the layers of tenuousness in the argument, tenuous arguments about care level and actrivity level, low level of causation.

ii. Everyone is responsible since everyone is using the energy.  Public generally benefits from the oil.  

iii. They’ve been emitting for years, and the studies proving it are only recent.  But they allege they knew it a long time ago.

3. Alternatives to tort law- Government regulation. Complexity of causation, interlinking.  Judge what tort law does relative to other aspects of legal system.  Tort law is the catchall when other areas of law are too limited.  Since tort is already the catchall after criminal and contract, grows as new problems emerge, how does regulatory state change that role.  Tort law no longer within a vacume.  Will federal or state regulation do a better job of addressing this problem.  Who is really responsible for Kibalina’s harm, BP, or all of us. If all of us, why not use taxation to solve the problem.  Tort law is ineffective at sharing burdens broadly.  Justified by doing a good job of spreading costs with insurance or passing on to consumers.  Shift burdens from one narrow set of victims to consumers.  Could use progressive tax code, since all of society is benefited from carbon emissions, why not shoulder cost of moving Kibalina by having the government pay.

4. Essay review overview, mirror image of issue spotter.  Issue spotter approach, sometime people start with specific facts and stay specific the entire time.  Important at some point to step back and talk about purposes of tort law and general picture.  In Mock Exam 2, strict liability for nuc activity chance to talk about purposes of strict liability.

a. Essays ask you more general questions about tort law.  So you need to find some chance to put some specific examples in there.  Bring in cases when you can to show not operating just on an abstract level.  Show you know the specifics.

b. Structure, intro, conclusion, and some sign posting.  Help reader by telling them what you’re going to say, tell them, then tell them what you told them.  Demarcate along the way, by saying first, second, third, etc.  

c. No word limit on exam.  Worry about the substance within the time limit.  Open book, open notes test.  Can use notes from computer, but don’t prewrite your material.  But there won’t be time to look up a ton of stuff.  

d. For every dollar of compensation, there is a dollar of transaction costs.

5. Think about what’s at stake and what the alternatives are.  In AMES, how much would she get from WC.  What impact would it have on the system.  Torts evolved in the shadow of criminal law and contract to fill the gaps.  Tort law fills gap between public crimes against state and other individuals and the private civil duties created by contracts.  Fills in specific and general duties as a safety net.  In 19th century Tort law had to confront industrial developments.  
XII. The Torts System and Alternatives (Ch. 12, Week 13)
A. Workers’ Compensation (One Alternative to Torts): Clodgo v. Industry Rentavision, 

B. No-Fault Insurance: Automobile and Medical and Product Injuries

C. The 9/11 Compensation Fund and Colaio v. Feinberg 

D. New Zealand Plan and notes 

XII. The Torts System and Alternatives (Ch. 12, Week 13) Same panels for next week T.
E. Workers’ Compensation (One Alternative to Torts)

Introduction and Historical Origins, 961-68: Shaprly limit damages, little or none for pain and suffering.  Pirestly v. Fowler in England 1837 and Farwell v. Boston 1842 workers could sue employers for negligence.  NYWC law makes employer is liable for any injury by necessary risk or danger of employment of inherent in the nature thereof, but not by serious or willful misconduct of workman.  Total opposite of common law.  Court struck down as nt relating to health, safety, or morals of employees and liability without fault was unconstitutional deprivation of property without due process.  State constitutional amendment authorized WC.  Upheld by SCOTUS under federal constitution.  Not strict liability, no defenses allowed except willful misconduct.  Emphasizes where and when the worker was injured, not who did it.  No strict causal connection to D’s conduct and P’s injury required.  
Clodgo v. Industry Rentavision, and notes, 968-76 1997 Arising out of and in the course of employment.  P was manager of store, shot staples at co-worker who was watching TV during break.  Co-worker fired 3 back after 20 at him, and third hit in eye.  Noncompensable hearsay? Yes.  An injury arises out of employment if it would not have occurred but for the fact that the conditions and obligation of the employment placed claimant in the position where he or she was injured.  Employment must be but-for cause of injury.  An accident occurs in the course of employment when within the period of time employee was on duty at place where employee was reasonably expected to be while fulfilling the duties of the employment contract.  While some horseplay among employees during work hours expected and not automatic bar to compensation, key is whether employee deviated too far from duties
1. Extent and seriousness of deviation
2. completeness of deviation (whether commingled with performance of work duty or complete abandonment of duty
3. Extent to which activity had become accepted part of employment
4. extent to which the nature of the employment may be expected to include some horseplace..
Shooting staples had become common among employees, but not considered acceptable by employer.  No finding employer knew about staple shooting, but found that employer misstated facts to avoid inference of horseplay.  Unrelated to any legitimate use of stapler at the time, no commingling of horseplay with work duties.  Although some horseplay to be expected during idle periods, obvious dangerousness and absence of connection between kind of horseplay and work duties indicates accident occurred during substantial deviation from work duties.  Dissent: no abandonment of duties since nothing to do.  

1. Made difficult negligence cases easy, but created new liability fronter.  Arising out of and in the course of are distinct requirements.  

a. In course of refer to time, place and circumstances of injury.

b. Arising out of refers to cause and origin of injury.

c. If coincidental that occurred at work, does not arise out of employment.  If risk of injury is in no way connected to nor increased by employemtn.  Miedema v. Dial Iowa 1996.  

2. Employee theft: Richardson v. Fiedler 1986, employee roof mechanic fell to death while trying to steal copper spouts from job site roof.  Covered by  WC even though antithetical to employer’s interests because common practice in industry, employer knew about practice and had been required to pay for or replace spouts stolen by employees, never disciplined or discharged employee, did not discipline or discharge coemployee in this incident.  Employee was waiting for work material, so not a deviation from or abandonment of employment.  
3. Sexual Harassment in Anderson v. Sale-a-lot Tenn 1999: Court said in course of employment but not arising out of it.  Harassment done for sole benefit of supervisor and not condoned by employer.  But if allowed, would have blocked human rights act suit.  

4. Third party causes injury to employee, generally award WC. Martinez v. WC Cal 1976, beer stand operator at Catholic Church fiesta.  After shift heard that boys had pilfered beer from church.  Hours later saw boys with beer, tried to take it, was brutally beaten.  Denied compensation because after hours and not hired for security.  Appeal held was emergency action for employer’s benefit, covered because reasonable employee might attempt to prevent theft even if not hired for that.  Grant . Grant SC 2007, injured while driving to meet with customers.  Swerved to avoid animal, assisted other companies’ employee to clean it up, and was hit by a truck.  Comission refused claim, appeal reversed.  But for company meetings wouldn’t have been there. Although could have ignored hazard, wanted to avoid injury to himself and the customers.  While outside regular duties, good faith attempt to advance employer’s interests and so within course of employ.
5. Personal Work, Orsini v. Industrial Commission Ill. 1987, mechanic repairing own car at boss’s shop.  Risk not peculiar to this work or risk to which he is exposed because of his employment.  Risk of harm not increased by any condition nof employment premises. Car defect caused the accident.  Car malfunction could have occurred anytime, anywhere.  

6. Acts of God ElectroVoice v. O’Dell Tenn 1975: disability award for allergic reaction to bee sting while working on assembly line.  Conditions in plant increased risk of bee stings since bees often enter building walls in warm summer months and emerge later in the years, walls treated twice in past two years to kill bees in the walls.  Increased risk demonstrates that arises out of the employment.  ACTUAL RISK test, employment must materially increase risk of harm beyond ordinary public levels.  POSITIONAL RISK THEORY (minority rule) allows compensation under but for test if employer’s activities require employee to work in a position to suffer the harm.  Required presence in locale when peril struck.
7. Drunkenness: WC removes contributory negligence and assumption of risk, willful employee misconduct still a defense, as is drunkenness and aggression.  May bar or reduce revoery.  Intentional self infliction or deliberately caused own death while intoxicated.  

8. Originally limited to personal injury by accident, sudden and unexpected blow.  Expanded since to not require definite time, place, and cause.  Two sudden and traumatic asthma attacks at work from secondhand smoke.  Stays for 10 years.  Judge held injuries accidental since exposure excessively excacerbated condition.  Smoke not natural by-product of office work.  Stress and exposure can cause bad backs, heart attacks.  Cumulative trauma cases are work-related.  In Kostamo v. Marquette Iron Mich 1979, WC doesn’t cover disease not caused or aggravated by work.  Just because work would aggravate an already existing disease is not enough.  Heart disease is ordinary disease of life not caused by work or aggravated by work stress.  However, regular stress could cause heart attack in person with heart disease.

Benefits Under Workers’ Compensation, 980-83: Common law has no caps and allows full recovery of lost earnings, medical expenses, and pain and suffering.  WC has statutory base geared to severity of injury and resulting disability, and limit compensation.  Benefits computed in comparison to average weekly wage.  

FFTL 250-54: 
F. No-Fault Insurance 
Automobile No-Fault (990-994), and notes 2-6 (998-1001): 

1. ABA:Fault system not designed to fully compensate all injuries.  45% doesn’t take non fault compensation into account.  Fault liability despite high transaction costs has deterrent effect.  
2. Huge variety of plans

3. Not as good as supporters hoped nor as bad as critics said.  Shifts harm to lighter cars
4. Asphyxiation while sleeping in camper trailer rejected since notr from vehicle use as a vehicle.  

5. Add on statutes, P’s right to maintain tort action not limited by adoption of no fault plan.  Threshold before tort can be persued.  Monetary vs. verbal threshold (lose an arm).  Monetary thresholds encourage parties to inflate medical costs to get into tort.  Verbal more immune from manipulation, but more disputed.  

6. Fraud, massive in WC and no fault.  Staged crashed and fraudulent claims.  Especially by hitting the elderly and women with children.  567 indictments., $432 million scheme.   

No-Fault for Medical and Product Injuries, 1001-09:  Relyon third party coveage unlike WC and auto no fault.  

Pafford v. Sec HHS Fed Cir. 2006: DTP  and polio vaccines causes Juvenile Rheumatoid Arthritis.  Off table cases, petitioner must prove vaccination caused illness by preponderance of evidence, prove that was substantial factor in causing illness and that harm would not have occurred without vaccination.  New test, show medical theory causally connects vaccination with injury, logial sequence of cause and effect showing vaccination was reason for injury, and proximate temporal relationship between vaccine an dinjury.  No defined time period for onset of disease from triggering event, this lack of temporal linkage was focus of special master’s denial.  In Shyface, couldn’t tell whether  bacterial infection or vaccination were the predominant cause of death.  Appeal reversed, show but-for cause and substantial factor in death.  Need not be sole factor or even predominant factor.  In this case, never proved but-for causation.  Entirely proper for special master to require petitioner to prove but-for causation, including temporal relationship with vaccine and injury onset, for off table injury.  
1. Vaccine liability was making production too expensive, the benefit of vaccine (flip side of being ultrahazardous), government wanted to ensure they are still produced.  Kids are very sympathetic P’s, so enormous damage awards.  Victims get faster compensation, more certain, attorneys fees drop out.  Could argue negligent vaccine or administration, but many are inevitable damages, the side effects that affect some people.  Bargain for groups of manufacturers and groups of victims.  

a. Table- developed by experts.  Special master applies the table.  We pull vaccines out of negligence and tort theory and create a table for it.  Purpose of the table is to provide clarity, clear evidence suggest that the vaccine has these side effects.  
b. Off table- the science is less clear, let case by case prove causation.  Causation doctrine for off the table: proof by preponderance that but-for cause and substantial factor in causing injury.  

i. But-for this vaccine, the injury would not have happened.  Cause in fact, burden P.

ii. Substantial factor- (proximate cause in general doctrine).  Additional burden on P.  Limiting on P, because have to meet both hurdles.  Proximate cause raises the burden on P.

iii. If just substantial factor without but-for cause, would not be limiting on P, but would help P.  If vaccine increased risk, even if not necessary, liability.  Expanding Substantial factor.
NCVIA: Vaccines administered in controlled encironments with accurate records, so little dispute that vaccinated.  In prescriptions, no one knows if patient really took the medicine.  

Thimerosal autism link- Institute of Medince rejected hypothetical causative link between thimerosal and autism in 2004, but NCVIA litigation doesn’t follow.  People see 10 fold increase, and don’t care about the scientific evidence.

No fault birth-related neurological injuries, physicians op in without notifying patents, funded by fixed charges on participants.  Taxes non participants as well.  

FFTL 254-63

G. The 9/11 Compensation Fund and Colaio v. Feinberg (1009-12): high-income earners challenged presumptive structure hit traders very hard, capped at $231k per year.  
H. New Zealand Plan and notes (1012-1018): Virtually all personal injury or death personal injury actions abolished in favor of insurance plan for accidents.  Accidents decided from victims view, so can include intentional torts.  Includes medical, surgical, dental, or first aid misadventure.  Avoid lottery with spotty coverage of tort and social security.  Community responsibility, comprehensive rehabilitiation, real compensation, and administrative efficiency.  ACS failed to meet expectations.  Rubber stamped claims to lower administrative costs, escalated costs anyway.  No incentives to prevent accidents
1. Not tort reform, but insurance program monopoly that caused problems.  Abolition accomplished far less because tort law was more restricted in the first place.  Cost increases caused by long time to resolve large number of claims.  Shifted to pay as you go financing in 1982, only enough money was collected to pay for the current year, no reserve for future expenses from current accidents.  Report recommended open to  private competition, make it voluntary, and strict liability for auto accidents.  Private insurance introduced in 1999, repealed a year later.  
2. Admin system: 

3. No fault seeks to displace common law negligence with compensable event standard.  WC eliminates hard line between negligence an dpure accident, but not has trouble drawing line between personal and work injury.  Vaccine and obstetrics no-fault remove negligence but introduce causation problems.  

I. Test organization
1. Duty/breach
2. Proximate cause and defenses by Plaintiff
i. Global type question is proximate cause.  When talking about the global aspect of the case, the directness and the proximity of P to D’s, is proximate cause.  Can do it under RST, like Andrews, as opposed to Cardozo foreseeability.
J. Essay Questions:
1. Compensation- Tort law compensation problem.  $1.07 transaction costs for every $1 compensation.  Compensates meritless claims and fails to compensate true claims.  Huge variation in compensation.  
i. There are multiple purposes to torts, and it won’t serve any one of them perfectly.  Not such a problem, two specific examples to focus on:
1. Deterrence- must be a fault system so that can have behavior modification implication.  
a. Uncapped damages, pain and suffering.
2. Corrective justice validates the compensation inefficiencies.  Corrective justice is individualized, costs a lot.  Individual fairness.  Takes more money to look at individual

3. Not just an administrative system, trying to get it right.

ii. Reform approach-

1. Use workers comp as an alternative.  If large number of claims with small damages, do no fault.  WC can cover very expensive claims.

2. Eliminate juries (7th amendment not incorporated against the states, not civil jury required).  
a. Could have white ribbon, expert jury.

3. Make medical malpractice no fault.  

iii. Narrow the playing field enough so you can finish in 45 minutes.  Two specifics, specific case or person’s approach that demonstrates the points.

2. Two drivers fall asleep at the same time, and crash into each other.  Both cars totaled, but worth a very different amount.  90k and 10k.  Pure Comp. Negl.

i. Doctrinal answer, what tort law would currently do:  50-50 comparative negligence question.

1. some jurisdiction would allow you to split both awards, 45-45 and 5-5. Greiner would owe her 45k, she would owe him 5k.  

ii. Fairness- what would you say is the right answer here.  Seems like Steiker is receiving an unjust enrichment when she was just as negligent.  She gets 40k because she was driving a more expensive car.  But is out -50k.
1. Instead you could have modified comparative negligence, could say 50-50 bars both plaintiffs.  Let the losses lie with them for being equally negligent.  

2. But then 51% makes a big difference.

3. Argue that Steiker is assuming the risks of great damage to her car by driving such an expensive car, she can insure her car.  Place responsibility on her to ensure particularly valuable car.  

4. Don’t watch the gameshow and think there’s nothing you can do about it. Think creatively about what you can do.

5. Talk about doctrinal solution, and then talk about how it should really be.

6. How much of tort is law vs. luck.  

3. Turn general into specific with specific examples and be creative, think about how you might design the system.

Week 13: Monday, 4-27-09

Tips for mock exam

A. If it doesn’t break down easily into the 5 elements of tort:

1. You can lump duty and breach together under the same numeral

2. And then each defendant under a new numeral

B. Don’t worry about sticking so tightly to the 5-element structure if that’s not the most important thing.

#2:  Tort law has a compensation problem.  For every $1 of compensation to plaintiffs, the system has $1.07 of overhead expenses and transaction costs. 

Compensates some with meritless claims, while not compensating true victims.

Systematically overcompensates some victims with enormous awards, while undercompensating others.  How would you address these problems? 

A. Thesis A: Status quo isn’t so bad.  It’s not that much of a problem, because there are multiple purposes to Tort Law and it’s not going to solve everything perfectly.

1. Two things to focus on:

a. Deterrence says this isn’t much of a problem as long as the tortfeasor is the one paying.  The $1.07 is still buying deterrence – more expense means that more safeguards are cost-benefit-analysis feasible.

b. All that administrative cost means that tort law can be more individualized – it costs money to have corrective justice and more individual fairness when you have to look at each case individually.

B. Thesis B: Reform proposal.  Implement some alternatives in addition to the existent tort system, from today’s reading materials.

1. Workers compensation – when you have a large number of claims that don’t generally involve huge damage awards, this kind of system might be appropriate.  (Also JS notes that workers comp also covers very serious injuries.)

2. Lee wants to go way out there into creative sci-fi territory – get rid of juries!

a. 7th amendment guarantees jury trials for federal courts – did not get incorporated.  First set of amendments guaranteed rights of states and individuals against federal government; 14th, 15th, etc. – post-civil war – expanded power of fed. gov’t and protected individual rights against the states.  So: the point is that states could get rid of their juries tomorrow.

b. Or: expert juries!

3. Aatif: carve out some kinds of torts to convert to a no-fault system, like maybe medical malpractice.

C. The questions are general enough that you can take it in different directions; don’t forget to include solid examples: cases, someone’s approach that we read about, etc.
#3

After midnight, George Greiner and Suzie Steiker are driving in opposite directions along a two-lane highway. Both are rather too tired to be driving safely, and as they approach each other both drivers doze off and each begins to drift toward the other lane. The cars collide head-on. Unrealistically, neither driver is injured, but both vehicles--Greiner's generic Ford, worth $10,000 before the crash, and Steiker's generic sports car, worth $90,000 before the crash--are totaled: Each wreck is worth $0. Steiker, foreseeability, sues Greiner for negligence; Greiner defends, arguing that Steiker was also negligent, and counter-sues for the damage to his car. Steiker also defends with an allegation of comparative negligence.

Assume that the state of Ames does not mandate auto insurance and that neither party was insured (or, if necessary, transfer the fact pattern into a context in which insurance really isn't mandated). Accordingly, the any damages awarded to one party will be set off by the amount awarded to the other party. Also assume that Ames has a pure comparative negligence regime.

How should the jury apportion the damages?

A. Pure comparative negligence = 50-50.  

B. Two approaches:

1. See it as there being two different torts cases:

a. the sports car – split damages $45k and $45k

b. the Ford – split damages $5k and $5k

i. So they’re both on the hook for $50k total – but Greiner owes $45k to Steiker and she owes $5k to him.  This is tort law as restitution – pure doctrine.

2. What about the fairness?

a. Is it fair that Steiker walks away with $40k?  Can we suggest a reform?

b. Modify the system so that 50-50 bars them from recovery (modified comparative negligence), so neither of them can get damages.  Each of them bears their own costs.

i. Problem: 51-49 makes a huge difference.

c. Keep the jury and let them sort it out with the Russell problem (or is it an advantage?) – the jury might find 51% responsibility for Steiker.  In an essay, maybe talk about the jury instructions/good lawyering.  

C. In these questions:

1. How much of tort is law and how much is luck?  And how much should it be?

2. General to specific with examples.

3. Do doctrinal steps, but also be creative about the system design.

On to the real class:

A. Workers’ comp –

1. Think about what’s at stake and what the alternatives are.   What was at stake BOTH for Sally AND for the tort system?

B. Evolution of tort and workers comp

1. Torts evolved in the shadow of criminal law and contract.  You can’t look at it in a vacuum without thinking about the rest of the legal system.  England had an emerging public/private criminal law.  And you could sue for contract when you created special legal duties.  In the gap was tort law in between specific duties and general duties – tort evolved as a catchall safety net.

2. In the 19th century there were more and more accidents that weren’t covered under crim or contract.  And tort law was forced to deal with its own expansion.

C. See handout re: thousands of accidents in several industries

1. Are we really going to let all these people’s families sink into poverty in the wake of the Industrial Revolution?  Let the poor workers shoulder the burden of society’s advancement?

2. Russell: why couldn’t crim law handle this?  Were the judges really that unwilling to stop protecting industry?  JS: negligence isn’t really a crime under criminal law – Crim is all about MENS REA – it’s premised on a higher level of culpability than is usually at stake in torts cases.  But what else could be a framing solution to this problem instead of the 

a. Reuben: have the employers & employees contract about liability ahead of time.

b. John Wits’ alternatives:

i. Have the workers insure themselves.  First-party insurance.  They choose themselves to put wages into their own insurance companies, or pool their money and go to an outside insurance company.

ii. Employers’ solution: Fredrick Winslow Taylor – in business schools they started looking at how businesses could do better for themselves and their workers with more scientific management.  Cheaper to prevent injuries than to replace workers

iii. Both of these are private ordering, so neither solution fully addresses the problem – private insurance cos had shallow pockets – couldn’t afford all the payouts.  And employers didn’t have the incentives/abilities to prevent a certain amount of inevitable injuries.

c. What else could we turn to?  Crim, Tort, Contract are OLD forms of ordering from the pre-industrial world.  Because Tort was forced to absorb all these new types of cases, it ended up with lots of reforms. Exs:

i. Get rid of contributory negligence bar

ii. The rise of strict liability

d. Operating side by side with tort law expansion was the rise of the administrative state and regulations.  Tort law’s emphasis on corrective justice ends up with a lot of weird situations, like the Greiner-Steiker thing.  

i. Which purposes of tort law fit between the gaps of these other areas, and what aspects of tort law are better served by a state regulatory system (like workers comp) and what aspects are not served so that Tort law comes up with a comparative advantage.

ii. Comparative advantage in tort law (over crim, contracts, leg reg)?

Constitutional challenges

A. Ives v. Buffalo RR

1. This is the tort version of Lochner – the defendant has a due process right to have his day in court and be proven negligent before having to pay.  Negligence is the basic foundation of tort law, the court says.

2. PS., jerks: strict liability had been there since medieval times.   Nuisance, wild animals, master-servant, etc. Courts were trying to protect common law from regulatory intrusion by trumping up common law into constitutional law. This is what happened in Lochner with contract law too.  

3. NY voters then responded with a constitutional amendment.

Clogdo v. Industry Rentavision, Inc. 

A. Facts: Dudes were shooting staple guns at each other; one shot the other’s eye out.

B. Ruling: noncompensable under workers comp suit because horseplay wasn’t within the scope of employment.  

1. Same doctrine as vicarious liability.  Cut it out of master-servant and dropped it into workers comp.  What’s the difference?  Some 3rd-party to the employment contract is the plaintiff in master-servant/vicarious – that’s designed to fill in the gap left by contract law for 3rd parties.  Workers comp the plaintiff is one of the parties to the employment contract.

C. Workers comp is standing in for a bargain/pseudo-contractual employment thing that the workers, employees, public all wanted.

1. What is the bargain at stake for workers comp?

a. For employees – 

i. Guaranteed compensation when they otherwise risk getting nothing.  

ii. Much faster recovery than tort system

iii. No lawyers fees – workers comp gives you a smaller pie, but the workers get to keep a much bigger piece of it

b. For employers –

i. No risk of huge damage settlements

ii. Ability to plan ahead

iii. Workers comp exists as an exclusive remedy – workers give up their right to sue for damages.  If workers got both torts and WC, employers would think they were screwed.  

c. For public –

i. Less expensive system

ii. More people compensated

iii. Fewer people unsupported with medical expenses; presumably less risk of people tumbling into poverty.

d. Lawyers –

i. Got cut out of the bargain – they’re the losers.

D. Back to Clogdo – is this a good decision?

1. Adam says yes: that wasn’t part of the employment bargain – had nothing to do with the course of the job.

2. Sally: something seems unfair about people making a conscious decision to engage in horseplay and having the employer pay for it.

3. Jacob: the employer knew about it and didn’t do anything to stop them.  

a. Remember Bushey (drunk sailor flipping all the valves on) – defined vicarious liability by the nature of the workplace.  There’s a level of liability for creating the conditions in which someone does something stupid.  If the employer creates a job where there’s a lot of down time and knows that horseplay is inevitable, the employer is the best cost avoider for limiting that kind of accident.  The employer has a certain amount of control over the workplace and can limit the number of inevitable stupid things that people do.

4. Margareta: what if the victim had been another coworker but a bystander?

a. That’s an easier case for workers comp – there’s no contributory negligence with being the victim of your own horseplay.  Bushey pushes the frolic-detour doctrine: employer’s on the hook for detours but not frolics, and then Bushey pushed it way farther towards frolics.  Workers comp pushes it towards horseplay too.

5. Will: what if the employer was grossly negligent?

a. Intentional torts are sometimes defined as intending harm, but there’s some slippage where it includes more aspects of substantial certainty of harm, recklessness, etc.  So if you change the tort from staple shooting to sexual or racial harassment – an employer is liable if they know about the harassment and are indifferent, don’t do anything to stop it.  No other level of intent is necessary.  Those cases get out of workers comp and are back in the tort system.

6. Will + Jacob – this stuff is all part of workplace risk, and these are things employers should be responsible for.  Harassment OR staple

7. So those were all substantive arguments.  What about the procedural aspect:

a. The standard of review: there’s a doctrine of deference for a reason as part of the workers comp bargain.  There should be some deference to the Commissioner in VT.  

b. The bargain was about transaction costs also.  Now if you allow these things into court every time there’s merely a reasonable basis for entry into the appeals system, you’re undercutting the lower-overhead part of torts.  The employer probably had a forest-trees issue here, because he may have saved money in the payout to this guy, but spent more on lawyers’ fees.  If you allow all these appeals you’re just draining money.

E. CAUSATION: Strict liability is premised on defining the category and then once you’re in there, no negligence is necessary.  Similarly, workers comp defines the category as scope of employment, and then presumption of causations does the work.  Is it caused by the workplace/scope of employment.

F. DEFENSES: if the worker is responsible recklessly for their own injuries – this is Clogdo – limited defense based on the recklessness of the employee.

G. DETERRENCE: on two levels

1. General – when you have lots of accidents it’s expensive for you

2. Specific – when the employer is reckless, you get out of the WC system and bring tort deterrence to bear on these behavioral problems.  

Tomorrow: other alternatives.

A. If you were going to blow up the tort system tomorrow, what alternative structure would you put in place, either overall or in specific areas?

K. NO MATH ON THE FINAL

1. Clodgo- bargain in workers comp.  Good example of conflict in Fairness vs. efficiency.  Seems unfair that P gets to recover. 

i.  But the point of WC is to sacrifice fairness and accuracy for efficiency.

ii. But agencies can get captures, and court system is a backup

2. Workers Comp elements

i. Duty/Breach- no fault, no level of care, strict liability.  Category, activity subject to strict liability, that is the duty breach question.  

ii. Causation- broader causation.  Was incident caused by the activity.  Connection between activity and injury, kind of like broad harm within the risk.  Did the injury:

1. Arise out of the employment- causal, origin of injury.
2. in the course of employment- time place and circumstnaces
3. Very similar, incorporates a bit of the detour.  This is not a detail to get hung up on.  Frolic and detour is a more important focuse.

4. Prioritize the big cases, the one’s you read.  Then the RST.  Notes that are most important are in the handouts.  Especially those we talked about in class.  Two proximate cause cases, hotel fire vs. sexual assault when dropped off at the wrong station.  YRA v. KO, the radio station contest.  The rest of the Notes are for the most part your friends and not your enemies, they can help but won’t hurt you.  

iii. Defenses, key feature of causation blends in with defenses.  Defense by employer is to say did not arise out of or in the course of employment because of the victims

1. recklessness in causing own injury.  Recklessness is basic cause of injury. No compensation

2. Like Barry v. Sugernotch, if speeding train causes it to be under the tree limb when it fall, just coincidence.  If employees recklessness is just coincidence to the harm, not the basic cause. 

3. If employer is reckless, then the employee can take the case to the courts.  Bargain excludes recklessness of employer.  Some states require intentional tort by employer. 

3. Negligence is most of tort law, and not easy to define like intentional torts.  But evidentiary problems, the evidence is frequently destroyed.  The line below negligence is blurry.  Approaches to that problem

i. Defining categories (bubbles, pockets) of strict liability.  Like 

1. Ultrahazardous actitivities.  Makes people more careful to avoid accidents from that that type of activity.  

2. Manufacturing defect liability is similar, 
a. hard to prove negligence 
b. and want to produce more caution in the better cost avoider, so we don’t require negligence for liability.

3. In theory won’t pay more to avoid injury in non-negligent.  But in real world, they do.

4. More dangerous, so raise D’s expectations, or evidence is more complicated, and judicial economy.

ii. Tort alternatives do the same thing.  Try to avoid the costs of defining the correct line between negligent and inevitable accidents.  Consistent compensation without expensive court system and levels of appeals.

L. Alternatives to Torts

1. Workers Comp

2. No-fault auto insurance

3. No fault medical

i. Vaccines

ii. Birth injuries

4. 9/11 COMPENSATION

5. New Zealand Plan

M. If we could start tort over, what would we change?

1. Pure no fault auto insurance for small injuries

i. More efficient, check on undercompensation.  

ii. Lots of car accidents, some negligent some inevitable.  Shear number of them, makes sense to streamline out of the court system.  

iii. [We do that by not turning in to insurance]

iv. You get to the insurance company through the car/insurance owner.

v. No one has adopted pure.  Mix of insurance for certain injuries.  Big injuries jump into court.  Jogger needs third party liability insurance.

2. Could just require generalized insurance policy for accidents.  

i. Homeownership insurance for injuries, individual workplace insurance.

ii. Leap from Rowland v. Christian- who should bear tort liability.  Went from cystals to mud and got rid of licensee/invitee distinction.  Could reach the same solution by having legislature require insurance.  

iii. Clear rules can help people know their responsibility to avoid accidents, and help people reach settlements after accidents.

N. Exam- Big cases, note talked about in class, notes on handouts, notes otherwise read are friends not enemies.  

1. Two issue spotters on exam, shorter than past exams, closer to last years exam.

2. Two shorter essays:

i. Last Wednesdays lists of terms, essay on one of those terms or another term used frequently in the course, and elaborate on what the term means to you. Like crystals and mud.

ii. Essay like in past exams.

iii. No redo on exam if computer shuts down.  Would be good idea to print out your notes and bring them with your computer in case computer breaks.  Bring pen too.  

iv. Torts class not a history class, trespass and case are your friend and not your enemy.  Shugerman not going to ask a doctrinal development question

3. Review the day before the exam.  Monday morning.  Send a question to Shugerman for the review by that Friday.  

O. Blow it up/overview

1. Criminal law clearer about mental elements than tort law, which is muddier.  

i. Expectations of autonomy and bodily integrity, works itself out through certain categories.

ii. Tort law expands beyond criminal law both in intentional tort and otherwise, becomes a catchall for broader wrongs, like social outrage.  Open ended social legislation.  
2. Duties

i. Bilateral duties- Tort law as a duty to all to all but only in certain contexts, like a duty of some to some.  It isn’t just a duty not to be actively reckless, but duties can be triggered by risk creation.  Even if you didn’t act negligently, if you non-negligently increased the risk to someone, then you have a duty.  If you taunted someone to jump into a quarry and they did, tort law has the case by case flexibility to judge whether you are responsible for creating risks to others.  Tort law is a mix of risks and harms.  Manufacturing defects may not be actively being negligent, but could prevent the harms.   When you make promises and raise people’s expectations about you, family doctor in Hulry.

3. Duty and Breach- Strict liability, whether SL applies.  Whether you have a duty to be held responsible for damage caused by the activity.  Like ultrahazardous actitivities.

4. Negligence standard, objective vs. subjective (semi-objective, disabled person, expert, beginnger subcategories).  Defining negligence- judging breach.

i. foreseeability

ii. BPL cost benefit analysis adv/disadv, who can do BPL.

iii. Common carrier heightened liability in between SL and Negligence, some jurisidiciotns still have it.

iv. Customs, time machine to avoid hindsight bias, privileges the status quo.

v. Medical malpractice- reform.  Enterprise liability.

vi. Statutes and regulations spell out clear duties, but how to apply in torts.  

1. HARM WITHIN THE RISK.  Covered by the statute.  

2. Private attorney general

3. Uhr v. Greenbush, what happens when regulatory state creates duties with no corrolary in common law, as opposed to just bolstering an already cognizeable duty.  Scoliosis test or house building duty obligations created by government, does it create a private right of action.

vii. Res Ipsa Loquitor transition to Causation
1. procedural rule to get around summary judgment for D, jury could make reasonable inference based on the circumstantial evidence.

2. Instruction you can give to the jury so they aren’t bound by direct evidence, can use their common sense.  Binds judge and frees jury.

5. causation

i. cause in fact, the science of tort law.  Did A cause B

1. But-for causation rule, but sometimes too high a standard

2. In a world of uncertainty where evidence gets destroyed

a. Zuchowitz- stick it to the negligent breacher.  Burden shifting when there is a clear breach.  Breach makes up for cause in fact.  Don’t give advantage of breach.  Uncertainty

b. Herskowticz lost chance

c. Overdetermination- fires combine.

d. Substantial factor alternative

i. Expanding liability- driven by stick to breacher logic

3. Multiple P and Multiple D with market share liability.

a. Summers v. Tice, two shooter, could be either one, stick it to the breacher.  Also like Burden shifting in Ybarra, force people with the evidence to smoke out the evidence.

b. With world of toxic torts and more risk, how should CL deal with it.  Key conflict of corrective justice vs. collective justice.

c. Market Share liability somewhat foreclosed by developments.

ii. Proximate cause, the poetry of causation.  Liberal arts and ponds and streams.  

1. Harm within the risk back with a vengeance- reason why there was negligence, and what is the harm within that negligence.  What are the general risks associated with this activity.  Is this harm within the universe accounted to those ex ante risks.

2. Intervening pauses and causes

a. Foreseeability is the touchstone but other factors

3. Proximate cause is really about the ways that tort law limits the scope of liability.  That’s the point of Prox cause.

a. Take a step back and decide, is this D really liable for the injury.

iii. Damages- limits on liability

1. Pure emotional loss but no physical damage

2. Pure economic harm but no physical damage

3. Wrongftul death and wrongful life

iv. Enabling torts, negligent entrustment. Psychologist etc.

6. Defenses- evolved from on/off trifecta to more muddy flexibile sliding scales.

i. Coase theory, necessity and SL

ii. Nuisance, abnormally dangerous and vicarious liability, what are the pockets today or strict liability.  

1. WC? Define the compensable event.  Non-negligence rule
2. some products liability.

3. Some regulations with federal preemption.

7. Contract and private insurance and regulatory states as tort alternatives. Tort means twisted, but is the law of general wrongs in the world not covered by crim, contract, and regulatory state.  Take step back, think of tort as accident law, law of wrongs, how some are covered and some aren’t by this safety net of the law.

i. Crim, specific crime with threat of jail

ii. Reg- when do we want statecraft, as opposed to lawcraft, judges and juries.

8. Asbestos is a little like the vaccine cases, clear symptoms.  Create tables.  
i. Could focus just on the injury, like the New Zealand system.  Treat as social insurance by government.  Or force companies to pay into compensation fund that is distributed through bureaucratic process.  Sacrifice some efficiency to lower transaction costs.

ii. Large damage awards create a distributive justice problem. Damage caps on pain and suffering for medical malpractice, supply of doctors increases by 2% when you use the flawed method.  Corrected the approach, doctors increase by 6-10%.  More access to medical care at lower cost, more access to doctors.  Whereas large awards benefit very few people.  Although large jury awards seems to be victim friendly, caps can help provide more care to others.  Drs. Spread the losses to their customers.  And Drs. Say not deterred by tort law since seems random and insurance pays anyway.  

1. Who responds to legal incentives, drs. Are good cost avoiders, and responsive to legal rules.  So are lawyers, psychologists, industry.  Know the law/rules or hire lawyers to tell them the rules.

P. Death of contract, death of tort: contract law was being overridden by regulation and statutes.  Today, really seems more like the death of tort law.  Contract law is expanding over tort law.  Blood vs. Money.  Courts more willing to allow contracts that adjust tort law procedures, getting out of courts and into arbitration or worker’s compensation.  Private insurance is another factor.  Regulation and the public welfare state in another thing cutting off state tort law using preemption, Geier.  
1. Medical malpractice (asbestos), hurricane Katrina vs. 9/11.  Could have pockets of social welfare for disasters, like Katrina and 9/11.  Put communities back on their feet and substitute for tort law.

2. Mandatory first party homeowners insurance to move the cases out of the courts.  Have insurance figure out with lower costs whether misused.

i. But because people are covered by their auto insurance, people ask for their own insurance coverage and avoid torts system for smaller accidents.

3. Could have more social insurance.  Europe doesn’t have a torts crisis.  Torts create piecemeal compensation.  Reliance on tort law may create a society of litigiousness by not creating social insurance.

4. Punitive damages could still allow people to opt out of these programs and enter court, but split up the punitive damages, 1/3 to P, 1/3 to state in tax, and 1/3 for trust for similarly situated victims.  

5. Give more space for people to contract out of torts/ mix libertarian with social.

Q. Pyramid

R. First principles

1. Tort law is bad at compensation.  The state is better at distributing more broadly.  But contracts are better for compensation by letting people contract around courts.  Maybe not for recklessness or negligence, but for small damage.

2. Tort law is good at individualized deterrence, if not general deterrence.  

3. Good at individual corrective justice

4. Good at social redress- One person’s sociopath is another person’s crusader for justice. Jury declares what is right and wrong. In Vosburg v. Putney, the Jury had a gut sense that kicking was wrong and B had certain rights.  Common sense expressed a core notion of personal responsibility for kicking someone, and a personal right not to be kicked.  Doesn’t matter whether it deters, doesn’t matter that Vosburg never collected money because money can’t compensate for loss of leg anyway, but it was a social statement.  Jury repository of common sense.
5. Regulation has the problem of independence vs. capture.  Workers’ comp captured by business.  Boards made people go through longer process to delay compensation.  Special interests and repeat players have a harder time capturing the decentralized tort law and court.  Unions also capture agencies.

i. Judicial elections are a way to capture judges

ii. We put down juries, but juries are the last uncapturable bastion.  One-time players.  A stand in for the community, a democratic voice.  Real risks to democracy are concentrated party.  Juries protect against absolute power.  

iii. Since jury can’t be captured, more certain to avoid capture.

6. Mud allows tort law to fill in the gaps, navigate between regulatory state and business.

7. Even though many cases emphasize best cost avoider, accident avoider and collective justice, ultimately tort law is better at corrective justice and the state should take the collective justice efficiency goals.  Leave fairness to tort.  Let the legal realist take over leg reg and let fairness doctrinalists take over the courts for torts

S. Luck

1. Wrong person at the wrong time.

2. Course in tragedy.  
The panels next week are:
Monday P-Z: Workers Comp (961-76, 980-83, FFTL 250-54)
 
Tuesday H-M: Insurance and No-Fault alternatives
(990-994, 998-1018; FFTL 254-63)


