Origins of Property Rights- 

Discovery, Capture, Finders, AP, Easements, Public Access
1. Property Defined
a. INS v. AP: Hot news: INS republishes AP’s reports without credit.
i. Pitney (property rule) enjoins until commercial value exhausted, quasi-property created to protect investment incentives, lockean labor theory, or value.  Empowers AP. 
ii. Holmes (Liability rule): innovation legally destroys value all the time, just require giving credit.  Empower INS to decide whether to publish or not and pay.  
iii. Brandeis (unfair competition), Hurst v. Pulitzer.  Property rules have consequences about resource control, creates baseline for parties’ bargaining power.  
b. Cheney Brother v. Doris Silk- patterns style for 9 months. Unless recognized property right at common law or under statute, property limited to chattels, others may imitate at pleasure.  INS limited to facts.

i. Exclusive property rights to effectively allocate scarce resources.

ii. But exclusive rights to information not market economy because competition depends on imitation.  Public benefits if no loss of incentive to create new devices, because improves the device.

c. Johnson v. M’Intosh: P had grant from tribe in 1773, D had from US government.  Property depends on sovereign discovery, exclusive right to purchase form Indians in state government by statute, which claims never was right of title from Indians, to avoid takings clause problem.  P has no title. Positivism approach to law avoids morality of the case. Court must follow the command of the sovereign that created it.
i. Justifications for property

1. Create incentives/efficiency
2. Protect value

3. Protect labor investment

4. Protect reliance interest/security in holdings
5. It’s just the law (SOVEREIGNTY)
6. Civic Virtue

7. Distributive Justice (tenants, Kennedy)

8. Right of first possession

9. Institutional Design

10. Discovery/Conquest

11. Product of long series of battles of interests

ii. What are arguments we have against law & economics view of property?

1. I have a different value, which is worth more than welfare, important irrespective of efficiency

2. Claims based on reliance or security in holdings

3. Political structure - based on independent yeoman

4. Landlord tenant - based on justice and redistribution

5. Arguments that reject that a rule is economically efficient (these arguments are internal, w/in law & economics)

6. Transaction costs change the results

d. Homestead Act- land for sale at low price can be preempted by actual settlers after 5 years.  Moore bill would have lost title if false affidavit, puts incentive on buyers not to buy land from homesteaders.  But makes market uncertain.   Theory we choose depends on what we are trying to build with our rules: civil virtue, independent voters, strong military, etc.  
2. Acquisition by capture

a. Pierson v. Post: Post chased Fox, in hot pursuit when Pierson shot and carried off.  Wild animal acquired by occupancy, pursuit not enough, but mortal wounding without abandoning pursuit manifests unequivocal intention of appropriation to individual use, deprivation of natural animal liberty, and under certain degree of control, so occupancy.  

b. Ghen v. Rich: Fin-backed whale sinks to bottom when killed, floats to surface three days later.  Custom: finder on shore alerts town, owner gives small reward.  17 miles away, auctioned off without checking lance.  Custom was embraced broadly by entire industry for long time, is reasonable, limited exception to first possession rule, exception long-recognized and acquiesced.  Necessary incentive for industry to survive.
i. Fast fish/loose-fish, ownership if fastened by line, finder wins.

ii. Iron holds whale- first affixed the harpoon and pursuit maintained

iii. Split carcass value between first harpooner and finder by salvage.

c. Ghen adopts custom, Pierson doesn’t.  Ghen rule connecting finder with hunter to provide incentives to hunt.

3. Tragedy of commons, lack of property causes overhunting; concentratng benefits and disbursing costs.  

i. Government regulation/prohibitions.  Use right allocation by

1. Auction

2. Merit (broadly, whatever goal of system is)

3. Lottery (everyone gets equal chance).

ii. Private Property- equalize costs to benefits

iii. Queue- first come first served.  Social norm, scarce food at store.

b. Market for Fur animals created private land property, squirrels localized.

i. Clear demarcation of property
ii. Give to small enough party to control with low negotiation costs

iii. Oysters common privatized to preserve culch

c. Lobsters- miniature commons with small group in control. Seniority to avoid tragedy of commons internally, priority of usufruct (right of use, so long as using can exclude others).  Affects who gets it, but doesn’t limit the number of traps.  But small group negotiates easier.  

d. Range depends on nature of resource and activities, transaction costs, and cost of failure of governing.  Sometimes want tightly bound private property because small-scale activities are most relevant, like raising a tomato plant. When resources have bigger implications, like pollution, works better to have small groups.
4. Demseit: the emergence of property Rights follows the emergence of new beneficial and harmful effects, because it internalizes externalities when gains of internalization are larger than the internalization cost.  Increased internalization results from new technology, opening new markets, & changes for which old property rights are poorly attuned.  
a. Commercial fur trade ->Overhunting game. No incentive to invest in increasing or maintaining stock because no control.  Successful hunt imposes external costs on subsequent hunters. So private property developed.
b. Coalescence and Ownership of Property Rights-
i. Communal ownership- right can be exercised by all members of the community.  Right to till and hunt.  Walk a city sidewalk.  Community denies to the state or individual the right to interfere with any person’s exercise of communally owned rights.
ii. Private ownership- community recognizes the right of the owner to exclude others from exercising the owner’s private rights
iii. State ownership- state may exclude anyone from the use of a right as long as the state follows accepted political procedures for determining who may not use state-owned property.  
iv. Private ownership encourages consideration of consequences of use and selection of the best one.  Individual is broker of competing claims of present and future.  Private owner can count on realizing future gains form present restraint.  
5. Capture and fugitive resources
a. Oil and gas treated like wild animals, belong to owner of land until escapes elsewhere.  Distant owner can drill own land and tap your gas.

b. Water- Early English absolute ownership, withdraw freely.  American rule of reasonable use prohibits wasteful and harmful to neighbors use.  

i. Surface water, prior appropriation in western states, first to capture and put to reasonable use has superior right over later takers.

ii. Eastern states use riparian rights, each landowner along source right to use water subject to other landowners.

c. Friendswood v. Smith. Industrial water pumping caused neighboring land to sink.  American rule majority position, sic utero tuo, use your property so as not to injure others.  Reasonable use, objective standard.  Nuisance, reasonable under particular circumstances at hand.  Majority changed from absolute English rule to reasonable use American rule. Only prospectively.  
6. Coase- in the absence of transaction costs, resources will find their way to the most efficient use irrespective of where you locate the right originally.  Opportunity cost internalizes the externality.  Reciprocal causation of harm, harm B by letting A effect B, or harm A by not letting him effect B.  Rules should be instituted to address the imbalanced distribution of transaction costs.  Since rights generally stay where given, judge should think about efficient allocation of rights.
Finders

I. Armory v. Delamirie (pg. 96)

a. Chimney sweep found jeweled ring; jeweler tried to take it; court gave to boy. Boy had rights against all but the real, original owner
b. Relativity of title: In property, there are potential claimants with rights against each other; it’s a law of people’s relations with each other.

c. What if he’d been a trespasser?  

i. Probably wouldn’t affect this case, but courts are divided.  Would affect a case between trespasser and landowner / true owner.  Courts hate the idea of rewarding trespassers, but they really hate having someone else just snatch away someone’s found property.

ii. Courts that side with trespasser versus next taker are concerned that others will start grabbing.

II. Hannah v. Peel (pg. 99)

a. Landowner bought a piece of property but never occupied it.  Army requisitioned it.  Officer Hannah found broach  poking about the house, turned over to authorities, who gave it to the landowner.  Issue: Whether land owns the property on it. No, Finder gets it.
b. Case precedent:

i. Bridges v. Hawkesworth: Man in shop found bank notes on the floor.  Told shop owner to hold onto it and see if real owner could be found.  Couldn’t find real owner.  Shop owner refused to return it.  Ct: B/c it had been accidentally dropped, it was not part of the shop, so it went to the finder. Public Place
ii. South Staffordshire Water Co. v. Sharman: Landowner hired ppl to dredge out pool; found rings embedded in the mud.  Ct: Hired laborers were agents of landower, so anything they found, they found on behalf of the landowner.  Distinction: B/c private land, anything on it belongs to the owner (shop in previous case was public). Private Place
iii. Elwes v. Brigg Gas Co.: Workers found boat on landowners’ land, which he’d leased to a gas company.  Ct: Boat belongs to owner even though he was ignorant of it when he made the lease.  Boat was in the ground, not on the ground.  

III. McAvoy v. Medina (pg. 105)

a. D is a barber, P is customer who found another customer’s wallet on a counter.  Property mislaid by the owner, knows where left it.  Floor-table distinction.  Imagine that something was mislaid and could probably be found pretty easily by real owner, versus something that just fell out onto the ground.  Person who finds these things is like trustee. Lost vs. Mislaid
IV. What policy considerations might the courts be considering in these cases?

a. Get stuff back to owner

b. Continuing usage of property – making sure it doesn’t stay out of circulation forever (refixing property)

Adverse Possession All involve some investment, time like in AP or prescriptive easement.  Some investments of money or resources, about which D acquiesced or knew about. 

1. Requirements

a. Actual exclusive possession

i. Substantial enclosure

ii. Usually cultivated

b. Lived there continuously for statutory period

c. Open and Notorious

d. Under claim of title/adverse/hostile

2. Van Valkenburg v. Lutz: Majority used good faith standard.  Lutzes admitted they knew someone else owned the property in a legal process; court required good faith possession for claim of title. Lutz didn’t intend to make it his in a formal legal sense, just to use it.  But if intended to make it theirs, bad faith.  But thought on his own property.  Bad faith approach- require knowing not yours’ and walk into it. 

3. O’Keeffe v. Snyder: 3 of O’Keeffe’s paintings reported stolen, later owned by Snyder, asserting title by adverse possession.  Appellate division found did not establish AP.  Supreme Court remanded.  Thief cannot acquire title and cannot convey good title to others.  Clock never started until P became aware of the owner.  New Rule of the Court: Discovery rule instead of adverse possession, shifts burden to original owner instead of subsequent owner. No notice until almost 30 years later in 1976. Gugenheim NY Rule: statute of limitations from owners demand to return and others refusal.

Easement- license for particular use

1. Prescriptive easement- obtained from use over time.  Most commonly right of way, easement of way. 

a. Dominant estate can use easement, Servient estate owns the land being used
b. Pertinent easement (default)- Runs with land.

c. Easement in Gross- owned as a legal entity separate from land
d. Profit easement, right to cut timber, draw mineral or resource off the land.  

a. Creating a prescriptive easement.

i. Exclusivity- The type of exclusivity appropriate to a right of way.  Independent right to use the easement, even if others also have independent right of use, including the owner. 

ii. necessity or acquiescence

iii. Adverse, cannot be by permission or by rent.

iv. Continuous- What counts as continuous? What people who own things like this do with it.  (Howard v. Kunto summer use enough)

2. Easement by Estoppel: 
e. Holbrook b. Taylor: Action to establish right to a roadway.  If you make improvement in good faith on a roadway, or improve your own land in good faith depending on another’s roadway, you can estoppe them from preventing you use of the roadway.  3 acre building site adjacent P’s land.  Road had been used for a long time by others with permission of the owner.  New owners cannot tack onto the old uses because old users had permission.  D used road before, during, and after building.  Active enhancement of the land (reliance) takes place of passage of time.  Substantial expenditures based on the license.  

f. Shepard v. Purvine- oral license promptly acted upon, is just as valid, binding, and irrevocable as a deeded right of way.

g. Henry v. Dalton- Parol license to do an act on the land of the licensor, while it justifies anything done before the revocation, is revocable at the option of the licensor, even if intention to confer continuing right and money was passed.

h. Shepard and Henry bring opposite results.  Shepard involves friends and neighbors that don’t want to involve legal documents.  Henry: If you don’t trust the other person, get writing.
Public Rights of Access

1. Mathews v. Bay Head Improvement Association NJ 1984- Public trust doctrine- land overflowed by tidal waters is public to the high water mark.  Right to use for navigation, fishing and recreational uses, including bathing, swimming and other shore activities.  Does public have right to gain access through dry sand area owned by quasi-public body?  Yes.  In order to exercise rights guaranteed by public trust doctrine, public must have access to municipally-owned dry sand areas as well as the foreshore.  Innovation: initially applied only to municipality-owned areas.  Now applies to private association.  

2. Broad arsenal of techniques to convert private property to others:

i. Finder’s keepers losers weepers

j. Adverse possession and prescription.
k. Irrevocable license basically a forced sale of the easement

l. Private property to the public use. 
3. US steel factory shutdown.  People want to keep factory from shutting down.  

Transferring Property- Gifts, Trusts, Inheritance
Gifts
1. Gift causa mortis, made in contemplation of immediate approaching death, is substitute for will.  If lives, revoked, although maybe only if so revokes upon recovering.  Undercuts safeguards of Statute of Wills, more strictly applied than gift inter vivos.  Extra restriction: redelivery required if donee already possesses it.  Will laws have changed, so strict approach may not make sense.  Modern trend to enforce decedent’s intent if clear and convincing evidence.

2. Gruen v. Gruen NY 1986: Son wants painting his deceased father gave him.  Never had possession but father made gift title in 1963 reserving a life estate for self.  Retained possession until died in 1980.  Valid inter vivos gift of chattel with life estate possession reserved with donee never possessing it.  Since gift was title with no current right to possession until death, physical delivery is not reasonable.  
3. Valid inter vivos gift requires:
a. intent on part of donor to make an irrevocable present transfer-
i. Remainder interest in real estate and stocks, so why not chattels.  
ii. Possession not as important as whether donor intended to transfer some interest in title now instead of all after death.  
iii. Postponed enjoyment from terms, not by nature of instrument like a will.
b. delivery of the gift, either actual or constructive to the donee-
i. deed must be delivered with intent that it be presently operative.  Grantor cannot recall deed from the agent.  When agent delivers deed to grantee, if necessary to carry out parties’ intent and do equity, title relates back to date the grantor gave to agent.  Doesn’t matter if grantor dies.

ii. Symbolic delivery by an instrument of gift sufficient to divest donor of dominion and control.  
c. acceptance by the donee-  When gift is of value to donee, presumes acceptance.  
4. Fee simple absolute is the broadest conception of property transfer.  Closest thing to complete ownership under common law.  Various portions of that ownership interest can be carved out and transferred away.
1. (Space) Easement- an interest of use, the right to do, is carved out. All you can sell is what hasn’t been carved out.  
2.  (Time)- Life estate carves out a lot of what counts as property, the ability to physically use it.  What is left is the right upon the death of person holding life estate to own the whole.  Remainder is considered a present interest, just not a possessory interest.
Trusts
5. 540 revocable trusts: to avoid probate establish revocable trust of farm.  Revocable deed of land may be invalid, but revocable trust is valid in all states.  

6. 239-240 Trusts separate legal and equitable title.  Trustee holds legal title and manages property for benefit of beneficiaries, who have right of beneficial enjoyment of the property.  Generally has power to sell assets and reinvest.  Net income paid to beneficiaries. When trust terminates, the trust assets as exist then handed over to beneficiaries free of trust. Dual ownership possible because of separate law and equity courts.  Subject to order of equity court, which enforces the trustee’s duties to beneficiaries, who are said to hold equitable interest, those enforceable at equity.  Fiduciary duty:
ii. Loyalty, act for exclusive benefit of beneficiaries and not entitled to benefit self personally.  Subject to personal liability to beneficiaries, removable by court.

iii. Trust can be made inalienable, beneficiary has no power to transfer or borrow against their trust interests, and creditors have no power to reach those interests to satisfy debts.  Some states even (trust creator’s) life estate immune from creditor.
iv. Perpetual or dynasty trust, continue to control the disposition of the wealth forever into the future, literally in some jurisdiction and virtually in others.  Changes rule against perpetuities for certain trusts.  Rule of perpetuities purpose was to enhance alienability by eliminating contingent future interests.  

Inheritance
1. Inheritance: Children’s claims aren’t solely from social welfare., but right to bequest as part of property right, but no right of inheritance. Thing parents most likely to do.
i. Shapira: must marry Jewish woman within 7 years to receive inheritance.  Not complete restraint on marriage, reasonable chance to marry happily, specifically decided where he wants the money to go in alternative. If conditioned on never getting married, court would not have supported, as against public policy.  Takes effect as if restriction had not been imposed.

ii. Maydocks case, only 5-6 members in society of friends, too hard to look for somebody else in horse and buggy days.

iii. Restraints on remarriage are allowed if made by spouse. Reflects traditional view of women’s dependence in marriage.  His responsibility until she gets married again. Another idea: one thing you can’t do is restrain marriage.
iv. Tension between enforcing the clear will of past generations against the autonomous will of present generations.  
Estates
1. Fee simple may endure forever; life estate lasts for life of person; a term of years for measure period of time. Fee simple: Now a freehold estate, not terminable at will.
a.  Creating fee simple- to A and his heirs. A’s son has no interest during A’s lifetime.  To A is words of purchase, and his heirs are limitations indicating A takes a fee simple.  Today presumably fee simple unless otherwise stated.  

b. Inheriting fee simple

i. heirs- those who receive real property if owner dies intestate.  Survive decedent and designated as intestate successors under state’s statute of descent.  No heir of the living. Spouse not heir at common law.

ii. Issue take inheritance to exclusion of all other kindred. = descendants.

1. Per stirpes- by the stocks, dead child’s share to his kids.
2. Until 1925 primogeniture in England, eldest son inherited.  If eldest died before dad, his eldest inherits.  Abolished in US by 1900. children share equally.

3. Filius nullious, child born out of wedlock, could inherit from neither mother nor father.  Today inherits from mother, and if paternity is acknowledge or proved, from father.  No adoption in England until 1926.  Today in America adopted children inherit from adopted parents and sometimes natural parents.
iii. Ancestors- parents usually take as heirs if no issue.

iv. Collaterals- all persons related by blood neither descendents nor ancestors.  Brothers, sisters, cousins, uncles, etc.  Siblings take first. 

v. Escheat- die intestate without heirs, real peropty escahts to state.

c. Standardization of estates furthered alienability by standardizing transfers.  Fee simple, estate capable of being inherited by whoever is the heir, can have no limitation on inheritability. 

4. Fee tail, desire of rich family heads to make land inalienable.  An estate in land created by conveyance to A and the heirs of his body, but expires when original tenant in fee tail, A, and all of A’s descendents, are dead.  Land reverts to the grantor or grantor’s heirs, or to specified B.  Later could disentail by conveying fee simple to another, but cannot bar the entail by will.  

5. Life estate- Grantor could control who takes property at tenant’s death.  Supplanted fee tail as device to control inheritance.  Life estate can be transferred to B, who has life estate pur autre vie, measured by A’s life-span.  Life estate has future interest, reversion in transferor or remainder in transferee. Chancellor could order property sold because debilitated and parties wanted.
d. White v. Brown Tenn SC 1977: Chancellor said will passed life estate but not remainder in realty, leaving remainder to pass by inheritance to heirs at law.  Appeals affirmed.  Died leaving handwritten will Used to presume life estate, now presume fee simple.  If no provision for gift over or remainder, conveys fee simple.   Intent to create fee simple and impose restraint on alienation can be clearly expressed.  If says, convey fee simple but can’t alienate, very clear.  Restraint on alienation does not evidence clear intent to pass only life estate.  Received fee simple estate, overturns chancellor.
e. Restraints on alientation
vi. Disabling (absolute) restraint- at issue in this case, not at all.  Void in fee simple, Fee simple means you can alienate.  
1. Baker v. Weedon
vii. Forfeiture restraint- if tries to tell, loses ownership.  Life estate valid.  Fee simple is not.
viii. Promissory restraint- promises not to sell.  Valid in fee simple and life estate.
ix. Drawbacks
1. Makes property unmarketable
2. Perpetuates concentration of wealth.
3. Disincentive investment on land- can’t get mortgage.
4. Respect autonomy of grantee
f. Baker v. Weedon SC Miss 1972: Life estate to thid wife and to her children if she has any, if not to his grandchildren.  Value at trial $168K, in four years $336K from highway.  Chancery accepted Anna’s request to sell under economic waste. Grandchildren challenge divestment of their contingency title of the remaindermen.  Equity court may sell land in which there are future interests when necessary for preservation of all interests in the land.  Holds money in judicially created trust.  Beneficial interest same as previous legal interests in the land. There must be necessity to order judicial sale.  Since farm is not deteriorating and other options to help Anna, no judicial sale yet.  Facts warrant equitable remedy, just not one unjustly impinges on vested rights of remaindermen.
x. The law of waste- if something is going to decrease the value of the estate, someone not keeping up the manor, remainderman gets to require the roof to be fixed.  

xi. Ameliorative waste.  Actively using land and increasing it’s value, but in a way possibly detrimental to long term interests of remainder. US mostly rejected ameliorative waste.

xii. Open mines doctrine- if mine open at time of last person holding fee simple absolute, life tenant can abstract at same level.  Can’t open new

xiii. Deforestation is another type of waste.
xiv. US said when ambiguous assume fee simple absolute not life estate, and assume when increasing the value not waste.  Flipping the assumptions from England.  Trying to disencumber land from restraints to encourage transaction.  
6. Leaseholders recognized to have estate in land, term of year, periodic tenancy, and tenancy at will.  Term of year ends on fixed day calendar date.

7. Defeasible estates- most common is fee simple defeasible.  Fee simple absolute cannot be divested and does not end upon future event.  Fee simple defeasible may last forever or may end upon a happening in the future. Two types

g. Fee simple determinable- ends automatically when a stated event happens.  So long as used for school purposes. If simply states motive: to school board for school purposes, is not enough.  Possibility of reverter may be expressly retained or arise by the operation of law when transferred less than entire interest by creating a determinable fee in the school board

h. Fee simple subject to condition subsequent- does not automatically terminate but may be cut short or divested at transferor’s election when stated condition happens.  To school board, but if premises not used for school purposes, grantor has right to re-enter and retake premises. Also could say, provided, however that when the premises, on condition that if the premises.
i. Mahrenholz v. County School Trustees IL 1981: “this land to be used for school purpose only; otherwise to revert to Grantors herein.”  Trial court: Fee simple subject to condition subsequent and right of entry, not a determinable fee with possibility of reverter. Both rights are inheritable, though not alienable or devisable.  If had possibility of reverter, he or heir became owner when condition broken.  Upon grant of exclusive use followed by express provision for reverter when that use ceases, fee simple determinable.  Conditions precedent always vest, conditions subsequent always divest.  Contingent remainders are subject to rule of perpetuities, vested interests are not.  executory interest cuts short B’s estate. 
8. Future Interests- control inheritance both at own death and at son’s death.  
a. Interests retained by the transferor:

xv. Reversion- It is the part left over when carves out lesser estate and doesn’t provide who takes property when lesser estate expires.

xvi. Possibility of reverter- Future interest remaining in transferor or heirs when fee simple determinable created.  
xvii. Right of reentry (AKA power of termination)- Power to cut short estate retained after transfers estate subject to condition 

j. Interests created in transferee: 

xviii. remainder- Remainder is future interest capable of becoming possessory at the termination of the prior estate.  

1. Vested Created in ascertained person and ready to become possessory whenever and however all preceding expire.   

2. Indefeasibly vested- Certain to become possessory in future and cannot be divested. 

3. Vested but uncertain of becoming possessory- vested subject to being divested if event happens.

4. Remainder created in class of person is vested if one member of class is ascertained and there is no condition precedent.  
5. Remainder is vested subject to open or vested subject to partial divestment if later-born children are entitled to share in the gift. 

xix. Contingent remainder- permits transferor to let future events determine who gets remainder. If not, reverts to O. Contingent- if given to an unascertained person or it is made contingent upon some event occurring other than the natural termination of the preceding estates (condition precedent).  

xx. Contingent remainders subject to rule against perpetuities, vested remainders are not.  Some states don’t allow suit for waste or partition or estate accounting for contingent remainder.  
m. Executory Interests- Future interest in transferee that can take effect only by divesting another interest. Common law rules to combat equity prohibited shifting and springing interests. 
i. Shifting-Divest or cut short some interest in another transferee
ii. Springing- Divest the transferor in future
iii. Modern executory interests- Fee simple subject to an executory limitation.  Upon the happening of stated event, automatically divested by executory interest in transferee.
1. Created in possession- Conveys to A and heirs, but if A dies without surviving issue, to B and heirs. Be’s future interest becomes possessory only by divesting A.
2. Created in remainder- To A for life, then to B and heirs, but if B dies under 21, to C and heirs.  B is 15.  
3. Executory normally treated as contingent interest, subject to condition precedent and don’t vest until possessory.
4. Defeasible fee may be followed by executory interest instead of the possibility of reverter or right of entry, which are created only in transferor. Executory interest can be created only in transferee. 
k. Rule Against perpetuities- No interest is good unless is must vest, if at all, not later than 21 years after some life in being at the creation of the interest.
i. Is interest subject to the rule, ( not vested) at time of conveyance :
1. Contingent remainders
2. Executory interests
3. Class gifts.
4. 1 and 2 because not vested interests.
ii. Could given interest not vest within the perpetuity period of lives in being plus 21 years.  If not, void from outset.  
iii. Validating life may be found outside instrument, but must be able to affect vesting or termination of interest.
iv. If a gift to one member of a class might vest too remotely, the whole class gift is void.  Class gift does not vest in any member of class until interests of all members have vested.  Gift vested subject to open is not vested for RAP.  Class must be closed.

v. The symphony Space v. Pergola Properties NY 1996: Are options to purchase commercial property exempt from remote vesting rule of NY RAP?  No.  Symphony granted option for $10 to repurchase entire building.  Option good after July 1 1979, and in 2003.  Trial court said violated RAP, and had equitable right to redeem the mortgage.  Appellate and supreme affirm. Whenever you do long-term options, think about perpetuities.  Contingent (RAP) v. vested . Property.
i. Qualified abolition of the rule, and the rise of the perpetual trust.  ¼ of states abolished actually or virtually the RAP for trusts with power of sale in trustee, permitting perpetual trusts.  
Servitudes
1. Easements- affirmative (right to do something) v negative

a. Willard v. First Church of Christ, Scientist CaSC 1972.  Can transferor reserve interest in property to another person.  Yes, reservation vests the interest in the third party.  Conveyance subject to an easement for car parking during church hours for the benefit of the church, easement to run with the land only so long as same church is used for church purposes.  Trial held first sale intended to convey easement, but ineffective because invalidated by CL rule that cannot reserve an interest in property to a stranger to the title.  CA policy to give effect to the intent of the grantor.  Reversed trial.  
b. Easement by necessity: Common grantor requirement, implication that owner reserved the easement.  Strict necessity.  Some jurisdictions say no necessity if you can reach house by a small boat.

c. Easement implied by prior use.  Common grantor, divided, used in the same way prior. Necessity need not be as complete. You could have seen it, should have assumed it, much stronger implication.  Need only reasonable necessity.
d. License is oral or written permission given by occupant of land allowing licensee to do act that would otherwise be trespass.  License is revocable while easement is not.  
e. Irrevocable License- license coupled with interest, incidental to ownership of a chattel on the licensor’s land.  Like granting right to take timber from land, irrevocable.  Or if cannot be revoked because of estoppel.

f. Brown v. Voss WaSC 1986: To what extent can private road easement holder traverse the servient estate to reach a subsequently acquired parcel (not the dominant estate) when no increased burden on servient estate.  Reversed court of appeals, reinstating trial decision denying injunction.  So Trial granted  right of easement so long as developed and used for single family residence.  Granted easement cannot be extended to other parcel, even if burden is not increased.  That’s what they said, but they refused injunction essentially lets B use the easement. Property court would fix a price in a forum open to considering the relevant considerations.  
2. Real Covenants and Equitable Servitudes Equitable servitudes became the equivalent of negative easements but subject to a diff set of rules.  Am courts followed suit. Trad’l difference b/w real covenants and equitable servitudes relates to the remedy sought.  Breach of real covenant: damages in a suit at law.  Breach of equitable servitude: injunction or enforcement of lien in a suit at equity. Unification of servitudes: Usually, nowadays, a court in an equitable action for an injunction can give damages instead.  3rd RS says it doesn’t matter how you classify something – real covenant or equitable servitude.
a. Horizontal privity: agreement to do or refrain occurred while the ball was being split between two people. Subdivision restrictions not a problem because made as divided up.  But if owners agree together, they bind each other but cannot bind future estate owners, at least not for damages, at least not prior to RST 3d.  Obligation created in land as part of grant. 
b. Vertical Privity: the owner must hold an estate of the same duration (Fee simple) for the benefit to run.  A can enforce those aspect that are best enforced against the life estate holder against them, and those best enforced against the reversion owner against them.  Agreement between person who once held the property and the person who currently holds the property.
i. Trad’l doctrine requires vertical privity for both the burden and the b3enefit of a real covenant to run.  

1. Burden: Covenant enforceable only against someone who has succeeded to the same estate as that of the original promisor

2. Benefit: Enforceable by a person who succeeds to the original promisee’s estate or to a lesser interest carved out of that estate

ii. 3rd RS of Property changes this: Discards vertical privity requirements for both, and instead distinguishes negative promises from affirmative.  
1. negative promises treated like easements (all owners and possessors of burdened land are bound by neg covenants regardless of extent of their interest or the manner in which they obtained their interest and all are entitled to enforce it).

2. Affirmative covenants:

a. Lessees: all property repair and services benefits that don’t increase burden on giver or decrease benefit to lessor run to lessor.  Only affirmative duties that are more reasonably performed by possessor burden lessee.
b. Life tenants: Both benefits and burdens run to them.  But burden limited to life estate value.
c. Adverse possessors are liable for all affirmative covenants burdening the property, benefits same as lessee.
c. Tulk v. Moxhay (pg. 746, Eng. 1848) P sold a piece of ground in Leicester Square to Elms; deed included covenant to keep and maintain the garden.  Bew buyer wants to build upon the square garden.  P filed for an injunction and got it. The future owner is subject to the restriction. If went D’s way, no one would be able to sell part of their land w/o risk of rendering what he retains worthless. Price affected by the covenant, would buy low and sell high.

d. Equitable servitude, enforceable by an injunction in this case, is a covenant respecting the use of land enforceable against successor owners or possessors in equity regardless of its enforceability at law.  All subsequent owners and possessors are bound by the servictude, and benefits run to them as well.Equity requires 
i. that the parties intend the promise to run, 
ii. that a subsequent purchaser have actual or constructive notice of the covenant, and 
iii. that the covenant touch and concern the land.  

3. CREATION OF SERVITUDES

a. Sanborn v. McLean (1925, pg. 751-753) US doesn’t generally do negative prescriptive easements.  In Sanborn there was a common plan, so there was a reciprocal negative easement.  But you don’t see that on any of the deeds, the notice existed because everything looked residential.  Previous lots sold with restrictions, so court infers 86 must have one too.  By selling the other lots with the negative easement, the owners’ other land retains the same negative easement to make it work, and that negative easement transferred to subsequent subdivides. If the owner of two or more lots, so situated as to bear the relation, sells one with restrictions of benefit to the land retained, the servitude becomes mutual, and , during the period of restraint, the owner of the lots or lots retained can do nothing forbidden to the owner of the lot sold.  A majority of courts imply negative restrictions from a gen’l plan.
b. Neponset Owner’s Association v. Emigrant Bank NY 1938, 755-62: D bought land at judicial auction.  Title line includes real covenant to keep residential and to pay neighborhood association fee, covenant to run with the land until 1940.  Every subsequent title said subject to covenants of former deeds of record.  
i. To run with the land covenant, must appear that:

1. grantor and grantee intended covenant run with land

2. covenant touches or concerns the land with which it runs

3. there is privity of estate between promisee or party claiming benefit of covenant and the right to enforce it and the promisor or party who rests under the burden.  

ii. Does covenant to pay money for use in connection with, but not upon, the land subject to the burden, touch or concern land? Money must go specifically to benefit their property to touch the land. Court says substantively, the association represents the homeowners, and as such is in privity with the covenant makers.  
iii. Test: Does the covenant impose, on the one hand, a burden upon an interest in land, which on the other hand increases the value of a different interest in the same or related land?

iv. Note 2: Neponset led the way to the common holding that assessment covenants in common interest communities are valid and enforceable in circumstances like Neponset.  Today it is well settled that homeowner associations have standing to enforce development covenants if they have been granted enforcement power.  
v. Most jurisdictions today do not require vertical privity to enforce covenants in law or equity.  Standing under third-party beneficiary contract doctrine.  Some places still require vertical privity to get equitable enforcement.  In NY confused, third party beneficiary rule (no vertical privity required) in Samiarski, but required privity in Malley.

c. 766 RST 3d Property 3.1 on Servitudes: Valid unless illegal or unconstitutional or violates public policy.  Violates public policy if arbitrary, spiteful, or capricious; unreasonably burdens a fundamental constitutional right, places an unreasonable restraint on alienation, trade or competition, or if it is unconscionable. 

i. Concerned with open-ended affirmative covenants, especially with financial obligations.

ii. Indirect restraints on alienation and irrational servitudes 3.5: If otherwise valid, still valid even if indirectly restrains alienation by limiting the use of the property, reduces realizable gain from sale, or otherwise reduces the value of the property.  Invalid if lacks rational justification.  
d. Oceanside Community V. Oceanside Land, CA 1983, developer covenanted to build and maintain golf course as incentive to buyers.  Sold golf course to D, who let it fall apart.  Court denied injunction to force D to maintain golf course because inequitable and complicated requiring too much court supervision.  But granted money damages to owners as a group per month, and right to foreclose when it was enough.  Limited D’s loss to investment in golf course and avoided personal judgment against D.

i. Almost all cases approve monetary obligations in common interest community. Streams Sports Club v. Richmond, sports club money obligation ran with the land because owners had right to use.

ii. RST 3d discards touch and concern requirement. 3.2: default rule that covenant is valid unless illegal, unconstitutional, or against public policy. 

e. Shelly v. Kraemer SCOTUS 1948: 30/39 properties signed agreement for fifty years to not let non-Caucasians occupy them, specifically Negro or Mongolians.  Signed in 1911. Here the purposes of the agreement are secured by judicial enforcement by state courts, which would constitute state action.  In granting judicial enforcement of the restrictive agreements in these cases, the States have denied petitioners the equal protection of the laws; this cannot stand.  
f. Barrow v Jackson 1953 Scotus: court cannot give money damages against seller who breaches covenant not to convey to nonwhite

g. Fair Housing Act 376-78makes it unlawful to refuse to sell or rent or make dwelling unavailable to any person because of race, color, religion, sex, national origin, familial status, or handicap.  
i. Avoid by building costly amenities not appealing to unwanted populations segments, record covenant requiring owners to pay for it 
ii. Deed containing restrictive covenant against particular race or religion or ethnic group violates 3604c of fair housing act, which prohibits printing or publishing statement indicating a racial, religious, or ethnic preference with respect to buyer of a home.  

iii. Exemptions to single family homes sold by owner if not part of a business, owns less than three houses, so long as no discriminatory publication.  If less than 4 apartments and owner lives on site.  
4. Termination of Covenants: If a covenant does not have clear termination point, so that could go on for a long time, when does court stop enforcing it? When no longer makes sense because whole point of the agreement is gone.  There is a fairly conservative stance to how quickly courts are willing to say no longer useful

a. Western Land Co. V Truskolaski NeSC 1972 786-90: Covenant restricts lots to single-family dwellings, and prohibits businesses.  D wants to build shopping center, and urges that character of the area has changed to dramatically as to make the covenant’s purpose a nullity.  Holding: increased commercialization in vicinity has not rendered covenants unenforceable because they are still of real value to those homeowners living within the subdivision.  In order for community violations to constitute an abandonment, they must be so general as to frustrate the original purpose of the agreement.
b. Rick v. West NY 1962 790-91: Rick owned 62 acres, subdivided and restricted land to single-family dwellings by covenant in 1946, sold to Wes. She built house, Rick then sold 45 acres to industrialist.  P sued saying covenant unenforceable because of changed conditions, court held for D, not change in neighborhood and no change in P’s tract.  Predecessor elected to promote a residential development and imposed restriction to induce buyers.  D relied on that.  Not a matter of balancing equity of hospital vs effect on D’s property.  Enforce injunction unless attitude of complaining owner is unconscionable or oppressive.  Relief is not denied because money damages would be negligible 
c. RST 3d 7.10 changed condition servitude modification: impossible to accomplish purpose of servitude creation, court may modify to permit purpose to be accomplished.  If modification not practicable or effective, may terminate.  Compensation for harm to beneficiares may be awarded as condition of modifying or terminating.  If can be accomplished, but servient estate no longer suitable for uses permitted by servitude, court may modify to permit uses designed to preserve the benefits of the original servitude.  

Co-Ownership and Marital Interests

1. Tenants in common have separate but undivided interests in property, each is descendible and conveyable by deed or will.  No survivorship rights between the tenants.  Conveyed to A and B.  Today default ownership in common, easier to sell because of no potential right of survivorship.  InCommon more flexible requirements.
2. Delfino v. Vealencis Conn 1980: tenants in common.  P 99/144 wants sale, and 45/144 lives there and runs garbage business, wants partition in kind.  Judge went with P to avoid material injury to parties, RULE: whatever is in parties best interest, but default to in kind.  

a. Court must first consider practicality of physical partition.  

b. In tenants best interest?  Continuation of garbage business would hinder residential development, the judge’s choice as highest use of the property.  

3. Joint tenants have right of survivorship.  All joint tenants seised together as one owner, interests had to be equal in all respects.  Unity of time, title, interest, and possession.  If one unity is later severed, becomes tenancy in common.  Any one joint tenant can convey interest to third party, severing joint tenancy, make tenancy in common.  Or any one can petition for judicial partition.  Survivor takes full undivided interest, not by estate and not by inheritance, because owns full entire share. Both must have full right of possession, life tenancy in common.  
4. Riddel v. Harmon CA 1980: Did Riddle unilaterally terminate joint tenancy by conveying interest from self as joint tenant to self as tenant in common? At common law, if one joint tenant already owned, had to convey to strawman who then reconveyed.  Ca no longer requires the strawman.  One joint tenant may sever joint tenancy without use of intermediary device.
i. If die simultaneously, ½ as if B first, ½ as if A first.

ii. If A murders B, severs joint tenancy makes in common.  

5. Relations among concurrent owners.  No joint tenant or tenant in common may act to prejudice rights of cotenants in their estates.  Misleading.  By definition if one cannot harm the other they are harmed by not getting their way.  Partition may be voluntary if agree on how or to split proceeds.  Otherwise equitable action of partition.  Unavailable to tenants by the entirety.  

6. Tenancy by the entirety only in husband and wife.  4 unities plus unity of marriage, surviving tenant has right of survivorship. Both are seised of entirety.  Neither can defeat right of survivorship, only joint conveyance can do so.  Neither alone can petition for judicial partition. Divorce terminates tenancy because terminates the marriage, who usually then become tenants in common.  Fewer than ½ states have it. Common Law presumes tenancy by the entirety when conveyed to husband and wife

7. Sharing the benefits and burdens of co-ownership. Contract applies if agreed how to distribute benefits and burdens.  If not, property. Spiller v. Mackereth Ala 1976: leasing warehouse, lessee leaves, one co-tenant occupies whole building, other cotenant wants half rent.  In absence of agreement to pay rent or ouster of cotenant, cotenant in possession is not liable to cotenant for value of his use or occupation.  Refusal of demand for rent not sufficient for ouster. Must prevent occupation or agree to pay rent to justify ouster.  Reversed.  Majority position.  Ouster- take some act limiting joint tenant’s ability to possess. Must do so for years to get adv. Poss.
Marital Interests- English system that husband and wife have separate property, ownership in acquirer of property.  Continental had community property for the marital partnership.  Most American states accepted English rule.  Ten states have community property. Common law started to treat spouses as unit in divorce but not in death. 

1. Sawada v. Endo HI 1977: Sawada injured in car accident, sued Endo. Endo owned in tenancy by entirety with wife a plot of land, transferred to son to avoid losing in suit.  Parents continued to live there.  Sawada got judgment, and Mrs. Endo died 10 days later. Sawada brought suit to set aside conveyance, trial court refused.  Can interest of one spouse held in tenancy by entirety be subject to levy by individual creditors?  HI joins group that interest of spouse in estate by entirety is not subject to claims by individual creditors during joint lives of spouses.  Married Husband cannot encumber the property without her consent.  Majority rule.  But IRS can reach.

2. Community property systems: In Mexico you elect a system at marriage. American common law: hold all property in separate ownership. American community property system: acquired from earning as community, inherited as separate. Universal community: hold all property as community.   
Divorce: At common law property remained in spouse who held title.  Husband owed wife duty of support deniable only if she was at fault.  Most property held in wage earner’s name unless gifted to wife.  No recognition of wife’s services in the home, except alimony.  Now: no fault divorce, equitable distribution, where court divides property in its discretion.  Fault sometimes expressly included or excluded, or ignored.  Some states let court divide all property owned by spouses, others only marital property.  No more longstanding alimony, only temporary (rehabilitative) alimony.  
1. 2000 ALI Principles of Law of Family Dissolution, follows community property concepts of marital and separate property, a middle course between equitable and equal division with presumptive equal division of marital property subject to exceptions, plus gradual recharacterization of separate property into marital in lengthy marriages.  Maintenance becomes compensatory spousal payments, move away from need and ability to pay.  
2. In re Graham Color 1978: Is MBA marital property subject to court division? No.  She worked full-time, he part-time while he was in school.  No marital assets accumulated.  Appeal said education itself is not property, but a factor in determining maintenance or deciding equitable division.  In previous Greer case, there was an accumulation of property and petitioner sought alimony. Take contribution into consideration for property division and alimony.  Dissent: Alimony limited to cases where spouse is unable to support self.  Law recognizes future earning capacity as an asset whose wrongful deprivation is compensable.  

3. Mahoney v. Mahoney 1982 NJ SC declined to recognize profession degree as marital property because item too speculative to value.  Spousal investment in human capital demeaned marriage.  Instead be given reimbursement alimony.  
4. Only NY disagrees with Graham and Mahoney.  O’brien v. O’Brien 1985, medical license martial property.  Statute expressly includes contributions of spouse to career potential of other party which may be represented by direct or indirect contribution of non-title holding spouse, including non-financial contributions in equitable property distribution.  Reimbursement inequitable; wouldn’t do for down payment on land.

5. Elkus v. Elkus 1991 SC NY: Did wife’s career and celebrity status constitute marital property subject to equitable distribution. 17 year marriage ends with joint custody of two children.    To the extent D’s contributions and efforts led to an increase in the value of P’s career, this appreciation was a product of the marital partnership, and therefore marital property subject to equitable distribution.  Need not have exchangeable value.  Lack of license does not make a difference.  Equitable distribution is based on idea that marriage is an economic partnership to which both parties contribute. 
Regulatory Structure and State v. Individual
1. State v. Shack NJ 1971: trespassed on farm to help migrant farm workers and refused to leave.  Constitutionality need not be reached because property under state law does not include right to bar access to governmental services available to migrant workers.  Property rights serve human values.  Title to property cannot include dominion over the destiny of persons the owner permits to come upon the premises.  Private or public necessity may justify entry upon the lands of another.  Government and recognized charity workers may enter the farm to seek out worker at his living quarters and worker must be allowed to receive visitors there of his own choice so long as no behavior hurtful to others.  

2. Right v. Privilege: Co-tenants have a privilege to enter, a right against non-cotenants.  If you have a privilege, other person has no right.  If you have a right, other person has a duty.  Duty means susceptible to other person bringing the Sheriff. All we know from this case is they have privilege because court refuses to enforce a right against them.  A has power to Change B’s rights and privileges, so B has a liability. Immunity prevents the exercise of that power. 

3. The right to Quiet Enjoyment- Nuisance. Nuisance (focus on effect) is unreasonable level of interference, negligence (focus on conduct) weighs costs and benefits.  RST: balance, vs. threshold, Estancias is threshold, Bloomer is balancing. 

a. Estancia Dallas Corp v. Schultz TX 1973: P wants D to stop air conditioning.  Jury found noise to be a nuisance.  Balance the equities before injunction: injury to D and public by granting injunction, injury to P if denied.  Although didn’t discuss equities appears to balance them by entering judgment.   Affirmed. Balanced injury to public and injury to P to decide whether to give injunction.  Extra 40k ex ante to get quieter system, maximum damage to 25k property.  Not obviously negligent because cost outweighs damage. Now that have injunction, have bargaining power.  Threshold approach, effect is too great 

b. Boomer v. Atlantic Cement NY appeal 1970, 649-56: Action for injunction and damages from dirt, smoke, and vibration emanating from plant.  Nuisance found, but injunction denied, justified by disparity in economic consequences of the nuisance and the injunction.  Grant injunction conditioned on payment of permanent damages. Permanent damages are allowed where the loss recoverable would obviously be small compared to the cost of removal of the nuisance. Balancing the overall effects.  Allows activity to continue for payment of $. No incentive to cement plant to improve.  

c. Spur: was a public nuisance, has to move, but Webb must indemnify for it.  Coming to the Nuisance.  Notes say another suit between residents and feedlot, and this court decided first forcing.  Protected Spur from the residents suit.  

d. Morgan v. High Penn Oil 1953 639-41: oil refinery emits nauseating gasses on 2-3 days/week.  Any substantial non-trespassory invasion of another’s interest in the private use and enjoyment of land by any type of liability forming conduct is a private nuisance, may be intentional or not.  Abatable private nuisance entitling P to mandatory or prohibitory injunctive relief to prevent continuation of nuisance justified by expectation that nuisance will continue to impair others use and that injunction necessary to protect P from irreparable injury.
i. Interference must be substantial, either intentional and unreasonable or unintentional result of negligent, reckless, or abnormally dangerous activity (each of which embody unreasonable conduct).  
ii. Public nuisance is unreasonable interference with right common to general public. Unreasonableness by significant interference with public health, safety, peace, comfort, or convenience, whether conduct is proscribed by statute or ordinance; whether conduct is continuing or has produced a permanent or long-lasting effect.  
iii. Public vs. Private nuisance by interest protected, public protects public rights, private protects rights for use and enjoyment of land.  Most courts: interference with use and enjoyment of land is a private nuisance no matter how many landowners are involved.  Can also be public nuisance if interferes with general public right.  
HOA common interest communities 798-800: Most states require that bylaws be disclosed to purchasers.  HOA enforces servitudes, everyone is automatically a member.  Board may adopt new regulations reasonably necessary to manage common property, administer servitude, protect community from unreasonable interference with enjoyment of individual property and other functions set out in establishing bylaw.  RST 3d 6.2, obligation that binds owners of individual lots or units to contribute support of common property, other facilities, or activities, whether or not owner uses common facilities or agrees to join the association.  Can also levy assessments, fine or place lien on property.  

1. Nahrstedt v. Lakeside Village Condominium Assocation SCCa 1994 800-09: owner in 530-unit complex sued to prevent enforcement restriction against keeping cats and dogs.  Was in project’s declaration, but claims was unreasonable because keeping three cats indoors and noiseless and created no nuisance.  When a restriction contained in declaration and is recorded b county recorder, presumed reasonable and enforced uniformly against all residents of CIC unless arbitrary, imposes burdens on land use that substantially outweigh benefits to residents, or violates fundamental public policy, when focus on effect on project as whole, not on individual home owner.  Rationally related to health, sanitation, and noise concerns.  
2. HOA Business Decisions- Lamden v. La Jolla Shores Cal 1999, termite infestation, board chose spot treatment instead of fumigating whole building. Court found for HOA under business judgment standard of review.  Board exercised discretion upon reasonable investigation, in good faith, seeking best interest of community members.  
Zoning

	
	Zoning
	Nuisance
	Discrete Ord
	Servitudes
	HOA

	Euclid
	Yes
	No, too after the fact.
	No
	Negative servitude could separate uses, but limited to common owner. Hard 2 amend
	Y

	Stoyanoff Architectural board
	Y
	Y
	Y
	Y
	Y

	Belle Terra Hippies
	Y
	No
	No
	Y, subject to constitutional grounds
	Y

	Moore v. Cle Grandmother
	No
	No
	No
	
	? No

	Edmonds
	? FHA
	?
	No
	
	? No


1. Village of Euclid v. Ambler Realty, SCOTUS 1926: P wants to use for industrial uses with market value of $10k/acre, as opposed to 2.5/acre for residential.  Can regulate to prevent fire or collapse, overcrowding, etc.  Inclusion of reasonable margin to insure effective enforcement will not make otherwise valid invalid.  End in view was probably still sufficient to justify general rule of ordinance, although some industries of innocent character might fall within proscribed class.  Court held zoning in general to be constitutional.  In Nectow v. Cambridge 1928, voided a zoning ordinance as arb. and unreasonable.  
2. Commons v. Westwood Zoning Board of Adjustment NJ 1980 850-55: Denied variance for single-family home on undersized lot.  Standard adopted after most houses were built, most houses don’t conform.  Board denied variance because no evidence of hardship and substantially impairs neighborhood.  Undue hardship requires that no effective use of property can be made in event variance is denied.  Landowner not entitled to zoning of property for most profitable use.  Consider whether: it is a self-imposed non-conforming condition and what efforts were made to come into compliance- if tried to sell at reasonable price, then good for variance.  Must be a statement of facts given which the Board used to reach conclusion that statutory criteria for variance were not met.  
3. State ex rel stoyanoff v. Berkeley Mo 1970, 872-80: Ugly house refused by Architectural Board: If unsightly, grotesgue, and unsuitable structures, detrimental to stability of value and welfare of surrounding property, and general welfare and happiness of community, that appropriate standard of beauty and conformity be fostered and encouraged.  Ordinance authorizes consideration of aesthetic values.   Beauty is a part of welfare as well.  Appellant’s denial of building permit for highly modernistic residence in this area where traditional Colonial, French Provincial and English Tudor styles are erected does not appear to be arbitrary and unreasonable when the basic purpose to be served is that of the general welfare of persons of the entire community (property values).  
3. Controls on Household Composition
a. Village of Belle Terre v. Boraas, SCOTUS 1974, 901-911: Six students live together in home, zoning says family or two unrelated adults.  District court held ordinance constitutional under 1983 challenge, appeal reversed.  Higher density housing brings crowding and nuisance.  Single family housing is legitimate guidelines and permissible under Berman. Police power is ample to lay out zones where family values, youth values, and the blessings of quiet seclusion and clean air make the area a sanctuary for people.  Douglas wants rational basis, very deferential since there is no protected class.  Marshall sees as privacy and first amendment rights, so strict scrutiny, and statute would fail.  
b. Dissent by Marshall: Since impinges on fundamental personal rights, must be necessary to protect a compelling and substantial government interest.  Should limit adults to 3 with no limits on kids, or rent or vehicle number control
c. Moore v. City of East Cleveland 1977, Court limited Belle Terre holding, invalidating single-family ordinance defining family to include no more than one set of grandchildren.  Cleveland slices deeply into the family itself.  Intrusive regulation of the family not governed by Euclid nor Belle Terre, no legislative deference.  Family important.
d. McMinn v. Town of Oyster Bay NY 1985: restricted single-family to families and two people not related over 62.  Infringed due process protections of NY constitution.  Occupancy restrictions based on biological  or legal relationships had no reasonable tie to objectives of controlling density, reducing traffic and noise and preserving character of neighborhood.  
i. Santa Barbara v. Adamson Cal 1980 disallowed ordinance allowing no more than five unrelated person from living together as invasion of privacy.
ii. College Areas v. San Diego Cal 1996 limiting renter household size but not owner household size unconstitutional.
iii. Kirsch v. Pringe George County Md 1993 invalidated different limits on students than non-students.  
iv. Ladue v. Horn Mo 1986 upheld ordinance defining family as 2 or more person related by blood, marriage, or adoption prohibiting unmarried couple living together with three children from earlier marriages.  Constitution recognizes government interest in marriage and traditional family.  No government interest in unrelated groups.   
v. Glassboro v. Vallorosi NJ 1990 found 10 unrelated college students were family since stable and permanent living unit functional equivalent of family unit.  
e. City of Edmonds v. Oxford House SCOTUS 1995, 911-17: FHA prevents handicap discrimination, but exempts reasonable maximum occupancy laws.  City zoning defines single-family as persons related by genetics, adoption, or marriage, or 5 or fewer unrelated persons.  Rules that cap total number of occupants to prevent overcrowding plainly and unmistakably fall within exemptions; rules designed to preserve family character do not.  
f. Oxford v. St. Louis 1996: Defined group homes as 8 or fewer handicapped residents and single family as three unrelated non-handicapped individuals.  8 adults, didn’t ask for variance, sued, court held rational basis and valid, and failure to apply for variance was fatal to FHA claim.  High rate of turnover at alcoholics retreat (2-6 months) was inconsistent with idea of family.
Landlord Tenant Law revolution.  
1. Caveat Lessee (as you find it) gives way to non-waivable implied warranty of habitability (up to code).
2. Independent covenants -> dependent: nonpayment of rent vs. repair + deduct

3. Rents at market becomes rent control even with no emergency.
4. No liability for injuries becomes liability, and no negligence waivers. 

5. Absolute right to refuse to rent becomes no discrimination or arbitrariness. FHA

6. Right to evict at lease end -> no retaliatory eviction, and just cause in many cases.  

7. Self help becomes summary process required. Can’t change locks anymore.  

8. Distress/distraint abolished.  No longer seize personal property & hold until rent.

9. No duty to mitigate becomes duty upon notice of abandonment.  .

10. No duty to deliver actual possession becomes right of actual possession.

11. No punitive damages on wrongful retention of security deposit -> damages 

12. Kennedy’s explanation of  Hale: must look at background of rule to know it’s meaning.  Supposed to be voluntary bargains, but law gives power to different bargainers.  Locates the role of law in determining the distribution.  Whole case is colored by what people know they are allowed to do.  By changing the rule in the same conditions, we get different distributions of bargaining power and wealth. Two kinds of rules:

a. Rules that structure behavior within a negotiation- directly shape the outcome of the struggle towards one party or the other. Self help remedies

b. Rules that structure in the absence of negotiation, structure alternatives to negotiation, what people do if they walk away.  Rent control

c. Law structures alternatives to negotiation and what negotiators can do to each other.  Large changes in law can have large distributional effects.  Subset are withholding, and what you can do in relationship.
Eminent Domain and Takings Intro 941-45: Fifth amendment enjoins taking private property for public use without just compensation.  Limits ability to regulate as well.  Admits tacit power of taking.  

Public Use
1. Kelo v. City of New London 945-56 2005: Development plan to create 1000 jobs, increase tax revenue, and revitalize city’s economy.  SCOTUS held all takings valid. Taking of developed land for economic development is a public use and is in the public interest, and valid under state and federal constitutions. Public use does not necessarily mean use by the public, but public purpose, with deference to legis.
2. Berman v. Parker 1954 upheld redevelopment plan targeting blighted Washington DC.  Department store wasn’t blighted. Creation of better balanced and more attractive community was a valid public purpose.  Court deferred to agency judgment that area must be planned as a whole.  
3. Hawaii housing v. Midkiff 1984: Fee title was taken from lessors and transferred to lesses for just compenstation to reduce concentration of land ownership.  Upheld.  Eliminating social and economic evils of land oligopoly qualified as valid public use.  Purpose, not mechanics, matter.  
4. O’Connor dissent: three categories of takings: transfers of private property to public ownership (like a road), transfer to private parties such as common carriers, railroads, who make available for public use; transfer to private parties as part of program to serve public purpose (Midkiff and Berman).  Nearly any lawful use can generate some incidental benefit to public.  Citizens with disproportionate influence and power in political process, like large corporations and development firms, likely to benefit.  
5. Means test, whether eminent domain is really necessary to accomplish the takings adopted by Michigan in Wayne v. Hathcock 2004.  Transfer of condemned land to private parties is appropriate as public use only where public necessity of the extreme sort requires eminent domain to assemble land on behalf of enterprises generating public benefits (means and ends), or where remains subject to public oversight after transfer (ends test), or where property is taken not in interests of private receiver, but because of facts of independent public significance (to clear blighted land)(ends test).  
a. Dred Scott:  enumerated powers vs. enumerated rights, 

b. Adair: Holmes dissent is Hales analysis: you are setting up a negotiating baseline between unions and employers.  
c. Lochner, Base line that intelligent men, respect their freedom and their judgment.  Holmes says Laisez Fair is one theory, progressive is another theory, not constitutional, something for democracy to decide
Regulatory Takings Hadecheck and Euclid both say when proper exercise of police power, not a taking.  Distinct.  Regulation for public health and safety
6. Hadacheck v. Sebastian 1915, 973-77 skim : statute prohibits brick manufacture in city limits.  D owns land with good brick clay worth $100k per acre, or $800k for lot for brickmaking, but $60k for residential. Even though not nuisance per se, state’s police power can regulate it and make it a nuisance in fact and in law.  Only restrained by arbitrariness and unjust discrimination.  Since doesn’t absolutely prevent them from making the bricks, only from making them there, ordinance is ok.  
i. If government action is depicted as nuisance control, no taking notwithstanding loss by regulation.  Government is curbing public bad, not expropriating a public good.  
ii. Just v. Marinette County Wis 1972 Wetlands development not taking; to control public harm, not extract benefit.  Created neutral benchmark.
7. Hadacheck v. Sebastian: upheld as not takings when regulation prohibited beneficial use to which individual parcels had previously been devoted and thus caused substantial individualized harm.  Upheld anti brick making in particular physical community on ground that legislature had reasonably concluded presence of brickyard was inconsistent with neighboring uses.

8. Pennsylvania Coal v. Mahon: statute that substantially furthers important public policies may so frustrate distinct investment-backed expectations as to amount to a taking.
9. Pennsylvania Coal v. Mahon 1922 980-87: Suit in equity to prevent mining causing subsidence of surface and of their house.  General rule: while property may be regulated to a certain extent, if regulation goes too far it will be recognized as a taking.  A strong public desire to improve the public condition is not enough to warrant achieving the desire by a shorter cut than the constitutional way of paying for the change. So far as private individuals and communities have taken risk of acquiring only surface rights, risk becoming a danger cannot warrant giving greater rights than they bought.  Miller v. Oregon (Cedar case).  Distinguishes Penn Coal, trees not their own estate, particular to Penn’s creation of particular estate.  

i. Brandeis Dissent: Restrictions imposed to protect public health, safety, or morals from dangers threatened is not a taking.  Ordinarily a police regulation, general in operation, will not be held void as to particular property, although conditions peculiar to it make the restriction impossible to reasonably apply.  
10. Penn Central v. NYC 1978 990-1003: May city as part of comprehensive plan to preserve historic landmarks, restrict development of individual historic landmarks, in addition to zoning rules, without taking requiring just compensation? YES. Trial held it was a taking, appellate reversed because restrictions were necessary to promote legitimate public purpose of protecting landmarks. affirmed.  
i. Takings clause bars government from forcing some people alone to bear public burdens fairness & justice require whole public bear factors:
1. Economic impact of regulation on claimant
2. extent to which regulation has interfered with distinct investment-backed expectations
3. character of government taking, more like a taking if physical invasion by government than when program adjusts benefits and burdens of economic life.
ii. Deprived of use of valuable air rights above terminal, taken right to superadjacent airspace.  But takings jurisprudence does not divide single parcel into discrete segments, court focuses both on character of action and on nature and extend of intereference with rights in parcel as whole.  Distinct investment-backed expectations- Michelman saw diminution test as calling for compensation when claimant deprived of distinctly perceived, sharply crystallized, investment-backed expectations.  
Regulatory Takings: Revision 1981-1994
1. Loretto v. Teleprompter Manhattan 960-71:  Requiring landlord to allow cable installation a taking? Yes. Permanent physical occupation authorized by government is taking without regard to public interests it may serve. Focus on physicality, when zoning reducing value by 75% not a taking.  Physical invasion triggers a different constitutional analysis. 
2. Unconstitutional Exactions: Threat of legitimate power used to get something they otherwise couldn’t get.  Government may not require a person to give up a constitutional right in exchange for a discretionary benefit conferred by government where benefit has little or no relationship to the property.
a. Nolan- Essential nexus exists between legitimate state interest and condition? 
b. Dolan- rough proportionality between exactions and impact of development.   
c. Nolan required logical connection, nexus, between exaction and regulation, while Dolan  went further, even when nexus exists, there must be rough proportionality between the thing exacted and the development permitted in exchange. Land use bargains are constrained by proportionality requirements, while land use decisions are not.  
3. Nolan v. Ca Coastal Commission 1987, 1042-49: Property between two public beach areas. Had to rebuild house to exercise option to purchase.  Wanted to build a larger house.  Recommended allowance if granted easement by seawall.  Permanent physical occupation when individuals are given a permanent and continuous right to pass to and from so real propery. Land-use regulation does not effect taking if substantially advances legitimate state interests and does not deny an owner economically viable use of the land.  Lack of nexus between condition and original purpose of building restriction converts that purpose to avoiding just compensation, not a legitimate state interest.  Unless the permit condition serves the same governmental purpose as the development ban, restriction is not valid regulation of land use but a plan of extortion.  More than a pleading requirement.  
4. Dolan v. City of Tigard 1994, 1049-1057: Condition building permit on dedication of portion of property for flood control and traffic improvements?  Took 10% of property.  No precise math calculation required, but city must make some effort to quantify its findings in support of dedication for the pathway beyond conclusory statement that it could offset some traffic demand.  
5. When we have bright line rules, denominator becomes more important.  Reappears in Lucas having on/off switch value. Binary switch.

a. Character of use

b. Diminution of value

c. Average reciprocity of others
6. Lucas v. SC Coastal Council 1992, 1006-1022: In 1988, new law directly barred building permanent habitable structures on his lots, making property valueless, trial court found.  If regulation denies all economically beneficial or productive use of the land, violates takings clause.  Any limitation so severe cannot be newly legislated or decreed without compensation, but must inhere in the title itself in state’s law and nuisance.  
Regulatory Takings: Holding Pattern in the 2000s

1. Palazzolo v. Rhode Island 2001 1025-30:  Corporate charter revoked in 1978 for failure to pay taxes, title of land passed to petitioner as sole shareholder after most of land designated protected salt marsh. Prepared more careful application, denial affirmed.  Claims regulation deprives of all economically beneficial use of property, a total taking under Lucas.  Owner is not deprived of all economic use of property because value of upland portions is substantial. A regulation that otherwise would be unconstitutional absent compensation is not transformed into a background principle in State’s law by mere virtue of the passage of title.  Cannot be a background principle for some owners but not for others.  If does not eliminate all economically beneficial use, taking may occur depending on complex Penn Station factors including:

1. regulations economic effect to landowner

2. extent to which regulation interferes with reasonable investment-backed expectations

3. character of government action.

2. Tahoe-Sierra Preservation v. Tahoe Planning 2002 1031-38: Does moratorium on development during development of comprehensive plan constitute per se taking of property requiring compensation? Two orders prohibited for 32 months. Agin: Regulation is a taking when either does not substantially advance legitimate state interest or denies owner economically viable use of the land.  Appeal said since only temporary, no categorical taking had occurred.  Property has physical, functional, temporal dimensions.  Affirmed. Lucas limited to when no productive or economically beneficial use of land is permitted. Anything less than total loss requires Penn Central analysis.
Note Academics on Takings 1059-65:

1. Sax: government-as-enterpriser vs. government-as-arbiter.  Should be obligated to compensate when takes private property to carry out entrepreneurial functions, whether like eminent domain or by effectually reducing property values.  When merely resolves disputes among competing private parties, no compensation due, no matter how severe a loss might result to one party or the other, like land use regulation.  
2. Michelman: + efficiency gains are prima facie desirable.  Physical occupation, settlement costs likely to be low and demoralization costs to be high, difficult to explain justice of non-compensation.  

3. Ackerman: Ordinary observer

4. Epstein: Any governmental modification of rights of possession, use, and disposition is not quite so rigid  Some takings have implicit compensation. Like reciprocity of advantage, offset burden on claimants by restricting rights of others to claimants benefit.  

5. Rubenfeld: for public use is key to takings.  Is state putting to state use?  Designed to prevent state from using individuals as instrumentalities.  Government purpose is decisive.  If interest equally well served by destroying the thing altogether, not a taking.  

6. Process theory approach, Fischel: Rely on political process, legislative branches, to constrain government regulation.  Judges to ensure politics works right.  Defer to land use controls of large governments (controlled by special interests) but suspicious by those by local government (controlled by the majority).  

ii. Michelman, formalize within contemporary economic analysis of law, pretheory of justice (Rawls).  Talks about demoralization costs in addition to efficiency.  Demoralized by knowing in a society that will abuse them.  Allowed him to justify many of the cases, from Euler v. Kansas and Miller v. Shone to Penn Central, nice theory that fits most of the cases.
iii. Sax’s theory that can separate government as proprietor and as regulator.  Gives clear distinction, with some adjustments.  
iv. Epstein’s takings becomes successful as academic but not in predicting court decisions.  If you take it seriously you would have to overturn too much.
v. Ackerman scientific observer vs. ordinary observer.  It’s mine and you can’t have it is the basic intuition behind takings jurisprudence.  
