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I. Procedural Constraints on Federal Adjudication

A. Origins and Structure of the Federal Judicial System (1-20)
· Heads of federal jurisdiction: Art. III, § 2, cl. 1

· All cases:

· (1) Arising under the Constitution, laws of the US, and treaties made under their authority

· (2) Affecting ambassadors, other public ministers, and consuls

· (3) Of admiralty and maritime jurisdiction

· Controversies:

· (4) To which the US shall be a party

· (5) Between two or more states

· (6) Between a state and citizens of another states

· (7) Between citizens of different states

· (8) Between citizens of the same state claiming lands under grants of different states

· (9) Between a state, or the citizens thereof, and foreign states, citizens, or subjects

· SCOTUS original vs. appellate jurisdiction: Art. III, § 2, cl. 2

· Original jurisdiction:

· (1) All cases affecting ambassadors, other public ministers, and consuls

· (2) Cases in which a state shall be a party

· Appellate jurisdiction: All other cases (both as to law and fact) mentioned in Art. III, § 2, cl. 2
· Exceptions: With such exceptions, and under such regulations, as the Congress shall make
· Supremacy Clause: Art. 6, cl. 2L “The Constitution, and the laws of the United States which shall be made in pursuance thereof; and all treaties made, or which shall be made, under the authority of the United States, shall be the supreme law of the land; and the judges in every state shall be bound thereby, anything in the Constitution or laws of any State to the contrary notwithstanding.”
· 11A: The judicial power of the US shall not be construed to extend to any suit in law or equity, commenced or prosecuted against one of the United States by citizens of another state, or by citizens or subjects of any foreign state

· Tools of construction:

· (1) Text: Sometimes the text matters a lot (e.g., “may” in Art. III, § 1; “all” in Art. III, § 2 (at least for Amar))

· (2) Common law tradition and terms of art: The Founders were Englishmen raised in a common law system
· Problem: Our system deviates from the English system in important ways (e.g., combination of legislative and adjudicative powers in the House of Lords, king’s courts operated in the name of the king)
· (3) “Mischiefs” addressed: The problems (circa 1787) the texts were designed to solve

· (4) Compromises apparent in the text:

· Madisonian compromise (Art. III, § 1): Judicial power vested in one Supreme Court, and in such inferior courts as the Congress may from time to time ordain and establish

· Congress gets to decide to what extent there are lower federal courts

· Rests on assumption that state courts are open and adequate forums

· (5) Prior constructions (both early and later)
· JM: Given spareness of the text in this area, practical constructions merit special attention
· (6) Assumptions of Founding generation and how they have changed over time
· E.g., originally assumed that state courts would be adequate protectors of liberty, but later events showed not necessarily to be the case (also, assumption of parity between state and federal courts)
· Upshot: Changed assumptions about character of state courts might affect understandings of S/I (did S/I survive adoption of 14A? did presumption of state parity? one reading of Tarble’s Case and Brown suggest “no”)

· JM: Sometimes, however, these assumptions are (over)used to address matters beyond the scope of the event or clause that gave rise to those assumptions
· (7) Settled expectations / meanings
· (8) Pragmatic considerations
· Perhaps Congress is in a better position to decide what remedies should be available for certain wrongs (e.g., environmental wrongs)

· Perhaps Congress should be overturned only when there is no reasonable basis for the statute it passed (i.e., maybe Congress should get the benefit of the doubt)
B. The Nature of Federal Judicial Power and Judicial Review (49-94)
Principal: Correspondence of the Justices (50); Marbury (58); Hayburn’s Case (80)

Note: Steel Co. (55); Aetna Life Insurance Co. (56); Cohens (76); Tutun (84); Nixon (85); Plaut (86, 89); Ferreira (86); Chicago & Southern Air Lines (86); Klein (87); Seattle Audubon Society (88); Miller v. French (89); Glidden Co. (91, 94); Regional Rail Reorganization Cases (92); Postum Cereal (93)

· Advisory opinions:

· Rule (Correspondence of the Justices): Courts may not issue advisory opinions

· Justifications:

· (i) Separation of powers: All three branches supposed to have a role in interpreting the Constitution; three independent vetogates at which unconstitutional conduct may be blocked

· Advisory opinions short-circuit this process, providing fewer opportunities to avoid error and protect liberty

· (ii) Opinions Clause (negative implication): Clause says president can get opinions from executive branch officials, but does not say president can get opinions from the judiciary

· Reasons for/against rule against advisory opinions:

· Reasons for rule: (i) maintain court’s independent judgment; (ii) avoid subordination; (iii) avoid appearance of bias; (iv) avoid decisions without adversary presentations or complete factual context

· Reasons against rule: (i) judicial economy / greater certainty in legal planning; (ii) avoid confrontation between branches; (iii) means for giving provisional advice (so president knows what he’s getting into)
· NOTE: Many state courts can and do give advisory opinions; also, British Crown had power to seek advisory opinions at time of the Founding

· Meaning of “case or controversy”: 

· Rule (Marbury): Congress cannot provide SCOTUS with jurisdiction beyond what Art. III provides

· Two models of judicial review:

· (a) Law-declarer: Courts exist to enforce the law and say what it is
· Every right has a remedy, so if π has a right the judiciary must be able to fashion a remedy
· Courts exist not only to settle disputes, but also to recognize and promote social norms that transcend individual controversies
· (b) Dispute-resolution (Marbury, Hayburn’s Case, Lujan): Court intervenes only when necessary to resolve a tangible dispute
· Power of judicial review exists only as a necessary incident of the power to decide cases
· Justifications for judicial review:

· (a) Court’s power to review cases arising under the Constitution would make no sense absent power to strike down laws contrary to the Constitution

· (b) Absent judicial power to invalidate acts of Congress when contrary to the Constitution, Constitution would be no more of a fundamental law than statutes

· The Court’s job is to resolve cases, and when a statute conflicts with the Constitution the Court must decide which governs

· “It is emphatically the province and duty of the judicial department to say what the law is.  Those who apply the rule to particular cases, must of necessity expound and interpret that rule.  If two laws conflict with each other, the courts must decide on the operation of each.”

· Marbury v. Madison: Marbury sued for writ of mandamus in SCOTUS to require Madison to deliver to Marbury his commission

· NOTE: This is not a political question case because Madison did not have discretion to turn over the commission; it was a ministerial duty

· Holdings:

· (i) Marbury has a right to the commission (because it has been signed and sealed)
· The delivery of the commission by the Secretary of State is merely a ministerial act, not a matter of political discretion (so no S/P concerns)
· (ii) There is a remedy here (because Marbury has a “vested legal right”)

· NOTE: This means a third party could not bring suit on Marbury’s behalf, because under Marbury a party must have a vested legal right to bring suit

· Because the law gives Marbury a vested legal right, Court must decide the case no matter who the other party is

· (iii) SCOTUS lacks power to provide Marbury a remedy (write of mandamus), because issuance of mandamus would be an act of original jurisdiction and Art. III does not list mandamus actions as falling under the Court’s original jurisdiction
· Madison here reading Art. III original j/d grant as both floor and ceiling, even though possible was just floor (counter: expressio unius)

· Upshot: Judiciary Act provision giving SCOTUS original jurisdiction in mandamus actions is unconstitutional

· Finality of judicial decisions:

· Rule (Hayburn’s Case): A court’s decision cannot be subject to review (or reversal) by Congress or the president

· Reason: Otherwise courts look subordinate to the other branches (encourages bad habits of mind)
· Applications:

· Permissible: Statute that:

· (i) Has effect of interfering with [or altering] ongoing injunctive relief, such as by granting an automatic stay (Miller v. French)

· Reason: Prospective relief is subject to continuing supervisory j/d of court, so may be altered by subsequent changes in law

· (ii) Changes applicable law while case is still pending (Plaut)

· (iii) Establishes retroactive liability of one party to another [in the absence of a final judgment dismissing suit] (Plaut)

· (iv) Authorizes suits that otherwise would be time-barred [or subject to res judicata?] [in the absence of final judgment dismissing suit] (Plaut)

· Impermissible:

· (i) Statute directing courts to reopen final judgments in private lawsuits (Plaut)

· Exception (Glidden Co.): Where execution (not validity) of a judgment depends on action by another branch (e.g., where Congress must appropriate money to satisfy a judgment)
· Reason: Courts often must rely on other branches for executive of judgments, because Congress has power of the purse and sovereign immunity applies
· Rule (Hayburn’s Case): Exercise of Art. III power requires adversariness (a ∆) at the outset; “potential” adversary in the background not good enough
· Exceptions 

· (i) Where π making a claim of legal right and asking for a reward (Glidden)

· (ii) Where a particular nonadversarial proceeding has been held in Art. III courts since the time of the Founding (“constitutional easement”) (Tutun)

· BUT, examples of non-adversarial Art. III proceedings: default judgments, structural decrees (decrees mandating future action) that courts enter as judgments, vacaturs of conviction for fact that crime charged and convicted of not really a crime
· Response: These non-adversarial proceedings are all incidental to dispute-resolution functions
· Hayburn’s Case: Under federal statutory scheme, circuit courts determine disputed facts in Invalid Pensioners Act claims; courts’ decisions certified to Secretary of War, who then decides whether the court’s decision is correct; if Secretary decides court’s decision is not correct, issue goes to Congress to resolve

· Holding: Statutory scheme is unconstitutional because court decisions under the scheme are subject to reversal by entity other than an Art. III court; also, inadequate adversariness because π is just a veteran applying for benefits (that government is a “potential” adversary is not good enough)
· Glidden Co.: Court of Claims judgments above $100K require a congressional appropriation

· Holding: Congress has so rarely refused to pay a judgment (15 times in 70 years) that this scheme does not violate Hayburn’s Case; also, there’s adversariness here because π is making a claim of legal right and asking for an award

· Tutun: Immigrant can get naturalized in a district court even though an essentially administrative proceeding with no real adversary; that government always a potential adversary potential confers sufficient adversariness

· Inconsistency with Hayburn: Suggests Congress can set up a scheme under which courts determine government benefits, so long as government a potential adverse party; JM thinks this case is impossible to reconcile with Hayburn’s Case
C. Standing (100-126, 129-153)
Principal: Fairchild (100); Allen v. Wright (101); Lujan (129); 
Note: Sierra Club v. Morton (115); Richardson (116); Heckler v. Mathews (117); Lujan (117); SCRAP (117); Laidlaw (118); Linda R.S. (124); EKWRO (124); Bakke (124); Lyons (125); Sanders Bros. Radio Station (141); Trafficante (141); Havens Realty Co. (142); Akins (142); Mass v. EPA (144); Data Processing (152)
· Background:

· Standing issues rarely arose pre–20th Century, because most disputes involved prototypical common law claims rather than claims of public right

· Reasons why standing disputes arose in 20th Century:

· (a) Rise of the administrate state: Created new public rights of a different nature than traditional common law rights: entitlements that government ha a duty to provide

· (b) Rights revolution: Expansion of substantive constitutional rights that lack a common law analogue (e.g., voting rights, Establishment Clause, equal protection)
· Arguments for/against a robust standing doctrine:

· Arguments for: (i) if lawsuits too widespread leads government to promulgate bland, noncontroversial rules and take noncontroversial actions

· Arguments against: (i) standing requirements favor objects of regulation over beneficiaries
· Framework:

· Three constitutional requirements:

· (a) Injury in fact: Injury must be “distinct and palpable,” not “abstract, conjectural, or hypothetical”

· (b) Causation: Injury must be “fairly traceable” to the challenged action

· (c) Redressability: A favorable decision must be “likely” to redress the injury
· Injury in fact:

· (a) Mere interest in vindicating the law (ensuring government follows the law) is insufficient grounds for standing; rather, π needs a “personal stake” in the controversy (Fairchild)
· (b) Stigmatic (or psychic) harm is insufficient for standing (Allen)
· Exception (Heckler v. Mathews, Bakke): Where π is the object of government discrimination (where π seeking personally to receive equal treatment) (Allen):
· I.e., where π seeking for chance to compete on an equal playing field

· JM: Thinks the stigmatic harm doctrine is actually a “judgment on the merits” (i.e., not value-neutral): Court deciding whether there is an actionable harm that —  if proved — merits relief
· Reason court dismisses on standing grounds rather than adjudicating merits is so it can avoid saying it’s okay for the IRS to break its own rules; instead, merely says “bring us the right π’s”
· (c) No standing to challenge discrimination against other people (Allen)

· (d) An interest group can have standing only if one its members has standing as an independent matter (Sierra Club)

· I.e., an interest group cannot use courts to vindicate its ideological preferences unless a member of the group has been concretely injured

· (e) Mere “intent” to do something in the future insufficient for standing (Lujan)
· (f) “Aesthetic” or “environmental” harm is sufficient for standing (SCRAP; Lujan)

· (g) “Reasonable concern” that pollution has damaged land π would otherwise use is sufficient for standing (Laidlaw)
· Causation:

· (a) No causation where injury (or relief) depends on speculative acts of third parties not before the court (Allen, EKWRO, Linda R.S.)

· Allen: No way to know (i) what racially discriminatory schools would do if IRS started denying them tax-exempt status; and (ii) what white parents would do if private school tuition went up
· JM: Again, seems like judgment on the merits; Court’s view is that IRS is not really responsible for the discrimination here

· NOTE: Odd that court refuses to admit that tax-exempt status affects conduct, when that is the entire purpose for tax exemptions in the first place (because they affect conduct)
· EKWRO: No way to know whether permitting nonprofit hospitals to deny free emergency services to indigent patients will lead hospitals to stop serving indigent patients
· JM: How you frame the claim affects how much of a bar causation is; Allen π’s might have survived had they framed the injury as deprivation of the right to attend schools in a district whose racial balance is not affected by illegal tax exemptions to racially discriminatory schools

· Redressability:

· Lujan (plurality): Too speculative to say that taking away 10% of the Aswan High Dam’s funding would have meant the dam was not completed; also, even if original regulation was reinstated agencies might still not consult with the Secretary
· Linda R.S.: Too speculative to say that prosecuting father who failed to pay child support would have caused him to start paying child support

· Ideological π’s: JM says that what’s really going on in standing cases is that the Court is trying to look behind the curtain  to “sniff out” ideological π’s

· Why ideological π’s should not be able to bring suit:

· (A) Role of courts in a democratic society

· (B) Separation of powers: Limit courts’ intrusions on / second-guessing of the executive branch (vindicating the law is the president’s job)

· Counter: Is the difference between applying to a discriminatory school and merely complaining about the school’s discrimination really of constitutional significance to the president’s take care duties?

· Counter: Is the difference between intending to return to a certain and buying a plane ticket to return really a difference of constitutional significance?
· JM: This means the interpretation of Art. III limits on judicial power depend on the interpretation of Art. II take care powers (and whether a given judicial power would interfere with the president’s take care powers), which in turn suggests the Court should take into account whether the political process in a particular case will actually lead the president / executive branch to faithfully execute the law

· JM: Neither the dispute resolution nor the law declaration model adequate explains all of the standing cases
· Congress’s power to create causes of action (Lujan): Congress lacks power to create an undifferentiated right shared by all to vindicate the public interest / ensure that government follows the law, where the congressionally conferred cause of action does not require π’s to show any sort of tangible or concrete injury
· Arguments for/against allowing Congress to create causes of action:

· Arguments against:

· (a) History is indeterminate (permitted at Westminster, but 19th Century precedent must show “special injury” to vindicate a public right)

· (b) Interference with executive function (puts courts in charge of overseeing the executive branch)
· (i) Agency will change conduct to avoid costs of litigation; and

· (ii) Judicial review transfers decisional authority (among reasonable alternatives) from the executive branch to courts (Marbury says this should happen only where there is a concrete dispute)

· Agency action going to be difficult when decisionmaking is divided among 500+ federal judges (problems of disuniformity)

· Idea is that we can trust the political process to protect against harms that are widely generalizable

· Counter: Maybe courts needed to check executive branch’s majoritarian impulses; also, not always clear that political process will adequately protect interests (e.g., Allen)
· (c) Gives litigants without concrete interests ability to sue

· Arguments for:

· (a) Absent congressionally created causes of action, asymmetry in who can sue — incentives to sue are skewed in favor of objects of regulation (private ordering) rather than beneficiaries

· (b) Judicial administrability: No clear, judicially administrable standard between permitting only common law causes of action  and permitting all congressionally created causes of action, so best to permit the latter

· Framework (JM): Congress can create an otherwise noncognizable cause of action so long as tied to a tangible, concrete injury (Hansen Realty an exception because there the π’s interest was clearly in vindicating the law)

· Mere interest in enforcing / vindicating the law not enough (Marbury)

· Counter: Only reason Marbury had a cause of action is because the statute said he did

· Impermissible congressionally created causes of action:

· (a) Right to enjoin agency action allegedly in violation of a federal statute (Lujan):

· Scalia: Wants to say Congress cannot create causes of action for ideological π’s to sue under

· Statute that said every American has a right to visit any state free of toxic waste would create nothing but a purely ideological π

· Kennedy concurrence: Congress can create causes of action, but must still (i) identify the injury it seeks to vindicate and (ii) relate that injury to the class of persons permitted to bring suit (can’t just say “anyone can sue”)
· Permissible congressionally created causes of action:

· (a) Right to avoid illegal(?) competition (Scripps-Howard Radio):

· Scripps-Howard Radio: FCC grants license to another radio station, thereby creating competition; π has standing to challenge grant because would create competition (oversaturate market)
· (b) Right to associate with minorities wrongfully excluded from one’s own housing complex (Trafficante)

· Trafficante: Tenants in housing complex sue landlord for discriminating against minority applicants; Title VIII creates right of action that encompasses tenants’ right to associate with people excluded from their complex

· (c) Right to truthful information about the availability of housing (Hansen Realty)

· Hansen Realty: “Testers” who go around to housing complexes have standing to challenge discrimination because Title VIII confers right to truthful information about the availability of housing

· (d) Right to have FEC procure information for you about a political committee’s activities for voting purposes (Akins)
· Akins: FEC classifies AIPAC as not a political committee and so not subject to FEC Act disclosure requirements; Akins files complaint against FEC for misclassifying AIPAC, complaint dismissed; FEC Act says any party aggrieved by an FEC complaint dismissal may bring a suit seeking review of the dismissal

· Distinction from Lujan: Informational injury more tangible/ concrete, because Akins wants information to help him evaluate candidates for public office and decide how to vote, as opposed to Lujan π’s desire to see endangered animals in undisturbed habitats
· “Informational injury”:

· Richardson: No standing to require CIA to follow Statement of Accounts Clause, because clause doesn’t confer a right of action (unlike FEC Act) (even though injury here was just as concrete)
· (e) Right to compete on an equal playing field (Bakke)

· Miscellaneous:

· Procedural injuries: Injuries arising from government’s failure to follow a procedure to which π was entitled or which is designed to protect a concrete interest of π
· Rule: No need to show causation or redressability (i.e., no need for π to show would have gotten benefit had correct procedure been followed)
· Sanders Brothers Radio: Federal Communications Act allows an appeal by any aggrieved person whose interests are adversely affected by an FCC decision to grant or refusing a broadcast license

· Holding: Congress can confer standing on competitor of new licensee to bring suit because competitor’s financial interests are affected (and make competitor likely to pay attention and correct any wrongs)

· Qui tam actions: False Claims Act permits private π’s to sue for monetary damages (for generalized injuries) on behalf of the US against anyone who has brought a false claim against the US
· Rule (Vermont Natural Resources): Qui tam actions are okay because (i) merely assignment of government’s claim to the individual litigant, and (ii) has been going on since the early republic
· Fairchild v. Hughes: π — a member of an interest group whose purpose was to protect states’ power to determine the franchise themselves — brought suit claiming several states had improperly ratified the 19th Amendment

· Π’s claims:

· (1) Improper ratification of amendment would dilute votes of legally qualified voters

· (2) Elections will become more costly because “force bill” authorizes US AG to bring criminal actions to force implementation of the Amendment

· Allen v. Wright: IRS had policy of denying tax-exempt status to racially discriminatory private schools; π’s were parents of minority children in school districts undergoing desegregation, claimed private schools in their districts were receiving exemptions despite engaging in racial discrimination, making them cheaper than they should have been

· How tax-exempt status lowers tuition: Eases fundraising because permits donors to write off donations as charitable contributions

· Heckler v. Mathews: Clause in statute says that if difference in men’s and women’s benefits found unconstitutional, women’s benefits fall to the level of men’s

· Bakke: π challenges UC’s racial quota system; has standing even though would not have gotten in even absent the quotas
· Lujan v. Defenders of Wildlife: Endangered Species Act (ESA) says each federal agency shall, in consultation with the Secretary of the Interior, ensure that their actions are not likely to jeopardize the continued existence of a species the Secretary has classified as “endangered” (i.e., agencies cannot spend money on projects that will harm species the Secretary has classified as endangered); citizen-suit provision says any person can bring suit to enjoin any agency alleged to be in violation of the ESA, including for failure to consult with the Secretary of the Interior
· Secretaries of Interior and Commerce promulgated regulation saying that the ESA applied to US-funded projects in other countries, then changed mind and said instead that ESA applied only to projects in the US

· D/W found some members who had been to endangered species habitats affected by US-funded projects in the past and said they intended to return in the future
D. The Political Question Doctrine (222-248)
Principal: Nixon (222)

Note: Baker (234); Colegrove (234); Powell v. McCormack (236); Davis v. Bandemer (237); Vieth v. Jubelirer (238); Munoz-Flores (239); Luther v. Borden (241); Coleman v. Miller (242); Hawke (243); Goldwater v. Carter (243); Japan Whaling Ass’n (244); Youngstown (245); Bush v. Gore (247)

· Background: Where does Court get authority to deny j/d to hear a clear legal question?

· JM: Sort of like Tutun and qui tam actions: Always been done this way, so courts can continue doing it

· Two competing theories of the P/Q doctrine:

· Wechsler (“classical theory”): P/Q doctrine is constitutional; courts simply determining where and how power is allocated (i.e., merits decisions)
· Two formulations: (White) Has the other branch “reasonably” interpreted the authority given to it (or has the other branch acted ultra vires); or (Rehnquist) is it up to the Senate alone to determine its authority here?

· JM: Finds Wechsler theory unconvincing b/c Court doesn’t engage in constitutional analysis in many P/Q cases; prudential factors seem to decide a lot of the cases
· Bickel/Souter (“prudential theory”): P/Q doctrine is a prudential (discretionary) doctrine that courts use to forbear from deciding cases that would be unwise to decide

· Connection to Marbury: Marbury says Court should not reverse discretionary exercise of executive power; maybe Court simply looking at action of other branch to see if it falls within other branch’s broad range of discretion, even if what other branch did is not what Court would have done

· JM: Maybe standard should be “ultra vires”: whether the other branch is acting outside the boundaries of its discretion

· Framework: Six circumstances where political question doctrine applies (Baker v. Carr):

· (a) Textual commitment to a coordinate branch
· In EPC cases (e.g., Korematsu), less likely to be a political question because explicit textual provision; same with cases involving Art. II powers (e.g., Youngstown); idea is that framers of these provisions expected there to be judicial review
· BUT, question of whether there was “immediate danger” to warrant calling out the militia is a P/Q [possibly because would involve judicial control and supervision over the militia’s activities] (Martin v. Mott)

· (b) Lack of judicially administrable standards (i.e., no law to apply)
· Coleman v. Miller: No judicially administrable standards to apply where π challenges state’s ratification of amendment after previously rejecting it (nothing in Constitution speaks to timing of constitutional amendments)

· BUT, Hawke v. Smith: Ohio used popular referendum to ratify constitutional amendment, a clear violation of Art. V, so P/Q doctrine does not apply
· Goldwater v. Carter: No judicially administrable standards to determine when the president may terminate a treaty (because Constitution addresses only ratification of treaties, not their termination)
· JM: Thinks burden should be on Court under this factor to show that the Court is unable to make a determination

· (c)–(f) Prudential considerations:

· (c) Need for policy determination more appropriately made by another branch

· (d) Lack of respect for another branch
· JM: This factor is boilerplate and doesn’t do any real work (Munoz-Flores: Origination Clause held justiciable)
· (e) Unusual need for unquestioning adherence to a decision already made by another branch

· (f) Embarrassment from multifarious pronouncements on a single issue

· Nixon v. US:: Federal district judge impeached by House and convicted by Senate; evidence heard by a Senate panel (committee), which prepared a report and stated its findings; judge brings suit claiming that hearing by panel violates the Impeachment Trial Clause; held, P/Q because:

· Textual commitment to a coordinate branch Constitution gives Senate “sole” power to try impeachments (textual commitment)

· Counter: “Sole” meant to clarify that Senate only tries and House only impeaches

· Lack of judicially administrable standards: “Try” is an open-ended word with a number of different meanings in the late 18th Century, so up to Senate to decide what “try” as used in the Impeachment Trial Clause means

· JM: There are plenty of textual clues in the surrounding language that make it sound like a real judicial-type trial

· White(?): If Senate merely tossed coin or convicted judge b/c he’s a “bad guy,” that would be over the line (Senate action must plausibly fit within the meaning of “try”); so, White would look at the merits
· Need for unquestioning adherence to decision already made by another branch: Would be pretty embarrassing to say should still be a judge, but nothing Court can do about it (could Court reinstate Nixon? What if the judgeship had been refilled?)
· JM: Court should have looked at Parliament and the states at the time of the Founding and looked to whether they ever delegated power to a committee

· Powell v. McCormack: House expels member for corruption; members sues; House says up to it to determine the qualifications of its members

· Holding: House can determine whether members satisfy the constitutionally named qualifications, but cannot make up new qualifications for member

· Luther v. Borden: Guarantee Clause (republic form of government) presents a P/Q
· Reasons: (i) Congress resolves the matter when it seats the Senators and Representatives from a given state; also, (ii) no one definition of what a “republican form of government” is
II. Congressional Control over Federal Jurisdiction

A. Federal Court Authority and State Court Jurisdiction (383-417)
Principal: Tafflin v. Levitt (384; also, Claflin); Tennessee v. Davis (394); Tarble’s Case (398); Testa v. Katt (408)

Note: Lear, Inc. (392); Yellow Freight System (393); Mesa (398); McClung (406); Slocum (407); Mondou (412); Howlett (413); Douglas (414); Herb v. Pitcairn (414); Felder (414); FERC v. Mississippi (415); New York v. US (416); Printz (416); Gregory v. Ashcroft (417)
B. State Court Remedies for Federal Rights (716-725)
Principal: Ward v. Love County (716)

Note: Iowa–Des Moines National Bank (719); McKesson (720); Reich v. Collins (721); Alden v. Maine (721); Reynoldsville Casket Co. (722); Crain (723); Ex Parte Young (725); Thunder Basin Coal Co. (725)

· Relationship between state and federal courts (Fallon):

· (Anti)Federalist model:

· (a) Ours is a system of dual sovereignty

· (b) Decentralization promotes liberty
· (c) State courts ultimate protectors of liberty (presumed competent to vindicate federal rights)
· Madisonian Compromise premised on assumption that state courts are adequate and available protectors of individual liberties (no federal question j/d until 1869)

· Nationalist model:

· (a) Civil War/Reconstruction amendments reshuffled the deck, making the federal government more “supreme” than previously (no more presumption of parity between state and federal court)
· Greatest mistrust of state courts following Civil War

· (b) Madisonian Compromise assumes there will be lower federal courts, so should read federal j/d statutes generously and bend over backwards to ensure availability of federal forums

· State Court J/D of Federal Claims:
· Arguments for/against concurrent state j/d:

· Arguments for: (i) convenience; (ii) enables π’s to select forum most likely to vindicate their right; (iii) protects against federal tyranny

· Arguments against: (i) Disuniformity in interpretations of federal law; (ii) federal judges presumptively expert in dealing with federal issues; (iii) federal courts likely to be more sympathetic to new federal statutes

· Generally, there is a presumption of state court parity
· Exceptions:

· (i) State court power to grant relief against federal officers

· (ii) State courts can refuse to hear federal claims so long as would also refuse to hear analogous state claims

· BUT, under Ward there’s a limit on this “nondiscriminatory state law” principle in the DP context
· Why Congress can trump the presumption: Supremacy Clause
· Exclusivity of federal j/d (Tafflin): For Congress to oust state court j/d over federal claims, there must be either:

· (a) Explicit statutory directive (“clear statement rule”);

· (b) Unmistakable implication from the legislative history; or

· (c) Clear incompatibility between state court j/d and federal interests
· No incompatibility in Tafflin because (i) federal courts won’t be bound by state court interpretations; (ii) RICO suits often involve violations of state laws, anyway; and (iii) state court suits will make it easier to enforce federal rights under RICO
· I.e., presumption against exclusive federal j/d, even where tools of statutory construction otherwise suggest exclusive federal j/d

· Tennessee v. Davis: Congress has power to determine when presumed parity between state and federal courts should be respected and when it should be excepted (so provision authorizing removal where ∆ is a federal officer is okay)
· Constitutional basis for federal j/d in Tennessee v. Davis (Mesa): Whether officer was acting within the scope of his authority is a federal question
· Upshot: Removal statute applies only when ∆ asserts a federal defense (and thereby implicates a federal question)
· State court control over federal officers: 
· (a) Writs of H/C against federal officers (Tarble’s Case): No (state cannot issue such writs)
· (b) Writs of mandamus (McClung): No
· Reason: Mandamus suits over federal officials could not have been heard prior to creation of federal government, so mandamus suits are not suits over which states had previous cognizance
· (c) Injunctive relief: Unclear (although casebook says “weight of reasoned opinion” suggests no)
· (d) Specific relief for actions at law (e.g., replevin) (Slocum): Yes

· (e) Damages awards: Yes
· Reason: In these cases the federal officers are not acting within the power of the federal government
· State courts’ obligations to hear federal claims (Testa): State courts must give effect to federal laws that provide j/d in state courts, even where federal law does not command states to hear claims under the law (i.e., state courts cannot refuse to enforce a federal law just because it’s a federal law)
· Reason: Supremacy Clause makes laws of US laws of the states, too, and state judges are bound by federal laws even when contrary to state policies; federal law not like law of a foreign nation
· Exception (Mondou; Douglas): State court may refuse to hear a federal claim where there is a reasonable “nondiscriminatory” state law barring the claim that applies to state and federal claims alike

· Upshot: State court must be open to federal claims if open to analogous state claims

· Qualifying nondiscriminatory state laws:

· (A) “Inconvenient forum” laws (Douglas)

· Exceptions to exception: 
· (A) Where state procedural law is contrary to (or burdens) a federal statutory scheme (Felder)
· Felder: State court may not apply (nondiscriminatory) notice-of-claim law in § 1983 civil rights cases, because would contravene § 1983’s purposes of providing remedies for abuse by state officials  (i.e., have a disparate impact on § 1983 civil rights cases)
· (B) Where application of state law would effectively cut off all relief for a constitutional violation / coerce parties to abandon DP claims (Ward)

· Reason: Cutting off all relief for constitutional violations itself violates DP (court implies right of action under DPC for deprivations of property)
· Commandeering principle (as applied to state courts) (Testa): Congress can commandeer state courts to hear federal claims (e.g., Congress can override state court procedural requirements), even though cannot commandeer state legislative or executive branches (New York v. US (Congres can’t commandeer states into regulating according to a federal scheme; Printz (Congress can’t force state officials to enforce federal laws))

· Distinction between Testa and NY and Printz: Supremacy Clause says federal law is law in state courts; no comparable provision exists for commandeering of state legislatures or executive branch officials
· Remedies (Ward): State courts must provide access to reasonable remedies for violations of federal law, including [or especially?] state deprivations of property in violation of DP (McKesson, Reich)

· (a) Promises of postdeprivation remedies (McKesson): If state promises postdeprivation remedy for payment of taxes (“pay now and challenge later”), must honor that remedy

· Remedial obligation in McKesson arises from DPC

· McKesson principle overrides state sovereign immunity in state court (Reich), because derives from DPC (Alden)

· (b) Taxes collected in violation of federal law (Reich): State must provide a remedy, although can choose between predeprivation and postdeprivation remedies

· NOTE: After Alden, this may no longer be true (all that may be required is McKesson’s principle that if state promises a postdeprivation remedy must provide one)

· (c) Federal courts not available (Crain): State court must provide remedy if federal courts not available

· Crain: Tennessee state court says lacks j/d to hear federal claim because claim is against the state so S/I applies [or, would be time-barred in federal court]
· Holding: Tennessee state court must hear the claim, because otherwise no remedy would be available

· NOTE: Under Ex Parte Young π’s can sue state officials for injunctive relief in federal court notwithstanding state sovereign immunity
· Tafflin v. Leavitt: Issue is whether civil RICO suits subject to exclusive federal j/d; statute says “any person” injured by a RICO activities “may sue . . . in any appropriate US district court)
· Holding: State courts have concurrent j/d over civil RICO actions
· Legislative history(?): Clayton Act, from which RICO language drawn, previously held to confer exclusive j/d on federal courts, and generally when language is borrowed from an existing statute Court assumes that interpretive decisions about that language carry over to the new act; BUT, presumption against exclusivity trumps
· Scalia’s theory: State court j/d predates/preexists the Constitution and does not derive from Congress, so state court j/d lies unless Congress affirmatively withdraws it through an explicit divestment
· Saying that federal courts have j/d to hear a case does not carry the negative implication that state courts do not have j/d (structural inference from Supremacy Clause)

· Tennessee v. Davis: Issue is whether Congress can provide for removal of federal claims from state to federal court; Davis is a federal agent who gets into a firefight with a Tennessee resident, kills the resident, and is charged with murder; Davis’s defense is that he was acting under federal authority, and federal law says this is removable to federal court because Davis was acting in his federal capacity
· Conflict with Tafflin presumption that state courts are available and adequate to hear federal claims, suggesting that the presumption doesn’t hold in all cases
· Idea is that states surrendered power to exercise exclusive j/d in ratifying the Constitution
· Tarble’s Case: Tarble enlisted in military even though wasn’t old enough; father goes to Wisconsin state court to get writ of H/C to order commander to release Tarble, court issues writ
· Broad vs. narrow reading of Tarble’s Case:

· (a) Broad reading:

· State and federal courts alien to each other, just like courts of different states

· Distrust of state courts (post–Civil War): State issuances of write could impede national military affairs

· JM: Might be seen as shift in presumption of state court parity, but remember that Claflin comes along (6 years later) and says Tarble’s Case was about military power, and that Tafflin and Testa also come along, and neither of those cases make sense if the Civil War dismantled the Madisonian Compromise 

· (b) Narrow reading (JM’s view):
· Maybe limited to the H/C–military context (i.e, maybe just means that H/C statute confers exclusive j/d in federal courts)

· Clear incompatibility here (under Tafflin) between state court j/d and federal interests, so Court just carving out an area of exclusive federal j/d because otherwise incompatibility would result

· Tarble’s Case (despite the separate sovereignty language) simply a statutory case that flips the Tafflin presumption for prudential reason in cases of federal H/C
· Conflict with Tafflin presumption of parity between state and federal court

· If Congress chose not to create lower federal courts, that would mean state courts only place to go to get writ of H/C

· McClung: State court lacks j/d in mandamus suit to compel federal land office register to make a conveyance
· Testa v. Katt: Emergency Price Control Act (EPCA) provides for treble damages where seller violates price controls; Katt sells Testa car above the authorized price and Testa sues for treble damages; state court refuses to award treble damages because EPCA is a “penal law” of a foreign government; courts of the state (Rhode Island) were open to price control damages claims under state law
· Felder: State law requires π’s suing government officers to give officers 100 days’ notice before filing the claim

· Holding: State courts cannot apply notice-of-claim law to federal § 1983 civil rights claims

· Reasoning: § 1983 premised on distrust of state officers, so requiring claimants to notify officers in advance contravenes purposes of § 1983

· Ward v. Love County: Congress passes tax exemption for certain Indian lands, admits Oklahoma as state conditional upon Oklahoma honoring the tax exemption, and Oklahoma reaffirms the tax exemption in its state constitution; then, in 1908, Congress removes the tax exemption and certain Oklahoma counties begin trying to tax the previously covered Indian lands, saying if owners did not pay the taxes the counties would seize the land, sell it, and charge 18% interest; landowners then pay the taxes under protest

· Oklahoma state law says a taxpayer who “voluntarily” pays a tax waives right to challenge the validity of the tax (or, that once taxes are paid over from a county to the state treasury, the taxpayer can no longer challenge the taxes)
· NOTE: This Oklahoma state procedural bar applies equally against federal and state claims, so is nondiscriminatory (no Testa problem)

· JM: Even though under Felder a federal law preempts state procedural laws contrary to the federal statutory scheme (and so might explain holding), Felder does not apply here because the federal statute does not create a right of action (unlike § 1983)

· Two DP violations:

· Procedural DP: Where person has an interest in a tax exemption, it cannot be taken away absent adequate procedures (Court remands to state court on this point)

· Substantive DP: DPC requires that taxpayers be able to challenge state seizures of property, but Oklahoma state law set up such that people cannot challenge the validity of their taxes (either pay tax and give up your claim, or face penalties for nonpayment and confiscation of your land while the action is pending)
· [NB: Actually, the substantive DP violation is just the unconstitutional deprivation of property (i.e., the deprivation of property in violation of law)]

· DP right requires a remedy

C. Congressional Power to Restrict Federal Judicial Power (275-324)

Principal: Sheldon v. Sill (283); Ex Parte McCardle (285); Battalgia (305); 

Note: Martin v. Hunter’s Lessee (288); Truax (293); Lauf (293); Felker (297); Klein (303); St. Cyr (315); Lockerty (321); Yakus (322)

· Congressional Control of Federal Court J/D:
· Vesting of less-then-complete jurisdiction (Sheldon): Congress can vest lower federal courts with something short of full j/d; only where Congress gives court powers not enumerated in Art. III is there a constitutional violation
· Reason: This is how things have been done since 1789

· Examples: (i) Judiciary Act of 1789 requires complete diversity of parties, even though Constitution does not; (ii) no federal question jurisdiction until late 1800s, and even then no federal review of state court rulings on federal questions unless the state court had ruled against an asserted federal right

· Jurisdiction-stripping:

· (a) SCOTUS appellate j/d (McCardle): Congress can make exceptions to SCOTUS appellate j/d (can withdraw appellate j/d of SCOTUS by withdrawing previously enacted statute granting appellate j/d, even where withdrawal is clearly to prevent Court from deciding a case Congress doesn’t want Court to decide)
· Clear statement rule (Felker): Court requires a very clear statement of congressional intent to strip appellate j/d

· Upshot: SCOTUS always finds a way to read around a congressional statute stripping the Court’s appellate j/d
· Lauf: Court reads “court of the US” in j/d-stripping statute to mean a court created by Congress, and since SCOTUS not created by Congress, j/d stripping statute doesn’t apply to it
· Felker: AEDPA says H/C appeals not authorized by lower federal courts are not appealable to SCOTUS; Court gets around bar by saying still has original j/d (under common law powers) to hear such claims

· Reason (McCardle): By enumerating categories of SCOTUS appellate j/d in Judiciary Act of 1789, Congress impliedly excepted all categories not enumerated (“reversed the polarity”)

· Upshot: Unless Congress has explicitly granted SCOTUS appellate j/d, no SCOTUS appellate j/d
· (b) Rules of decision / SMJ withdrawals: 

· Constitutional cases (Klein): Congress cannot prescribe rules of decision by categorically withdrawing j/d
· Klein: Problem is that Congress conditions j/d on the arguments π’s make (saying Court cannot grant relief if π’s rely on certain arguments)

· BUT, the line between a permissible withdrawal of j/d and an impermissible prescribing of a rule of decision is thin
· Okay: Withdrawal of j/d over all privacy cases and all substantive DP cases

· Not okay: Withdrawal of j/d over cases that question whether Grisdowld should be overturned

· JM: Withdrawing j/d over certain subject matters is essentially to prescribe a rule of decision in those cases, 

· Statutory cases: Congress can withdraw j/d over certain classes of cases
· Lauf: Congress can withdraw federal court SMJ over yellow-dog contracts
· BUT, employers have a DP right to enforce yellow-dog contracts (Truax)

· Robertson: Congress can amend statute to require that cases pending under the statute come out a particular way

· Court interprets rule of decision to be amendment of the underlying statute

· (c) Jurisdictional gerrymandering (Lockerty): Congress can allocate federal j/d among courts however it wants, up to and including splitting claims into separate forums (Yakus)
· This holds true even where some courts are thereby barred from evaluating the validity of the statute under which a suit in the court is brought, so long as there is still a reasonable opportunity to challenge the suit in another forum (i.e., so long as DP satisfied) (Yakus)
· (d) J/d to determine j/d (Battaglia): Courts always retain j/d to decide whether they have j/d (at least in cases implicating DP)
· Reason: Taking away all remedies to vindicate a DP right is itself a DP violation (so j/d-stripping provision invalidated and severed so court can proceed to the merits of the DP claim)
· Counter (Hart): When Congress has stripped lower federal court j/d, federal court should dismiss case and π’s should go across the street to state court
· Reason: Lower federal courts have no j/d unless Congress gives it to them, but state courts’ j/d does not depend on a grant from Congress (but rather from state constitutions)

· Counter: Maybe Civil War amendments reshuffled the deck, because rested on idea that state courts cannot be trusted
· (e) SCOTUS original j/d (Marbury): Congress cannot increase beyond what’s listed in Art. III
· Three views of Congress’s power to control federal court j/d:

· (a) Orthodox view (Sheldon; McCardle): Congress has plenary power to define lower court j/d and plenary power to define SCOTUS appellate j/d

· JM: This view likely to stay because now such a part of our conception of federal court power

· (b) Clinton thesis: Congress has no power to define federal court j/d; Congress must vest federal courts with all categories of j/d enumerated in Art. III

· Art. III, § 1 says SCOTUS and lower federal courts collectively exercise (all) the judicial power, and Art. III, § 2 says the judicial power “shall” extend to the nine heads, so the federal courts must receive “all” possible j/d

· Counter: Art. III,§ 1 can plausibly be read to say that if it is established, the judicial power shall be established in the federal courts

· (c) Amar thesis: Federal court j/d over first three heads of federal j/d is mandatory (a federal court must hear these cases at some point), but over last six heads is optional (up to Congress)

· Look at phrasing of Art. III, § 1: Judicial power extends to “all cases” under the first three heads of j/d but only to “controversies” under the last six heads

· Counter (Meltzer): “All cases” means civil and criminal cases; “controversies” means just criminal cases

· JM: Amar’s thesis has some force, because the first three heads are the sorts of cases you would really want federal j/d over (federal question cases; cases affecting foreign officials; cases of admiralty or maritime j/d)

· Counter: Judiciary Act of 1789 vested far less than full federal question j/d (including for the first three heads of j/d) in federal courts

· JM: Really have to evaluate Amar’s thesis by looking to its functional effects

· Sheldon v. Sill: Hastings and Sill citizens of NY; Hastings assigns claim to Sill, a resident of MI, so that Sill can sue in diversity; federal statute says to have diversity j/d there must have been diversity before assignment

· Sill’s argument: Congress required to vest lower federal courts will all powers mentioned in Art. III

· Ex Parte McCardle: In 1867 Congress passes statute providing for appellate review of federal H/C decision in SCOTUS; McCardle arrested, convicted, brings H/C appeal before SCOTUS; while appeal is pending Congress passes statute removing SCOTUS’s j/d to review federal H/C decisions

· Art. III, § 2, cl. 2: “In all other cases before mentioned, the Supreme Court shall have appellate jurisdiction, both as to law and fact, with such exceptions, and under such regulations, as the Congress shall make.”

· How to read McCardle:

· Narrow reading of McCardle: McCardle affected only appellate j/d for H/C claims, and even then SCOTUS still had original j/d over H/C claims (Ex Parte Yerger)

· Medium reading (Hart): Ask how important the subject being stripped is (in comparison to H/C)

· Idea is that Congress cannot make exceptions that swallow the rule: SCOTUS must still retain “essential functions” of judicial power (maintaining the supremacy and uniformity of federal law)

· Problem: Judiciary Act of 1789 only provided federal question j/d where a state court had denied a federal right

· Klein: During Civil War the Union seized property from people giving “aid and comfort” to the Rebels; Congress passed statute saying people could get their property back if they hadn’t in fact given aid and comfort to the Rebels; after the war Johnson started pardoning people, and Congress passed a statute saying that (i) accepting a pardon was conclusive evidence that you gave aid and comfort to the Rebels and (ii) if a person files suit to get his property back and his claim is based on receiving a pardon, the federal court must dismiss for lack of j/d

· Holding: Court invalidates the rule-of-decision statute

· Robertson: While two cases against EPA under Endangered Species Act (ESA) are pending in the 9th Circuit, Congress passes appropriation rider saying if the EPA does X and Y  then the cases shall be “deemed satisfied”

· Holding: Rider is okay because amended underlying statute rather then telling court how to rule

· Lockerty: Emergency Price Control Act (EPCA) says Price Administrator gets to set prices; Congress creates Emergency Court of Appeals (ECA), gives ECA exclusive j/d to hear challenges to the statute or to the Administrator’s price orders, and limits ECA’s power to issue preliminary relief (TRO’s, etc.)
· Holding: EPCA does not violate Art. III or the DPC
· Reason Congress would want to gerrymander j/d: (i) expertise and (ii) statute-favorable tribunal
· Yakus: EPCA channels challenges to EPCA and Administrator’s orders to ECA, but allows US Attorneys to bring enforcement actions in local federal district courts; Yakus has enforcement action brought against him in district court, wants to challenge validity of the statute, the Administrator’s price order (more than 30 days after the order was promulgated), and the enforcement order

· Holding: J/d-splitting is okay, even though district court not able evaluate validity of EPCA or price order, because reasonable opportunity still given to be heard

· Charles Black: Congress’s j/d-splitting power is a check on judicial abuse of power, because means Congress can reallocate j/d if courts start abusing their authority

· NOTE: Court phrases time-limitation question as whether adequate time given to challenge the regulation, not whether j/d-splitting violates DP; says okay to give less time to challenge regulation during wartime given government’s heightened interest in swift decisionmaking

· Battaglia: Under Fair Labor Standards Act (FLSA) employees get time-and-a-half pay for overtime; SCOTUS rules that travel time in mines constitutes working time; Congress immediately passes Portal-to-Portal Act saying that (i) the SCOTUS decision does not apply retroactively (to time already worked) and (ii) federal courts lack j/d to hear over travel-time claims under the FLSA

· Why 2d Cir. has j/d despite Portal-to-Portal Act: J/d to decide whether it has j/d (i.e., j/d to decide whether j/d-stripping statute is constitutional)

· Connection to Ward and Klein: Taking away a remedy to vindicate a DP right is itself a DP violation (i.e., there is a procedural DP right to have a substantive DP right vindicated)

· Congress cannot take away your property (Ward: tax money; Klein: pardon) and then remove all remedies for getting the property back; courts always retain j/d to decide whether they have j/d to hear constitutional (DP) claims
· JM: Court here basically invalidating restriction on its own j/d and severing it (and then deciding the merits); would have been better for court to say this is a constitutional violation but we lack j/d so go across the street to the state court

· Hart: State courts are the ultimate guarantors of liberty because they do not depend on Congress for their authority, so shouldn’t worry when Congress strips all j/d from federal courts

D. Adjudication by Non-Article III Federal Tribunals (324-363; Thomas)
Principal: Crowell v. Benson (324); Schor (349); Thomas v. Union-Carbide (handout)

Note: Falbo (336); Estep (337); Mendoza-Lopez (337); Northern Pipeline (342)

· General framework (Crowell): 

· Public right (Thomas v. Union Carbide): A right (even between private parties) created by Congress as part of a public regulatory scheme (“closely intertwined” with a public regulatory scheme)

· Distinction from Crowell: In Crowell the statutory right replaced a common law right, so still a private right; in Thomas, the right between private parties was created out of whole cloth by Congress

· Old definition: Right against the government (created by statute, e.g., social security benefits, radio broadcast licenses)
· Rule: Can be assigned to non-Art. III tribunal

· Reason: If right depends on Congress for existence, Congress can condition your exercise of the right on your waiving an Art. III tribunal

· Exception (Thomas): Art. III court always retains power to review “ultra vires” (unconstitutional) agency action (i.e., to determine whether agency action was unconstitutional)
· “Ultra vires”: So unreasonable that agency acting outside its j/d

· Martin’s Lessee: Executive can issue distress warrants (without judicial involvement) to seize property of tax collectors who fail to pay collected taxes over to the US Treasury, because this is how things were done at common law

· Private right: Traditional, common law right against another private party

· Rule (Schor): Can be assigned to non-Art. III tribunal only if passes three-factor balancing test (first factor most important):

· (i) Extent to which “essential attributes” (scope and function) of judicial power reserved to Art. III courts and, conversely, extent to which non-Art. III forum exercises the range of j/d and powers normally vested only in Art. III courts

· Has Congress intruded too much on the powers of Art. III courts, and do Art. III courts retain adequate levels of supervision over matters assigned to the administrative agency?
· Relevant considerations:

· Northern Pipeline: (i) Breadth of agency j/d (scope of claims to be adjudicated); (ii) how many powers of Art. III courts agency tribunal exercises; (iii) how deferential the standard of review is; (iv) whether agency determinations/orders are enforceable on their own (i.e., self-enforcing)
· Schor: (i) how frequently agency going to exercise traditional Art. III powers; (ii) how deferential standard of review is; (iii) how many powers of Art. III courts agency tribunal exercises (iv) whether Art. III tribunal still open for traditional private right claims; (v) whether have to go to court to get enforcement of traditional private right claims

·  (ii) Origins (nature) and importance of the right to be adjudicated

· (iii) Concerns (reasons) that drove Congress to depart from the requirements of Art. III

· Did Congress have a good reason for intruding on the powers of Art. III courts?

· Crowell: expert adjudication; Schor: consolidation of claims

· Old rule (Crowell): Private rights can be assigned to a non-Art. III tribunal only if non-Art. III tribunal acts as merely an “adjunct” to Art. III court (like a jury or admiralty special master)

· For non-Art. III tribunal to be merely an “adjunct,” Art. III court must retain de novo review of (i) questions of law and (ii) jurisdictional facts

· “Ordinary” facts: Review asks whether the factfinder is insane (whether factual determinations were “contrary to the indisputable character of the evidence”)
· Reason: Factual findings contrary to the indisputable character of the evidence lie outside the agency’s j/d, so becomes an issue of whether agency acted “ultra vires” and thus a question of law
· “Jurisdictional”/”constitutional” facts: De novo review
· JM: This part of the opinion is obsolete because following St. Joseph Stockyards an agency can make factual findings so long as the court applies the facts to the law (i.e., so long as the court gets de novo review of questions of law)

· BUT, what does remain is that the agency cannot act “ultra vires” (violate DP) by either (i) adjudicating when it lacks j/d or (ii) rendering a factually groundless decision
· Problems with non-Art. III tribunals: (i) Art. III doesn’t make exceptions for efficiency; (ii) if Congress thought Art. III courts can’t handle influx of agency business can create new Art. III judgeships and enforce expertise requirements through confirmation process; (iii) what’s really going on with non-Art. III tribunals is Congress wants tribunals that will be responsive to political pressure
· BUT, Art. III court must get de novo review of questions of law

· Using agency rulings as basis for criminal liability:

· Rule (Mendoza-Lopez): A criminal ∆ cannot be convicted on basis of an agency adjudication unless ∆ has had a meaningful chance to challenge the validity of the underlying adjudication/regulation (whether in the hearing below, as a collateral attack on the hearing below, or during the criminal trial)

· Falbo: Judicial review of agency determination that ∆ failed to show up for draft not required before prosecuting ∆ for draft dodging
· Clarification (Estep): If ∆ wants to challenge in court his classification as draft dodger, must first exhaust administrative remedies by appealing through the agency; π in Falbo did not exhaust administrative remedies before going to court
· Mendoza-Lopez: If ∆ denied DP in agency proceeding, can rely on DP violation as a defense in a later criminal proceeding

· Crowell v. Benson: Federal workers comp scheme covers injuries on navigable waters during the course of employment; Commissioner adjudicates disputes, and losing party can go to court to enjoin the award

· JM: This is Art. III business because covers a private right (liability of one person (employer) to another (employee)); if Congress replaces a common law right with a statutory right and a claim between two parties arises under that right, it’s Art. III business
· Why okay for non-Art. III court to adjudicate private rights:

· (i) Expertise / administrative efficiency

· (ii) In Art. III court the jury finds facts, and in admiralty cases special masters find facts

· Counter: (i) Statute in Crowell blocks de novo review of facts, unlike in an admiralty case; (ii) also, agency employees are not independent appointees

· Northern Pipeline: Bankruptcy Act of 1789 allows Art. II bankruptcy courts to hear [all] state law (tort and contract) claims related to bankruptcy proceedings

· Holding: These are private rights, and the bankruptcy courts are not adjuncts to Art. III courts, so unconstitutional delegation of adjudicatory power

· Why bankruptcy courts not adjuncts:

· (i) Bankruptcy courts have broad j/d (adjudicate a wide range of claims)

· Compare to Crowell, where Commissioner really just an expert factfinder

· (ii) Bankruptcy courts have all the powers and abilities of district courts (can conduct jury trials, issue contempt orders, issues writs of H/C to obtain witnesses)

· (iii) Factual findings reviewed under deferential “clearly erroneous” standard

· JM: This is actually the same standard applied in Crowell
· (iv) Bankruptcy court judgments are binding (enforceable)
· Unlike in Crowell, where had to go to court to get the Commissioner’s decision enforced (NB: Is this right?)
· Three types of non-Art. III courts that pass constitutional muster: (i) courts-martial, (ii) territorial courts, (iii) adjudications of public rights disputes
· Reason these are okay: (i) history; (ii) legislative courts don’t have policymaking responsibilities, unlike agencies
· CFTC v. Schor: Conticommodity (CC) brings contract claim against Schor in district court to recover debt Schor owes CC; Schor brings reparations claims in CFTC, alleging fraud by CC; Schor asks district court to dismiss CC’s contract claim; CC voluntarily dismisses district court case against Schor, agrees to bring debt counterclaim before CFTC; Schor loses; issue is whether CFTC can adjudicate CC’s common law counterclaim against Schor
· Application of three-factor balancing test in Schor:

· (i) CFTC’s Art. III power is narrow, because common law counterclaims only going to arise every once in a while (and are incidental to CFTC’s primary adjudicative power)
· (ii) Nondeferential standard of review:  “contrary to the weight of the evidence”
· (iii) CFTC cannot issue writs of H/C or hold jury trials

· (iv) Can still go to Art. III court to adjudicate counterclaims
· (v) Have to go to court to get enforcement of counterclaims

· (vi) Reason for permitting counterclaims in CFTC was to (i) permit expert adjudication and (ii) encourage consolidation of claims (for efficiency)

· JM: If π’s not able to try all claims together before CFTC, will go to district court to save money by bringing all claims together

· (vii) This is a private right, but enough of the factors point the other way

· Dissent (Brennan): Balancing test sets up tangible, quantifiable (and immediate) interest against long-term, abstract interest in preserving Art. III powers in such a way that deck is stacked against claims that delegation of adjudicatory power violates Art. III

· JM: Doesn’t like the balancing test because factors not weighted or prioritized; we know Northern Pipeline is too far, and that’s about it

· Why does Congress vest adjudicatory power in agencies rather than creating specialized Art. III courts (like the ECA)?  To retain control over adjudications

· Thomas v. Union Carbide: FIFRA says to sell a pesticide you must register it with the EPA, which is a very expensive process; EPA starts requiring prior registrants to share (i.e., sell) information to late registrants; Congress amends FIFRA to require registrants to submit to mandatory arbitration if can’t come to settlement on their own; statute says arbitration determinations are subject to review for “fraud, misrepresentation, or other misconduct”
· Holding: Right to arbitration is a public right because (i) created by statute and (ii) Congress could have set up scheme where agency effectively arbitrated itself (charged fee of later registrant and subsidized earlier registrant)
· Art. III court retains j/d in public rights cases to protect “against arbitrators who abuse or exceed their powers or willfully misconstrue their mandate under governing law”

III. Applications: Suspension of the Writ

A. Federal Executive Detention: Military Tribunals (Milligan; Quirin; 1152-1213)
Principal: Ex Part Milligan (handout); Ex Parte Quirin (handout); Boumediene (1168, 1192)
Note: Ex Parte Bollman (1155); St. Cyr (1162); Ahrens v. Clark (1164); Braden (1164); Johnson v. Eisentrager (1165); Burns v. Wilson (1165); Rasul (1166); Hamdi (1183); Parhat (1208)
· Military commissions:
· US citizen not in league with the enemy (Milligan): Military commissions permissible only in theater of war where regular courts are closed

· US citizen unlawful combatants (Quirin): Military commissions okay
· Reasons: (i) Absurd to say can try US servicemembers in non-Art. III tribunals but must try unlawful combatants in Art. III tribunals; (ii) 1806 statute authorized non-Art. III trials for alien spies (longstanding practice, like in Tutun and qui tam cases); (iii) Congress’s power to define offenses against the laws of war takes unlawful combatants outside 5th and 6A protections; tradition of reading atextual exceptions (no jury trials in petty offenses, criminal contempt) into 5A and 6A
· JM: Wonders what the limit is to the Tutun principle where history conflicts with text; Court pays little attention to DP protections (“surrounding constitutional architecture”) here
· Surrounding constitutional architecture: (i) Art. III, § 2, cl.2 (trial of all crimes except impeachment shall be by jury); (ii) 5A (grand jury indictment required in capital crime); (iii) 6A (jury trial required in all criminal prosecutions)
· Non–US citizen unlawful combatants (Quirin): Military commissions okay
· Due Process:
· US citizens (Hamdi): Applying Mathews balancing, government must give detainee (i) notice of and (ii) opportunity to contest the factual basis of the government’s detention; (iii) however, once government makes out prima facie case burden shifts to detainee to disprove government’s claims
· Habeas Corpus:

· Suspension Clause basics (St. Cyr):

· (a) Suspension Clause gives Congress the obligation to provide federal H/C j/d wherever the writ runs (St. Cyr)

· (b) Clear statement required in order for Congress to suspend the writ (St. Cyr)

· How far the writ runs:

· (a) Writ extends at least as far as it did in 1789 (St. Cyr)

· (b) Three factor balancing test (Boumediene): (governing standard)
· (i) The citizenship of the detainee and adequacy of the process through which the apprehension was made

· (ii) The nature of the sites where the apprehension and detention took place

· (iii) The practical obstacles inherent in resolving the prisoner’s entitlement to the writ

· JM: Kennedy here is dumping the old common law of H/C in favor of a new rule that gives the Court more power to determine where the writ runs

· Application of test in Boumediene: (i) Process here was less than in Eisentrager, where there was a full-blown military commission; (ii) US has more control over Gitmo than the Landsberg prison; (iii) US was answerable to combined allied forces in Germany; no such practical concerns in Gitmo

· (c) Four possible options:

· (i) Suspension Clause protects writ as it existed in 1789, and no more (Scalia in Boumediene)

· (ii) Suspension Clause operates as a ratchet: Whenever Congress or the Court extends the writ, no going back

· (iii) H/C is a common law writ that expands and evolves over time as circumstances as understandings of justice change (Boumedience majority)

· (iv) Writ runs wherever the US exercises coercive power

· Adequate substitute remedies for H/C review:

· Rule (Boumediene): If Congress provides an adequate substitute remedy for H/C, can strip H/C j/d without suspending the writ

· Substitute process must include (Boumediene):
· (i) Authority to order release (correct errors in earlier proceeding)
· (ii) Ability to review new exculpatory evidence
· (iii) Opportunity for petitioner to show he is being held pursuant to an “erroneous application” of relevant law

· This includes opportunity to show the executive lacks legal authority to detain and opportunity to contest the earlier proceeding’s findings of fact

· (iv) Habeas court must have authority to conduct a “meaningful review” of both the cause for detention and the executive’s power to detain
· NOTES: 

· (i) Adequacy of substitute process tied to amount of process petitioner got in prior proceeding (rigor of earlier proceeding)
· Purpose of H/C review is to ensure accuracy of the prior proceeding

· Need for collateral review more pressing in case of executive detention than in case of trial and conviction

· Where earlier proceedings more through (as with a military commission), review to ensure executive had legal authority to try petitioners may be sufficient

· Where petitioner had “full and fair opportunity to develop his claims” in the earlier proceeding, foreclosing consideration of evidence not previously presented may be appropriate

· Problems with CSRTs (Boumediene): (i) petitioner cannot call witnesses unless “reasonably available”; (ii) classified information not revealed to petitioner; (iii) no assistance of counsel; (iv) government’s evidence receives rebuttable presumption of validity (v) new evidence cannot be admitted after CSRT concludes, although Deputy Secretary can order a new CSRT in light of new evidence (but DepSec’s decision wholly discretionary, and DTA does not allow detainee to challenge DepSec’s decision not to order a new CSRT)
· NOTE: Length of delay of CSRT review is relevant 
· (ii) H/C now goes beyond what DP requires, since CSRT proceedings satisfied rules Hamdi Court laid out [NB: Not sure this last part is accurate.]
· (iii) This constitutes a fundamental change in the understanding of the writ; prior to Boumedience, H/C review considered two questions (this is the test Roberts would have adopted):
· (A) “Ultra vires”: Whether lower court or tribunal was acting within its lawful power/jurisdiction (as given by Congress) or whether it was acting “ultra vires” (Crowell; Thomas; Estep)

· (B) DP: Whether lower court or tribunal’s procedures comply with DP (Constitution and laws of US) (Brown)

· JM: Kennedy here dramatically expanding writ; writ now empowers judges to correct errors and compensate for the deficiencies of the tribunal that authorized detention
· JM: Kennedy has created ill-defined balancing tests for both the scope of the writ and the adequacy of substitute remedies that have little or no connection to concrete traditions defining the scope of H/C; really expanding Court’s power here (giving Court basically freewheeling authority in this area)
· Ex Parte Milligan: Milligan, a citizen of Indiana (and not a Confederate spy), accused of inciting insurrection, tried by military commission
· Holding: Milligan’s trial by military commission was unconstitutional because the courts were open and operating in Indiana; trial by jury required (by 5th and 6As) unless Congress has suspended the writ of H/C
· NOTE: Concurrence points to fact that Congress hadn’t authorized the military commissions and says maybe would have been different if it had
· Ex Parte Quirin: German soldiers (including one US citizen) land in New York and Florida, change into civilian clothes, goal was to blow up US war production facilities; tried by military commissions; sentenced to death

· NOTE: Court doesn’t read negative implication into 5A “land and naval forces” exception to grand jury requirement because unlawful combatants not covered by 5A in the first place

· Congress through the Articles of War has conferred power by implication on the president to try offenses against the laws of war (incorporation by reference of the laws of war)
· Hamdi: Hamdi, a US citizen, captured in Afghanistan and transferred to bring South Carolina; Hamdi’s father brings H/C petition claiming (i) government lacked authority to detain Hamdi and (ii) Hamdi was not in fact an enemy combatant; only evidence against Hamdi was the Mobbs Declaration

· Holding: US had power to detain Hamdi because an enemy combatant and president had authority to detain Hamdi under AUMF; Hamdi had not gotten adequate process to determine whether he was an enemy combatant 

· Dissent (Scalia): Citizens are entitled to Art. III trials, because of: (i) historical practice (Quirin a mistake); (ii) H/C is remedial arm (flipside) of DPC; (iii) Treason Clause supplies exclusive means of trying US citizens who fight against US during time of war (alternative are to try Hamdi for treason or suspend the writ)

· St. Cyr: AEDPA says “no court” shall have j/d to review “any” removal order of an alien for having committed certain crimes

· Holding: Congress wasn’t clear enough in suspending the writ, because AEDPA didn’t mention § 2241; so long as § 2241, there’s a right to judicial review

· Idea is that if Congress is obligated to provide j/d to issue writs of j/d, and if Congress fails to grant h/d j/c, that itself is a suspension of the writ

· Suspension Clause obligates Congress to provide federal j/d over the writ of H/C [NB: Where H/C not available in state court?]
· BUT, Under Madisonian Compromise Congress not required to create lower federal courts, so reading Suspension Clause to require federal H/C j/c doesn’t make a lot of sense

· BUT, remember Tarble’s Case, which says state cannot issue writ of H/C against federal officers, so if Congress doesn’t provide H/C j/d in federal courts, petitioner seeking writ against federal officer has nowhere to go

· Road to Boumediene: 

· Ahrens: H/C j/d extends only to location of the immediate custodian

· Statutory revisions:

· § 2255: Petitioner can file non-H/C motions in sentencing court rather than district of incarceration

· § 2241: For state prisoner detained in state with more than one federal district, petitioner can file H/C in the district either of conviction or of confinement

· Eisentrager: An enemy combatant tried and detained abroad does not have access to the writ of H/C, so not a suspension to deny such combatants access to the writ

· Braden: Following statutory revisions, policy underlying Ahrens eroded and petitioner no longer required to bring writ in district where petitioner is held in custody

· Rasul: Eisentrager was a constitutional case because at the time § 2241 was interpreted not to confer H/C j/d if the custodian was not in the same district as the petitioner; Braden, however, revised the interpretation of § 2241, so had Eisentrager come up post-Braden Court would not have had to reach the constitutional question; don’t need to worry whether Braden extends to a petitioner overseas, because Gitmo is not really overseas
· Holding: § 2241 extends statutory H/C j/d over Gitmo
· MCA/DTA: Congress strips H/C j/d over aliens detained at Gitmo and determined to be enemy combatants (MCA) and channels review into the D.C. Circuit (DTA)

· Review under DTA: D.C. Circuit reviews (i) whether CSRT was conducted in accordance with the Secretary of Defense’s CSRT regulations (status determination supported by a preponderance of the evidence), and (ii) whether Secretary’s CSRT standards and procedures are consistent with the Constitution and laws of the US

· Boumediene: Suspension Clause applies to Gitmo, and CSRTs are inadequate substitute remedies for H/C review
· Reasons:

· Status of Gitmo: US exercises “complete j/d and control” (de jure Cuban sovereignty but de fact US sovereignty)

· History: St. Cyr says the writ extends at least as far as it did in 1789, but it’s unclear in 1789 whether the writ would have extended to Gitmo

· H/C as a common law writ: Writ can expand / evolve over time as circumstances and understandings of justice change

· Application of three-factor test: (i) Process here was less than in Eisentrager, where there was a full-blown military commission; (ii) US has more control over Gitmo than the Landsberg prison; (iii) US was answerable to combined allied forces in Germany; no such practical concerns in Gitmo

· Problems with CSRT proceedings: (i) petitioner cannot call witnesses unless “reasonably available”; (ii) classified information not revealed to petitioner; (iii) no assistance of counsel; (iv) new evidence cannot be admitted after CSRT concludes, although Deputy Secretary can order a new CSRT in light of new evidence
B. Federal Habeas Review of State Convictions (1220-1248; Teague; Lindh)
Principal: Brown v. Allen (1223); Teague (handout); Lindh (handout)
Note: Fay v. Noia (1230); Sanders (1231); Schneckloth (1233); Stone v. Powell (1233); Rose v. Mitchell (1235); Withrow v. Williams (1235)
· Background:

· H/C not an appeal; rather, a way to test the legality of detention

· Limitations on federal court’s power to grant the writ (§ 2254):

· (a) Applies only to persons (i) in custody (ii) in violation of the Constitution or laws of the US

· (b) Applies only after person has exhausted state remedies

· (c) Procedural default: Petitioner must preserve constitutional issues in state court

· Exception (Teague): Where petitioner can show (i) his claim rests on a new rule of constitutional law recognized by SCOTUS that was not previously available and (ii) by clear and convincing evidence that no reasonably factfinder would have found the petitioner guilty but for the error

· (d) Lower court proceedings presumed correct (petitioner must present clear and convincing evidence to overcome the presumption)

· (e) Sharp limitations on subsequent petitions

· (f) One-year S/L from date on which state judgment became final (tolled during period where petitioner is pursuing state collateral review)
· Framework:

· Rule (Teague): Petitioners unable to raise new questions of law on habeas review (unlike direct review) — defer to state court if state court’s application of existing law was “reasonable” (and in good faith) [But see AEDPA revisions]
· “New law”: Law about which reasonable people could differ under existing precedent
· Simmons: There is a new rule unless the trial court would have felt “compelled” to decide in favor of the rule
· Exceptions:

· (i) Where the underlying statute criminalizes conduct that cannot constitutionally be criminalized (“ultra vires”)

· (ii) If the defect in the earlier proceeding was so fundamental that leads reviewing court to doubt the validity of the conviction (i.e., flaw so fundamental that it’s as though the lower court lacked authority)
· E.g., denial of right to counsel, mob outside courtroom
· JM: This represents a paradigm shift from Brown, where Court mistrusted state courts, to a situation where the Court trusts state courts and is afraid that federal courts are threatening state sovereignty (also, interested in finality); Court again uses common law–like powers to cut back on the scope of the writ
· Reorients purpose of collateral review from correcting state court error to policing the “good faith” of state courts
· Reason: (i) prevent state courts from passing buck to federal courts; (ii) no guarantee that federal courts will rule better than state courts; (iii) interest in efficiency and finality
· Old rule (Brown):H/C is available to review constitutional claims decided against state petitioners, with a de novo standard of review for questions of law and applications of law to fact (but more deferential on pure questions of fact — whether flaw in proceeding prevented petitioner from fully developing the facts (i.e., whether there was a “vital” flaw in the process of ascertaining facts))
· JM: This is a common law interpretation of the writ rather than an interpretation of the H/C statute; writ has evolved to embrace any DP violation, not just lack of j/d
· Exception (Stone): Exclusionary rule claim cannot be relitigated on habeas if the state court provided a full and fair opportunity for a hearing

· Rose: Challenges to the racial composition of a grand jury can be relitigated on habeas (i.e., Stone does not apply to grand jury racial composition claims)

· Withrow: Miranda claims can be relegated on habeas

· JM: Both Teague and Brown treat the writ as an invitation to engage in common law–like reasoning; writ evolved in common law–like fashion until passage of AEDPA
· Brown: Petitioner claims grand jury and petit jury both composed in a racially discriminatory manner

· Holding: Collateral federal habeas review is de novo on questions of law and applications of law to facts

· Reason: (i) Court doesn’t trust state court to give full effect to newly recognized constitutional rights, so enlists aid of lower federal courts in enforcing these new rights; (ii) also, § 2241 doesn’t specify that H/C review is limited to the type of review traditionally undertaken (merely gives federal courts j/d to review prisoners held in violation of the Constitution and laws of the US)
· Jackson (concurrence): Should limit application of writ to fundamental constitutional right violations, because (i) otherwise risk trivializing the writ; (ii) no guarantee that federal courts will be better adjudicators than state courts; and (iii) interest in finality
· Teague: On collateral H/C review, state petitioner wants to argue that 6A fair cross section guarantee applies to the petit jury

· AEDPA: Added § 2254(d), which says the writ “shall not be granted” to a person in state custody, unless the state court proceeding was:

· (1) Contrary to, or involved an unreasonable application of clearly established federal law, as determined by SCOTUS; or

· (2) Based on an unreasonable determination of the facts in light of the evidence presented in the state court proceeding

· Lindh: ∆ accused of murder claims insanity; interviewed by psychiatrist facing pending investigation for sexual improprieties with interviewees; ∆ wants to cross-examine psychiatrist about pending investigation on theory that gave psychiatrist incentive to please the prosecutor, denied; claims denial of cross-examination violated his right to confront witnesses

· Holding: AEDPA applies retroactively to ∆’s claim

· ∆’s suspension argument:

· Easterbrook’s response: In 1789 there was no collateral review of state court detentions; writ was about whether state court had j/d over the case; so, infringing on federal courts’ power to review state court’s j/d would be a suspension, but that’s not what’s going on here

· Basically, any remedy beyond review to ensure state court had j/d (i.e., review for flagrant violations) is “gravy” (i.e., statutory). and Congress can define such a remedy however it wants (i.e., remedy subject to congressional control)
· JM: BUT, H/C is tied to DP (“enforcement arm” of DP), and DP rights have expanded since 1789

· Incorporation dramatically changed degree of federal control over state court adjudications; that DPC now applies to states perhaps means that Suspension Clause does, too

· Perhaps H/C review only of state court j/d made sense prior to Incorporation, because prior to Incorporation all that DP required was that state courts have j/d; but, understanding of what constitutes “lack of j/d” expanded over time (mob outside courtroom, knowing use of perjured testimony, absence of counsel absent waiver, coerced guilty plea, etc.)

· NOTE: If writ tied to DPC, this would render the AEDPA a Klein problem because would mean AEDPA tells courts how to interpret the DPC

· ∆’s Art. III/Klein argument: AEDPA violates Art. III by telling district courts how to decide what the law is (law is what state court says it is unless SCOTUS has said something directly contrary)
· Easterbrook’s response: Congress merely defining the scope of the statutory habeas right (analogy to Seattle Audubon)
· No Klein problem because state courts provide an available remedy, and in any case there is no constitutional right to collateral review of state detentions because didn’t even exist until 1885 (Klein extends only to manipulation of rules of decision for constitutional cases)
· Upshot: Writ of H/C merely a remedy for persons held in violation of federal law (because state court has decided in bad faith), not a direction to lower federal courts to determine whether petitioner is held in violation of the Constitution; so, AEDPA merely a restriction on the H/C remedy
· “Regulating relief is a far cry from limiting the interpretive power of the courts, . . . and Congress has ample power to adjust the circumstances under which the remedy of the writ of habeas corpus is deployed.”

· Similar to Shepard and Leon: Exclusionary rule doesn’t apply to evidenced seized under invalid warrant that police relied on in good faith; exclusionary rule merely a remedy, not a constitutional right

· Dissent (Ripple): Chevron is different because there court is still saying whether agency’s interpretation is within the bounds of the statute (still retains power to say what the law “is”) rather than deferring entirely to the agency

· § 2254(a) says federal courts can entertain H/C petitions (i.e., issue writs) for prisoners held “in violation of the Constitution or laws or treaties of the US,” but § 2254(d) then tells courts how to interpret the Constitution and laws of the US (rather than exercising independent review authority)

IV. State Sovereign Immunity

A. The Eleventh Amendment (868-885; 900-928)
Principal: Hans v. Louisiana (873); Seminole Tribe (902)

Note: Chisholm (870); Cohens (871); Osborn (872); Madrazo (872); Atascadaro (879); Smith v. Reeves (883); Lincoln County v. Luning (885); Parden (900); Fitzpatrick (901, 919); Union Gas (901)

B. Suits Against States in State Court (928-941)
Note: Alden v. Maine (928); Reich v. Collins (936); Nevada v. Hall (937); FMC (938)

· Background:

· Origins of sovereign immunity:

· (a) Divine right of kings (“the king can do no wrong”)

· (b) The right to sue comes from the sovereign, so sovereign must give you the right to sue him
· 11A: “The judicial power of the US shall not be construed to extend to any suit in law or equity, commenced or prosecuted against one of the United States by citizens of another state, or by citizens or subjects of any foreign state.”

· Constitutional structure: States delegated some sovereignty to the federal government; does that mean state S/I survives against the federal sovereignty or that the supremacy of federal law now overrides state S/I?

· Chisholm: State sovereign immunity does not survive adoption of the Constitution (transition to a democratic republic); states amenable to suit in federal court
· Dissent (Iredell): Statutory grant of j/d incorporates certain background principles of law, such as state S/I
· Cohens: ∆ convicted in state court files writ of error in SCOTUS

· Holding: 11A does not apply to appeals from state court decisions

· Osborne: π sues federal tax collector to recover wrongly collected taxes; tax collector has the taxes in his personal bank account

· Holding: 11A does not apply to suits against federal officials in their personal capacity

· Framework:

· General rule (Hans): States retain immunity from suit in federal court except insofar as they surrendered it at the “plan of the Convention”

· Purposive reading of 11A: Amendment intended to overturn Chisholm (“shock of surprise”) and restore the status quo ante of state S/I
· Hans: Amendment would not have been adopted if Hans of Mississippi could not sue Louisiana in federal court but Hans of Louisiana could
· Also, 11A passed before federal question j/d statute (§ 1331), which explains lack of specificity (Seminole Tribe)
· Applications:

· (a) Appeal to federal court of state court conviction (Cohens): Not barred

· (b) Suit against state by a foreign nation (Monaco): Barred
· NOTE: 11A explicitly bars suits against states by citizens of foreign state; but does not mention suits by foreign states themselves

· Court ignores this because “plan of the Convention” was not to allow suits against states by foreign states
· (c) Suits against states in admiralty (Ex Parte New York): Barred

· NOTE: 11A does not even mention admiralty

· (d) Suits by one state against another (Kansas v. Colorado): Not barred

· (e) Suits by the US (executive agency) against a state (US v. Texas): Not barred

· Reasons: Inherent in the plan of the Convention for US as the superior sovereign to be able to vindicate federal rights in federal courts

· (f) Suits by independent administrative agencies against states (FMC): Barred
· (g) Suits against county or municipal governments: Not barred
· (h) Suits against state officers in their personal capacity for injunctive or declaratory relief or for damages (Young): Not barred
· Congress’s Abrogation Power
· General rule (Seminole Tribe, overturning Union Gas): Congress cannot pass statute abrogating state S/I
· Alden: 11A bar to suits against nonconsenting states applies to private suits in state courts

· Exceptions:

· (i) Waiver as condition (Parden v. Terminal Railway): Federal government can condition state participation in an activity (or state receipt of federal money?) on the state waiving S/I (entry into a regulated market constitutes constructive waiver) [Overruled by Florida Prepaid]
· NOTE: Parden rule may be that state’s presence in field subject to congressional regulation constitutes “constructive waiver”
· DeRusha says must be (i) nexus between grant and what’s being waived and (ii) a super-clear statement
· Parden: Alabama operates railroad against backdrop of FELA, so subject to liability under FELA for injuries of railroad employees suffered in the course of their employment

· (ii) Statutes enacted pursuant to § 5 of the 14A (Fitzpatrick): 

· BUT, clear statement required to abrogate state S/I under § 5
· Also, asserted cause of action must be “congruent and proportional” to the asserted violation and there must be a legislative record establishing violation of 14A right
· Reason: 14A enacted after Constitution and contains an explicit provision authority Congress to enforce the Amendment
· Theories of S/I:
· (1) Jurisdictional theory: 11A merely withdraws federal j/d over certain cases from Art. III
· (a) Diversity theory (Brennan in Atascadero): 11A withdraws federal j/d over suits against states based on citizen-state diversity

· Upshot: Federal question suits (and admiralty suits) not affected
· (b) Literal theory: 11A withdraws j/d over suits against states by citizens of another state, regardless of the source of j/d

· Virtues of this theory:

· (i) Faithful to text of 11A
· (ii) Takes account of (unknowable) compromise embodied in the Amendment

· (iii) Limits judicial intrusions on Art. I power by limiting courts’ power to overturn federal statutes

· Vices of this theory:

· (i) Doesn’t account for waiver of S/I 

· SMJ limitations generally not waivable

· (ii) Doesn’t account for politics at time of passage

· Amendment would not have passed had it been understood not to confer S/I over suits against a state by citizens of that state

· (iii) Diversity theory: Doesn’t follow text that well

· (iv) Literal theory: Leads to anomalous result of citizens being able to sue own states but not other states

· Implications of this theory: 

· (i) 11A read narrowly; 

· (ii) Hans comes out differently
· iii) Congress cannot abrogate S/I where j/d has been withdrawn (because no j/d left) and Fitzpatrick maybe wrong
· (2) Art. III theory (Rehnquist): 11A overruled Chisholm (“shock of surprise”) and restored understanding that Art. III embodies S/I as part of the “judicial power”

· Virtues of this theory:

· (i) Tracks politics at time of Amendment’s ratification

· (ii) Takes seriously what Madison, etc. said at Ratification debates about how S/I would survive Ratification

· (iii) Takes seriously the “shall not be construed” language of the 11A
· Vices of this theory:

· (i) Contradicts precise language of 11A
· Amendment is very precise: Limits excision of j/d to citizen–state diversity cases and foreign–state diversity cases

· (ii) Ignores Chisholm baseline: 11A a very narrow response to Chisholm’s holding

· (iii) Leads to uncertainty: Requires courts to determine what Art. III means by looking to the “plan of the Convention”

· Monaco: 11A confirms that Art. III contains certain “unexpressed postulates” that control its effect (e.g., standing)

· Implications:

· (i) There’s a broad state S/I that the Court gets to determine

· (ii) Waiver should not apply (unless the “unexpressed postulate” is S/I unless state waives)

· (iii) Congress cannot abrogate state S/I because state S/I is constitutional
· (3) Common law theory (Souter): 11A (i) withdraws j/d over certain classes of cases (see j/d theory) and (ii) overrules Chisholm but adopts Justice Iredell’s position, viz., that S/I is a common law doctrine that survived Ratification and j/d statutes should be read in light of the common law S/I doctrine
· I.e., 11A overrules Chisholm, but only to restore the common law doctrine rather than constitutionalize state S/I
· Virtues of this theory:

· (i) Better tracks Iredell’s position, and Hans court that Iredell’s position is now the law

· (ii) Makes sense of the constitutional structure: Federal law is supreme in a federal republic in which states have delegated a portion of their sovereignty to the federal government

· (iii) Explains why S/I immunity can be waived

· S/I only a common law doctrine, not an attribute of Art. III power
· (iv) Matches view in Marbury that where there’s a right there must be a remedy (because says when Congress has created a right enforceable in state court S/I overridden)
· Vices of this theory:

· (i) Begs question whether common law understanding of S/I was built into Art. III understanding of “judicial power”

· Implications:

· (i) Congress can abrogate state S/I (Seminole Tribe is wrong)

· (ii) No federal j/d in cases falling within the 11A’s terms; in such cases, Congress must abrogate state S/I and provide for j/d in state courts

· (4) Residuary sovereignty theory (Alden, current theory): Under the Constitution states retain traditional attributes of sovereignty unless expressly delegated to the federal government (think 10A) or demanded by constitutional structure, and one of the traditional attributes not delegated is S/I
· Reason: (i) Art. I, § 8 specifies Congress’s powers; (ii) states did not delegate all power to federal government but rather retained residuary sovereignty; (iii) various provisions of the Constitution assume that states retain an independent juridical existence; (iv) subjecting states to suit against their consent is an “affront” to states’ “sovereign dignity” (threatens state fisc and interferes with state agendas)
· Provisions that assume states retain some sovereignty: States set time of elections, select electors for Electoral College, ratification of an amendment requires agreement of three-quarters of the states), and mandating suit against a nonconsenting state is an “affront to state’s sovereign dignity”
· Constitution’s silence on S/I explained by fact that no one thought the Constitution stripped states of S/I

· Early congressional practice shows, too, that Congress though it couldn’t strip states of S/I

· Souter: Lack of early statutes authorizing claims against states resulted from narrow original conception of the commerce power, not on understandings of state S/I
· Virtues of the theory: 
· (i) Backstop against modern Commerce Clause jurisprudence (second-best limitation on federal government powers against states now that the Court has read the Commerce Clause so broadly)
· Vices of the theory:

· (i) Not tied to specific text / too open-ended (JM)

· JM: Constitution does not create federalism in the abstract, but rather allocates power through specific provisions; no way to identify proper balance between federal and state power once you depart from specific constitutional provisions that allocate that power
· Souter: Alden majority treats S/I like an immutable natural law norm, but history doesn’t support view that Founders thought of S/I this way; rather, Founders thought of S/I as a common law principle, and common law principles are subject to modification by federal statute
· (ii) Renders 11A superfluous
· Implications: 
· (i) Congress cannot abrogate state S/I absent an affirmative grant of power to do so

· (ii) State S/I doesn’t come from Art. III or the 11A, but rather is a function (implication) of the states’ reserved sovereignty under the Constitution’s structure

· Upshot: Because S/I doesn’t come from 11A, extends further than 11A’s bare text

· Counter: Abrogational power is bound up in any delegation of power to the federal government; alternatively, reserved power merely an expectation, not something embodied in the Constitution

· (iii) Federal government cannot abrogate state S/I in state court

· If not “dignified” to be subjected against your will to suit in federal court, even less “dignified” to be subjected to suit agsinst your will in your own court

· JM: This doesn’t follow; state courts are sympathetic forums for states as parties, whereas federal courts are not subject to state control
· (5) Original understanding theory (Bradford Clark): The Founders thought the federal government would operate against individuals, not states, so Art. I does not confer power on Congress to authorize suits against states

· Implications:

· (i) Statutes at issue in Seminole Tribe and Alden cannot even be applied against the states in the first place

· (6) JM’s view: This whole area of law seems very unprincipled (Justices just making it up as they go along; doctrine doesn’t really make any sense); no judicially manageable standards in this area; this shows what happens when you depart from the text
· Kennedy in Couer d’Alene Tribe probably correct that Court’s just doing a balancing test

· 11A uses very precise language; also, S/I is a monarchical doctrine and we reshuffled the deck by creating a genuine federal republic
· Concept of S/I works relatively well in a unitary sovereignty, but in a dual sovereignty (dual federal republic) it becomes more complicated because the states have ceded some of their sovereignty to the federal government and agreed to a Supremacy Clause that makes federal law supreme in the spheres in which the states have delegated their power to the US
· Schweikert: Doesn’t making much sense to say that federalism was intended to preserve individual liberty but then have a doctrine that limits individual power to enforce individual liberties in state court
· JM: Would read 11A as both the floor and the ceiling of state S/I (applying expressio unius canon), because amendment so carefully drafted; 11A drafters looked at Art. III categories and decided which types of suits they wanted to exclude 
· Hans: Louisiana repudiates interest on a debt to Hans; Hans brings suit in federal court under Contract Clause (federal question); Louisiana pleads sovereign immunity, even though Hans lives in Louisiana

· Holding: 11A bars Hans’s suit

· Reason: 11A adopts background norm of general state sovereign immunity
· 11A overturned Chisholm and restored original constitutional presumption (status quo ante) of state S/I
· Text of 11A (judicial power “shall not be construed”) adopts rule of construction, suggesting purpose was to express disapproval of and overturn Chisholm’s construction

· Counter: 11A actually does more than overrule Chisholm; also bars suits by foreign subjects (but notably does not bar suits by foreign states)

· Union Gas (overruled): Congress can abrogate state S/I through statute enacted pursuant to the Commerce Clause

· Seminole Tribe: IGRA says Indian tribes can engage in gaming activities and bring suit to enforce states’ duties (under IGRA) to negotiate in good faith with the tribe about gaming; IGRA provides elaborate remedial scheme if state and tribe cannot reach an agreement
· Holding: Inconsistent with Hans to say Congress has authority to abrogate state S/I
· Reason (Rehnquist):  11A (as interpreted by Hans) constitutionalized the common law state S/I doctrine

· Dissent (Souter): State S/I is a common law doctrine, and Hans was a common law cases interpreting the Judiciary Act of 1789; Hans (p.877) said state S/I in federal court is intended to be same as state S/I in state court
· Counter: All the post-Hans cases (e.g., Monaco) assume Hans is a constitutional case and that the 11A is tied to Art. III; also, the meaning of “judicial power” in Art. III was understood as being limited by the state S/I doctrine, which according to Madison survived adoption of the Constitution

· Response: Hans is out of step with today’s vastly expanded understanding of the commerce power

· Rejoinder: Now that the commerce clause has lost its restrictive force, state S/I immunity now the backstop against states’ being absorbed by the federal government

· Alden: Maine state probation officers sue Maine in state court for violation of FLSA, seeking compensation and damages
· NOTE: 11A talks about the judicial power of the United States; says nothing about state court power

C. Suits Against State Officers (886-896; 942-947)
Principal: Ex Parte Young (886); Home Telephone (942)
Note: Edelman (892); In re Ayres (893); Redwine (894); Couer d’Alene Tribe (894); Verizon Maryland (895); Milliken II (895); Hutto (896); Barney (946); Siler (946); Snowden v. Huges (946)
· Suits Against State Officers:
· General rule (Young): Suits against state officers for injunctive relief are not subject to 11A bar (i.e., can sue to enjoin illegal conduct of state official); however, suit must be in the name of the officer, not the office

· NOTE: Officer exception applies both to constitutional and to statutory violations (Verizon Maryland)

· Theory: (i) When state officials act in violation of the Constitution or federal law, they are stripped of their state immunity (because are acting “ultra vires”—outside their official capacity); (ii) if common law doctrine of S/I informs Art. III, then exceptions to that doctrine (officer suits) also apply
· If state officials acting ultra vires, then enjoining their action does not contravene state sovereignty because state has no right to act ultra vires; Hans therefore not triggered
· State action (Home Telegraph): Conduct of state officer acting under color of state law is state action under the 14A even if the officer is stripped of his official state protection (because acting ultra vires) under the 11A
· NOTE: This utterly incoherent doctrine shows that Young is really based on history and (common law) tradition

· Applications:

· (a) Prospective relief: No S/I (Young applies), even if (i) incidentally costs the state more money (Edelman) and (ii) intended to remedy past misconduct (Milliken)

· Edelman: Order forcing state officers to stop denying benefits in violation of the statute is okay

· Milliken: Order requiring state officers to hire more teachers and counselors to remedy harms of segregation is okay

· (b) Retrospective relief /damages (Edelman): S/I bars (Young does not apply), even if equitable in nature

· Reason: A suit for recovery of money from the state is really a suit against the state

· [Quern: State can be required to send notices to people apprising them of procedures available to seek retroactive benefits (because will be up to state administrative board to determine claims); Green: declaratory judgment that state’s past conduct was unlawful and that state required to give Quern-type notice relief barred by 11A where state had come into compliance with federal law]

· (c) Attorneys fees (Hutto): No S/I (Young applies)

· Reason: Power to impose attorneys fees is “ancillary” to court’s power to impose injunctive relief

· (d) Specific performance of a state contract (In re Ayres): S/I bars (Young does not apply)

· Reason: Officer enforcing a state contract is really acting on behalf of the state
· Exception (Redwine): Where the π alleges a violation of a constitutional right

· Redwine: No S/I (Young applies) where π sues to enforce state contract not to collect taxes on his property and alleges violation of a constitutional right

· (e) Submerged lands (Couer d’Alene Tribe): S/I bars (Young does not apply)

· Reason: Submerged lands too central to state sovereign interests (injunction against officer would have “extraordinarily intrusive effect” on state interests)
· (f) Where Congress has provided a specific remedial scheme (Seminole Tribe): S/I bars (Young does not apply, because the remedial scheme displaces Young)

· Reason: Allowing officer (Young) suit where Congress has provided a remedial scheme would give π’s an end-run around the remedial scheme’s safeguards for state officials
· Premise is that Congress wants suit to go forward only if goes forward in prescribed way (i.e., statute overcomes Young doctrine)
· Upshot: By creating a remedial scheme, Congress can actually make π’s worse off, because any time Congress enacts a remedial scheme that flunks the S/I test (by providing anything more than injunctive relief against state officers), Young is not available

· Ex Parte Young: Young is Minnesota AG; Minnesota passes statute regulating railroad freight and passenger rates; statute says violations of freight rate provision carry up to 90 days in jail, and violations of passenger rate provision carry up to 5 years in jail and a $5K fine; RR sues Young (in his individual capacity) for injunction, claiming that rates are so low that they violate DP; Young defends on ground that he is immune from suit because acting on behalf of the state

· NOTE: Rates set too low are considered “confiscatory” and a violation of DP

· Holding: 11A bar does not apply to suits seeking injunctive relief against state officers

· Reason: Like Ward, there’s a double DP claim here; the underlying substantive DP claim and the claim that the penalties violate procedural DP by rendering it impossible to challenge the validity of the regulations (i.e., DPC grants an implied right of action in federal court to vindicate DP claims)
· Effect on Hans (JM): Gives force to argument that Hans was based on the common law because officer exception derives from view that the king can do no wrong but his officers can; but, also serves as a pressure valve on Hans
· JM: Young gives Court means to implement scheme that honors both the common law tradition of S/I and the common law tradition of officer suits
· Edelman: Suit against state officer implementing federal AABD program
V. Federal Common Law

A. Federal Common Law Crimes (608-614)
Principal: Hudson & Goodwin (608)

Note: Coolidge (612); Marshall (613)

· Rule (Hudson & Goodwin): No federal common law of crimes
· BUT, courts can do what is necessary to carry out the “judicial function” (e.g., contempt power)

· Upshot: Federal courts are not common law courts

· JM: Didn’t necessarily have to be this way, but this position has now become received wisdom and withstood test of time (like rule against advisory opinions)

· Hudson & Goodwin: Connecticut prosecutor brings criminal libel prosecution against newspaper; no libel statute, so was a common law prosecution

· Holding: No federal common law of crimes; grant of federal j/d does not include power to craft common law of crimes; to make something a federal crime Congress must define the crime and affix a punishment

· History: Federalists say Alien act Sedition Act better than common law because includes an intent requirement and truth is a defense; Jeffersonians say, no, there is no federal common law of crime; Jeffersonians ultimately prevail

· Problems with federal common law (Madison):

· (i) If the Constitution adopts the common law, Congress cannot alter it (undermining democratic sovereignty)

· (ii) If Congress can alter the common law, Congress can end-run around Art. I, § 8 limits on legislative power (i.e., blows hole in enumerated powers theory because gives Congress power over common law subjects)
· (iii) Federal common law would give federal courts legislative-like powers

· Counter: There may be certain crimes whose prosecution is necessary to protect the union, and Congress may be too slow to create these crimes; need courts to fill in the interstices of the system Congress was creating; English courts had power to recognize common law crimes

· Rejoinder: English practice not a good guide in a confederate republic, because English system conflates legislative and judicial power (House of Lords was highest court of the land; king’s judges drafted legislation)

B. Erie and the “new” Federal Common Law (553-564; 614-631)
Principal: Erie (558); Clearfield Trust (614)

Note: Gelpcke (556); Kuhn (557); Burns Mortgage Co. (558); Mutual Life (558); D’oench, Duhme (621); Kimbell Foods (628); O’Melveny (629)

· NOTE: Post-Erie, federal courts have no independent power to craft a federal common law rule of decision; rather, power must come from a statutory or constitutional source
· Positivism: Post-Erie all law must be attributable to some sovereign
· Framework (Statutory Completion Power):
· Crimes (Hudson & Goodwin): No federal common law of crimes
· Upshot: Federal courts are not common law courts
· Civil law: Federal common law applies where:
· Current rule (O’Melveny): Only where there is a “significant conflict” between a federal policy or interest and state law; state law must contravene (i.e., thwart) the “clear and manifest purposes” of the federal policy or interest (Rice Elevator)
· JM: This is a form of conflict preemption: There must be a conflict between state law and a federal interest

· Congress has given itself great discretion through this rule to decide whether state law applies or is preempted; Congress not sure how Court will respond in a given case

· Upshot: Could have state law applying in some states (where no conflict) and federal law applying in others (where there is a conflict)

· O’Melveny: State law governs in federal receivership of banks case involving claims of legal malpractice and breach of D&O fiduciary duties, because malpractice and D&O fiduciary duties governed under state law
· 93,370 Acres of Land: Federal law governs where state law puts federal government under a Hobson’s choice

· Old rule A (Clearfield Trust): Where there’s a proprietary federal interest embodied in a federal statutory scheme (or the Constitution)
· Relevant considerations (Clearfield Trust): (i) Federal interest in uniformity on the subject; (ii) whether action arose under a federal statute embodying federal interests; (iii) presence of nearby federal that can be applied
· Old rule B (Kimbell Foods): State law presumed to apply unless Congress has expressly delegated authority to federal courts to make common law; mere invocation of interest in uniformity not enough
· Step 1 (“competence”): Is there a proprietary federal interest at stake? (Does the matter warrant creation of federal common law?)
· If yes, then court has competence to supply a federal rule of decision

· Step 2 (“discretion”): Should a federal or state rule of decision apply? (What should be the content of federal common law?)
· Kimbell Foods: No reason for federal law to govern loans negotiated on an individual basis; displacing state law would upset creditor expectations
· NOTE: After Erie, federal common law now preempts state law (no longer any such thing as “general” federal common law)
· Theories About the Source of Post-Erie Federal Common Law:
· (1) Jurisdictional theory (Weisburd): Authority to displace state law is inherent in the very exercise of federal j/d

· (2) Delegation / Legal Process theory (Jackson in D’oench, Duhme): Implied statutory delegation of power to courts to complete a federal program “in light of its apparent purposes”

· Problem: How large must the gap be for the court to have power to fill it in?  So large that the statute can’t actually work unless the gap is filled in?  Or is anything that would make the statute operate better fair game for courts?
· Legal process theory: A judge’s job is to implement a statute’s rational purposes, under the assumption that those who passed the statute were reasonable people pursuing reasonable purposes reasonably

· Tools of construction: (i) legislative history; (ii) overall tenor of statute; (iii) mischiefs statute was meant to address

· Problems with this theory: 
· (i) How to tell when Congress has impliedly delegated

· (ii) There is almost always an applicable state rule of decision; why should the federal rule win out?

· Application in Clearfield Trust: Statute creates federal scheme but does not provide a remedy for forgeries; this means Congress wanted courts to reconstruct Congress’s purposes and draft a rule of decision that completes the scheme in line with Congress’s purposes
· JM: Also, maybe Congress enacted FELA under the assumption that the law merchant would apply (analogy to federal criminal statutes, which often don’t include common law affirmative defenses (like necessity))

· Swift v. Tyson: “Laws of the several states” as used in the Rules of Decision Act means only state statutes, not state judge-made law; federal courts may apply “general law” in diversity suits for matters not of local concern (e.g., debts, negotiable instruments)
· “General” law: Practices among sovereigns, merchants, and seafarers reduced to treatises and recorded in ways that indicated these were binding, settled practices
· Problems with the Swift regime (Erie):
· (1) Functional problems:

· (a)  Federal court aggrandizement: Federal courts began treating some subjects as “general law” that were more properly local law: interpretation of ordinary contracts, wills, torts (Baugh)

· (b) Forum shopping: State law and “general law” frequently differed, leading to forum shopping (turning diversity j/d into a choice of law issue)
· E.g., Black & White Taxicab: π reincorporates in a neighboring to get diversity j/d because general law rule more favorable to its interests that state law rule)

· (2) Constitutional problems:

· (a) Enumerated powers: Federal common law makes an end-run around Art. I, § 8 by giving courts powers Congress cannot give them (viz., power to craft substantive rules in places the commerce power doesn’t reach)
· Counter: Erie decided after Jones & Laughlin Steel, the start of the expansion of the Commerce Clause

· (b) Federalism: Under the Supremacy Clause, only the Constitution, federal law, and treaties displace state law; federal common law is none of these things

· NOTE: Swift-type “general law” only displaces state law; it does not preempt it

· Federal common law operates outside the “political safeguards of federalism” (state or Senate involvement in passage of Constitution, laws, and treaties) because made by unelected judges
· (3) Positivism: Law must have a sovereign source, but common law has none
· (a) Historical problems: Swift wrong as a matter of original statutory intent (with Rules of Decision Act)
· Counter: Congress had not amended RDA to change Swift’s holding; maybe that tells us that Congress agreed with (or at least assented to) Swift)
· Clearfield Trust: Barner works for WPA under Federal Emergency Relief Act (FERA); WPA cuts check to Barner, check intercepted by person who forges endorsement and cashes check at J.C. Penney; J.C. Penney endorses check over to Clearfield Trust, which then draws payment from the Federal Treasury; Clearfield not given notice that check was forged for 8 or 9 months; issue is whether the unreasonable delay in giving notice to Clearfield is a bar to recovery by the Federal Treasury; Pennsylvania state law says Clearfield Trust must show prejudice; federal rule says prejudice is presumed
· Holding: Pennsylvania state law does not govern; federal common law does

· Reasons:

· (i) Federal interest in uniformity (want same laws to govern commercial paper nationwide)

· (ii) Issuance of commercial paper here was part of a federal program administered under a federal statute embodying federal interests

· (iii) There’s nearby federal law to apply (law merchant; federal criminal statute against forgery; Department of Treasury regulations governing disbursement of checks)
· 93,370 Acres of Land: If federal government condemns state land to get it back, under state law this would be a concession that the termination clause was not triggered and so the state would get the full value of the leasehold, but under federal law the state would get only the current lease value (which is much lower)

· Holding: State law would put federal government to a “Hobson’s choice,” so federal law governs
C. Federal Common Law Based on Jurisdictional Grant or Structural Inference (650-665; 665-685)

Principal: Chelentis (651); Sabbatino (665)

Note: Jensen (655, 656); American Dredging (656); Moragne (657); Connecticut v. Mass. (660); Hinderlider (660); Texas v. New Jersey (661); Illinois v. Milwaukee (662); Lincoln Mills (663); Local 174 (664); Bernstein (666); Zschernig (671); W.S. Kirkpatrick (672); Barclay’s Bank (672); Crosby (672); Garamendi(672); Filartiga (679); Sosa (680)

· Admiralty:
· Background notes:

· Governing statutory provisions:

· Art. III, § 2, cl. 1: Judicial power of US shall extend to all cases of admiralty and maritime j/d

· “Saving to suitors” clause: 28 USC § 1333: Federal courts have exclusive j/d over admiralty and maritime cases, “saving to suitors in all cases all other remedies [including the right of a common-law remedy where the common law is competent to give one] to which they are otherwise entitled.”

· JM: Originally “common law remedy” probably meant non–in rem remedy

· Admiralty actions are against the ship (“in rem”); common law actions are against the master or owner of the ship (“in personam”)

· Admiralty now applies to domestic navigable waters, extending the reach of admiralty j/d

· Rule (Jensen): General maritime law preempts state law where state law (i) contravenes the essential purposes expressed by an Act of Congress; (ii) works material prejudice to the characteristic features of the general maritime law; or (iii) interferes with the proper harmony and uniformity of the general maritime law in its international and interstate relations [otherwise state law applies]
· Guiding principle (Jensen): Ensuring the “uniformity and consistency at which the Constitution aimed on all subjects of a commercial character affecting the intercourse of the states with each other or with foreign states.”
· Court inferring authority to make a federal common law of admiralty from the purposes underlying the grant of admiralty j/d

· JM: Modern common law of admiralty a lot like dormant commerce clause jurisprudence; assumption by Court of power to ensure national uniformity

· JM: Here again the Court is taking additional power to itself, to decide when state law flunks the Jensen test [JM: Court chose option that maximized its power and discretion (see below)]

· Variations of the rule: State law can:
· (A) Provide remedies but not rights (Chelentis)

· (B) Fill gaps in federal maritime law (Western Fuel Co.)

· (C) Regulate matters maritime but local (Western Fuel Co.)
· (D) Govern when state interests outweigh federal interests (Kossick)

· (E) Govern procedure but not substance (American Dredging)
· Counter (Stevens in American Dredging): Rule should be that if suing boat federal law governs, but if not suing the boat state law governs

· Guidance from related federal laws (Moragne): Court will look to related federal statutes for guidance in crafting common law rules for admiralty cases
· Moragne: Court looks to federal wrongful death statutes (including Death on the High Seas Act (DOHSA)) to discern congressional policy of allowing recovery for damages in (all) wrongful death suits under admiralty law
· Progressive approach: Courts should treat statutes as sources of public policy that provide sources for further common law reasoning by judges

· Modern response: Policy of DOHSA was to provide for wrongful death claims for deaths more than three miles offshore; Moragne Court transforming Act’s policy

· JM: How you analyze the question depends on the level of generality at which you analyze the statute’s purpose

· Applications:

· (i) State-created liens on property: Not preempted
· (ii) State rules governing partition and sale of ships: State law not preempted, because dissolution of partnership is localized and so do not disrupt uniformity of admiralty law

· (iii) Statute of frauds suits about validity of sea captain contracts: Preempted, because captains travel a lot and may want to change ships
· (iv) Suits about arbitration clauses in sea captain contracts: Not preempted

· (v) Insurance claims against ship owner for breach of warranty: Not preempted

· (vi) Suits about validity of release clauses with sea captains: Preempted

· (vii) Congressional statute allowing states to pass workers compensation laws (Knickerbocker Ice): Struck down as interfering with Court’s common law of admiralty powers

· Nature of modern common law of admiralty: Pre–Jensen admiralty law was non-preemptive “general law”; post–Jensen admiralty law is preemptive

· Reason is positivism: Court has to pick a sovereign; in Erie the court picked the state sovereign; in Jensen court picks the federal sovereign because of the need for uniformity and harmony in federal law (Jensen like “reverse Erie”: apply federal law, even in state court)
· JM: Court in Jensen is trying to translate the purposes behind the constitutional grant of admiralty j/d to the modern context in which the Court does not believe in “general” law

· Alternatives would have been: (i) admiralty law is all general law (contra Erie); (ii) admiralty law is all state law; or (iii) admiralty law is preemptive federal common law (because intent of grant of admiralty j/d was to create a uniform set of rules and Erie no longer allows courts to treat admiralty law as general law)

· JM: Instead, the Court chose the middle course, which just so happens to maximize its power and discretion

· JM: Admiralty j/d rules make sense for a system with general law, under notion that the grant of admiralty j/d was an invitation to courts to creating a general system of admiralty law; but make less sense in a positivist system that requires a choice between federal and state sovereignty ( maybe this suggests Erie is wrong and there is / should be general law that does not displace state law?
· Connection to Lochner: Court in Chelentis displacing state workers compensation scheme (state experimentation) by creating a preemptive substantive admiralty clause

· Chelentis: Wave knocks Chelentis over on boat; Chelentis loses leg, sues claiming superior officer was negligent in giving the order that caused Chelentis’s injury; laws of admiralty say Chelentis get damages if vessel is “unseaworthy,” but Chelentis does not raise an unseaworthiness claim; rather, Chelentis wants to bring a common law claim against his superior officer (really the steamship company, under respondeat superior) for negligence

· Holding: No j/d, because Chelentis’s claim of negligence rests on a common law right
· NOTE: If Chelentis had an admiralty claim, could attach the boat because common law remedies (such as attachment) permitted under “saving to suitors” clause

· Moragne: 

· Backdrop: Traditional admiralty law does not provide a right of action for wrongful death; however, under The Harrisburg, wrongful death claimants have a right of action for deaths within three miles of shore if state law provides one; under Death on the High Seas Act wrongful death claimants have a right of action for deaths more than three miles off shore
· Interstate Disputes:
· Rule (§ 1251): SCOTUS has exclusive j/d over suits between states
· What law applies: Federal common law, derived from the law of nations (as existed at the Founding?)
· Reason: Court implies grant of authority to craft common law from § 1251 [NB: Not sure this is correct]
· Kansas v. Colorado: Court applies a variety of sources (federal law, state law, international law) to determine suits between states
· JM: Here again Court increasing its power to craft judge-made law
· JM: Federal common law is most justifiable in the arena of suits between states, because needed to provide a neutral forum for disputes; prevents sates from going to war
· Hinderlider: Handed down same day as Erie; contract dispute between private parties that turns on underlying state disputes is governed by federal common law
· Labor Relations:
· Rule (Lincoln Mills): Federal statute providing federal j/d to resolve collective bargaining contract suits implies a federal court common law power to craft rules of decision
· Reasons: (i) Federal interest in labor peace best served by a uniform federal standard; (ii) federal common law power will help effectuate the statute’s purposes; (iii) absent federal common law–making power j/d statute must be struck down because otherwise no substantive federal law to apply and so no federal question at stake (so Congress must have assumed federal common law would apply)
· JM: Today Court would be more likely to strike statute down for providing j/d where no substantive federal law applies than to ascribe an abstract purpose (e.g., ensuring “labor peace”) to a statute
· Field preemption: Court more likely to find Congress has occupied the field in a federal common law case than in a state law case; also more likely to craft common law rule where there’s a federal law to look to for guidance
· Lincoln Mills: Tart-Hartley Act provides federal j/d for contract disputes alleging breach of a collective bargaining agreement entered under compulsion of federal law; issue is what law governs enforceability of arbitration clause in collective bargaining agreement
· NOTE: Absent federal rule of decision no federal j/d over collective bargaining agreements because no federal question (so statute conferring j/d would be unconstitutional)
· Dormant Foreign Affairs Power:
· Rule (Sabbatino): Constitutional structure authorizes federal courts to devise a federal common law of foreign relations (subject to override by the political branches) that preempts state laws touching on foreign affairs
· Counter (Goldsmith): Art. I, § 10 identifies numerous limitations on states’ foreign affairs powers; application of expressio unius canon suggests states retain powers not expressly limited
· Rejoinder (legal process school): Art. I, § 10 expresses a general policy to limit states’ powers in foreign relations that courts should effectuate
· JM’s view: The Constitution’s allocation of decisionmaking power is very precise, and where the federal government has foreign relations power various safeguards apply (e.g., a treaty requires a 2/3 Senate majority to ratify), so should be wary of displacing state law on other grounds
· Counter: In foreign relations cases, Court inevitably must choose between respecting the political branches and respecting the states
· Retrenchment: Recently, Court has demonstrated reluctance to preempt state law absent an applicable statutory provision, executive agreement, or other action by a political branch (i.e., a source of authority emanating directly from the other branches)
· Application:
· (i) Oregon state inheritance law that conditions inheritance on having citizenship in a country that also permits inheritance (Zschernig): Preempted
· JM: Zschernig is the high-water mark of the Court’s dormant foreign affairs cases; no express federal provision for Court to hang its hat on
· (ii) Massachusetts state law barring state agencies from entering into contract with companies doing business with Myanmar, where federal statute imposes similar requirements (Crosby): Preempted
· (iii) California state holocaust compensation law inconsistent with federal executive agreement (Garamendi): Preempted
· (iv) California state tax scheme that taxes multinational governments in ways that might upset foreign governments (Barclay’s Bank): Not preempted
· (v) Suit between private parties that turns on validity of contract made by foreign government (W.S. Kirkpatrick): State contract law not preempted
· Origins of federal common law of foreign relations (Sabbatino):
· (i) “Indirect” support of certain constitutional and statutory provisions, which show foreign relations is an “intrinsically federal” area: Commerce Clause; Define and Punish Offenses Against Law of Nations Clause; Take Care Clause; Treaty Clause; Art. III, § 2
· Constitutionally “inspired,” but not constitutionally required
· (ii) Need for uniformity in foreign affairs (Jessup): Erie should not apply to CIL because application of CIL needs to be uniform
· JM: This is like exclusive admiralty j/d, except that here there’s no specific provision to point to
· NOTE: Alternative reading of Sabbatino: 
· (A) Separation of powers: Court abstains on grounds, because foreign affairs power allocated to the political branches
· “Perfect rights” theory (Clark and Bellia): Constitution embraced view that a sovereign has certain rights designed to keep nations out of war; Sabbatino applied that view to allocate power to the political branches to determine the rights of foreign sovereigns within their own territory
· (B) Judicial restraint: Sabbatino really about judicial restraint (forbearing to apply CIL because might upset Cuba)
· JM: Calls this “penumbral constitutional law,” because idea is that matters touching on foreign affairs belong to the political branches
· Sabbatino: New York company (A) buys sugar from Cuban company (B); Cuba nationalizes B’s sugar, allows A to get export license on promise that would pay proceeds to B; A takes delivery of the sugar but pays proceeds to Sabbatino, B’s receiver; B brings diversity action against Sabbatino arguing that under New York choice of law rules Cuban law applies and under Cuban law B gets the money; Sabbatino defends on ground that international law (CIL) applies and bars Cuba’s expropriation from B in the first place, so title never passed to Cuba in the first place (i.e., B still has title)
· Holding: Court applies act of state doctrine, which says that US courts will not sit in judgment on the acts of a foreign sovereign taken within the foreign sovereign’s own territory, and so B wins (because Court doesn’t pass on legality of Cuban expropriation)
· Bernstein exception to act of state doctrine: Doctrine does not apply where executive branch sends a signal saying court can go forward with case
· NOTE: New York state law had its own act of state doctrine
· CIL as Federal Law:
· Problem of translation: The central question here is how to translate the Founders’ conception of CIL as “general” law to the post-Erie world; is it preemptive federal law, or can it be displaced by state law
· Modern view (Henkin): CIL is preemptive federal law that displaces state law; arguments in favor of this position include:
· (i) Precedent: Many cases says that international law is the law of the US
· (ii) Structure of Art. III contemplates federal power in matters of foreign affairs
· E.g., j/d over suits involving foreign ambassadors or consuls, j/d over suits between states and foreign nations
· Purpose of these provisions is to ensure uniformity in foreign affairs, which would not result were foreign affairs subject to the vagaries of state law
· (iii) Usual worries about preempting state law do not apply in arena of foreign affairs because foreign affairs is not an area of core state sovereign interest
· (iv) Courts applying CIL find law, they don’t make it, so concerns about judicial lawmaking less substantial (presuming courts are careful about identifying CIL)
· (v) If CIL is subject to state revision (because not federal law), lots of practical problems result (e.g., what does State Department tell head of state traveling through US about head of state immunity, which is a CIL immunity?)
· Revisionist view (Bradley and Goldsmith): Arguments in favor of this position include:
· (i) Precedent doesn’t actually support the modern position because those cases (e.g., Paquete Habana) are all pre-Erie, so were saying CIL is “general” law, not federal law
· (ii) Positivism: Treating free-floating CIL as general law contravenes Erie, because does not emanate from the will of some sovereign
· (iii) Recognizing CIL as federal common law makes an end-run around the treaty power, the process the Constitution lays out for making binding international commitments (which protects states by requiring Senate ratification)
· (iv) Democratic legitimacy: CIL is law that has never been democratically adopted by the US (so inconsistent with core premises of American republic)
· (v) Nature of modern CIL: CIL now addresses relations not just among nations, but also between nations and their subjects; thus, application of CIL can displace state laws governing  relations between states and their own citizens
· Alien Tort Statute:
· ATS: Confers federal j/d over “a civil action by an alien for a tort only, committed in violation of the law of nations.”
· Rule: ATS confers SMJ over tort causes of action arising under CIL that are as (i) specific, (ii) universal, and (iii) obligatory as the three 18th century paradigms
· Reason: The Founders would have expected the ATS to apply to: (i) piracy; (ii) violations of safe conduct; and (iii) offenses against ambassadors; so, Court tries to translate Founders’ intentions to the modern era
· JM: Similar to Lincoln Mills: Court uses j/d statute as authority to recognize a limited number of rights of action based on their similarity to Congress’s original intentions
· Application (Sosa): Asserted norm against arbitrary arrest and detention does not rise to necessary status, because (i) U.N. Universal Declaration of Human Rights not binding and (ii) the International Covenant on Civil and Political Rights (ICCPR) was ratified by the US on the understanding it was not self-executing)
· JM: Court shows sensitivity to limitations on treaty obligations that US has recognized 
· Sosa: Alvarez-Machain (A-M) abducted by DEA and brought to US, acquitted, sues DEA agents under ATS for abduction and wrongful imprisonment
· Holding: The ATS is ja /d statute that recognizes certain CIL rights of action as federal law
· Reasons for caution in recognizing rights of action under CIL
· (A) Modern conception of common law as made not found (exercise of judicial discretion)
· (B) Limits Erie places on federal judicial lawmaking
· (C) SCOTUS’s general reluctance to create a private right of action
· (D) Risk of adverse foreign policy consequences
· (E) Lack of a congressional mandate for recognizing “new and debatable violations of the law of nations”
· Modern and revisionist response:
· Modern position response: Sosa shows CIL is federal common law because treats international law torts as federal common law
· Revisionist response: If CIL were federal law the ATS would be unnecessary because CIL would provide the federal question; that Sosa reads ATS as giving rise to implied rights of action shows CIL alone does not establish a federal question
D. Implied Rights of Action Under the Constitution (726-742)

Principal: Bivens (726)

Note: Bell v. Hood (733); Davis v. Passman (734); Carlson v. Green (735); Bush v. Lucas (736); Schweiker v. Chilicky (736); Chappell v. Wallace (737); Stanley (737); Meyer (737); Malesko (738); Wilkie v. Robbins (739)
· Rule (Bivens): Court will recognize an implied right of action under the Constitution where doing so will help effectuate the provision’s purposes
· Exceptions:

· (a) Where there are “special factors counseling hesitation”

· Special factors: (i) Military affairs (Chappell, even where officer–subordinate relationships not implicated (Stanley)); (ii) difficulty of defining petitioner’s claim (Wilkie)
· Not special factors (Davis):  That Title VII did not apply to Congress; Speech and Debate Clause; underlying separation of powers concern where judiciary reviews conduct of a coordinate branch

· (b) Where Congress has provided a remedy that Congress “justly regards” as an adequate alternative to a Bivens action (i.e., where alternative remedy is “equally effective in the view of Congress”)

· Inadequate alternative remedy (Carlson): FTCA claim, because (i) is against US rather than individual officer and (ii) does not allow for damages and jury trial

· Adequate alternative remedy

· Reasons for rule:

· (a) Effectuating the provision’s purposes (legal process school): Courts should imply remedy from a constitutional provision or statute where doing so would help fulfill the provision or statute’s purposes (i.e., where “reasonable persons” would imply a remedy), regardless of whether Congress actually did or intended to supply a remedy

· Problems with this view: (i) Congress often supplies its own remedies; (ii) (JM) legal process model overlooks fact that a balance was struck between adopting new regulations and ensuring the new regulations were not overenforced by overzealous π’s by vesting enforcement in federal agency that will act with the public interest in mind
· (b) Constitution protects individual rights

· (c) Rights under the Constitution not perfectly congruent with the common law, so Bivens actions fill in gaps in the common law

· (d) Bill of rights intended as a constraint on the majority; can’t rely on Congress or state legislature elected by the majority to provide the proper set of remedies

· Note that the rule stands in tension with the notion that state law is the default in our system

· Applications of the rule:

· Expansion: Implied right of action for:
· (i) Wrongful dismissal claim by congressional staffer who claimed she had been dismissed because of her sex, despite fact that Title VII at the time applied to the executive branch but not to Congress (Davis)

· (ii) Claim of intentional neglect (withholding of medical treatment) by father of man who died in prison, despite fact that intentional neglect is actionable under the FTCA (Carlson)
· Why FTCA claim not sufficient: (i) FTCA claim directed against government, not individual; and (ii) Bivens allows for damages and jury trial

· Retrenchment: No implied right of action for:
· (i) Claim for wrongful dismissal from civil service job, because Civil Service Act provides an adequate remedy, even though available remedies less robust than those available in Carlson (Bush)

· (ii) DP claim where there is an adequate remedy (Schweiker)

· (iii) Claim of military racial discrimination involving officer–subordinate relationships, because unique military disciplinary structure and Congress’s action in the field are special factors counseling hesitation (Chappell)

· (iv) Damages claim where soldiers seeking compensation for injuries suffered through nonconsensual LSD testing, because military context is a special factor counseling hesitation (Stanley)
· (v) Claim where prison administrative remedies are available (Malesko)

· (vi) Claim that government retaliation violated property owner’s DP rights, where property owner’s claim was that the government had done too far (Wilkie)

· (vii) Claims against government agencies rather than government officials (Meyer)

· Reason for retrenchment: (i) More emphasis on federal and judicial restraint; (ii) cutback on implied rights of action in statutory cases (Cort, Cannon: Court will imply right of action under statute only where Congress has intended courts to imply a private right of action)

· Scalia thinks Court should just be open about the fact that it doesn’t believe in Bivens suits anymore, because Court now has less robust view of its common law powers

· Bivens:
· Holding: There is an implied federal right of action for damages under the 4A for violations of the 4A

· Reasons:

· (i) Court had previously recognized implied rights of action under federal statutes (Borak); made little sense not to apply same doctrine to constitutional provisions

· (ii) Every right should have a remedy (Marbury), and state tort law does not provide a complete remedy for 4A violations

· 4A interests not determined by state tort law; also, states have differing rules about trespass and battery committed by state officials

· (iii) No other available remedy: Because Bivens was not charged exclusionary rule did not apply; Bivens unable to seek an injunction because violation had ended (Lyons); damages suit in this case was not recognized under state law

· Connection to Ward and Ex Parte Young: Implied right of action under DPC to address violations of substantive DP

· NOTE: Prior to Bivens, a person in Bivens’s position would have had to bring a common law tort suit in state court; the agents’ defense would have been that they were acting under color of federal law; Bivens would then have replied that the agents had been stripped of their authority because they were acting unconstitutionally
· Borak: Court reads implied right of action into securities law to fulfill the purposes of the law; purpose of law is to enforce securities laws, and a private right of action will lead to more enforcements
