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INTRODUCTION

Four Basic Areas of Contract Law

· What promises should the law enforce? – The doctrine of consideration
· Remedies for breach of contract
· Assent – How contracts are formed
· Performance
Effective Legal Argument
· Understand that any issue can be argued from both sides

· Elements of an argument:

· The law is on my side

· …And it’s a good thing, too (arguments of justification)

· This is important because both sides will show how the law is on their side ( arguments of justification show why it’s sensible to hold in your favor
Three Types of Arguments of Justification
· Fairness

· Appeal to cultural mores, equitable principles, etc.

· Consequentialist

· Effect that one rule or another will have on society

· Role of the courts

· Is this the type of issue on which the courts should rule?  What impact will ruling one way or another have on the courts’ role in society, and is that effect appropriate?

I. What Promises Should the Law Enforce? – The Doctrine of Consideration (RS §71-90)
Three alternative answers to this question

· Consideration—the law should enforce bargains but not otherwise
· What we mean by consideration is “bargain”
· As long as it’s a bargain it’s “consideration”—doesn’t matter if there’s not equivalency in value
· By definition, a gift is not a bargain
· “Justice” is not relevant
· Form—if an agreement’s in the “form” it’s enforceable, otherwise not
· If there’s a seal the promise is enforceable, otherwise not (this no longer applies today)
· “Justice” is not relevant
· Reliance—if one party has relied on the promise in some reasonable way it’s enforceable, otherwise not
· No bargain or particular form required
· “Justice” is relevant
1. Donative Promises, Form, and Reliance

Contract defined (RS §1)

· Contract: A promise or set of promises for the breach of which the law gives a remedy, or the performance of which the law in some way recognizes as a duty

· “Contract” applies to those remedies which have legal effect
Requirement of a bargain (RS §17)

· Formation of a contract requires a bargain in which there is:
· A manifestation of mutual assent to the exchange, and
· A consideration
The concept of consideration

· Broad conception:
· Consideration is simply a collective term for the whole set of elements that make promises legally enforceable
· Narrow conception (RS §71)
· Consideration is equated with the single element of bargain (bargain theory of consideration)

· To qualify as consideration, the act or promise must constitute some legal detriment to the promisee; otherwise, it will be simply nominal or illusory.

· Under classical contract law the basic fault line in consideration ran at the boundary between bargain promises and gratuitous promises, since gratuitous promises were per se unenforceable.

Requirement of exchange; Types of exchange (RS §71)

· To constitute consideration, a performance or return promise must be bargained for, that is, sought by the promisor in exchange for his promise and given by the promisee in exchange for that promise (bargain theory of consideration)
· Consideration can be:

· An act other than a promise

· A forbearance

· The creation, modification, or destruction of a legal relation

· Consideration induces the making of the promise, and promise induces the furnishing of the consideration

Adequacy of consideration; mutuality of obligation (RS §79)

· If the requirement of consideration is met—that is, if there’s a bargain—there is no additional requirement of:
· A gain or benefit to the promisor or loss or disadvantage to the promisee,
· Equivalency in values exchanged (though gross differences in value may indicate the consideration was not in fact bargained-for, but was instead a “sham”)
· Mutuality of obligation
1.1 Simple Donative Promises
· A simple donative promise is one that is made for affective reasons—love, friendship, etc.—that is:
· Not cast in a form to which contract law gives significance, and
· Has not been demonstrably relied upon
· Simple donative promises are generally unenforceable, except in certain situations (reliance, form, etc.)
· Dougherty v. Salt, N.Y. Ct. of Appls., 1919 (p. 6)

· Aunt Tillie gave Charlie a $3,000 promissory note

· Aunt Tillie died and her estate refused to pay, so Charlie sued

· Court held that the note was purely voluntary and thus an unenforceable promise of an executory gift.  The boy was not a creditor, nor was the aunt paying a debt.  Rather, she was conferring a bounty.  In other words, there was no consideration on the part of the boy

· Gift promises are generally unenforceable if they lack consideration
Beneficial reliance

· Reliance on a promise that increases the value of the promise

· E.g., when a promoter, relying on a promise by a music group to play a concert in two months, advertises the concert, increasing gate receipts

Conditional donative promises

· In a conditional donative promise, the parties view the condition as a necessary means to make the gift, not as the price of the gift 

· E.g., parent paying for the child’s car provided the car the child selects is less than $15,000

· If, however, the parties view the condition as the price of the gift, then it’s a conditional bargain and thus enforceable

· E.g., Frug buying Ellie a t-shirt if Ellie will meet him at the t-shirt shop in Harvard Square

Argument: Gift Promises Should Not Be Enforceable

· Fairness – reach of such a promise does not damage promisee, who promised nothing in return; also gift promises made at emotionally charged moments, and so don’t reflect true will of promisor.  Situations may also change
· Consequentialist – who wants a world in which every promise made must be enforced?  Promisor needs ability in such circumstances to change mind.  People will be more reluctant to make promises so less gifting
· Role of Courts – overload court if forced to enforce every promise made; also, evidentiary problems of proving whether such a promise was made at all
Argument: Gift Promises Should Be Enforceable
· Fairness – unfair to promisor who cannot make legally binding promise; goes against free will.  It’s aunt Tillie’s wish to give Charlie the money.  Charlie was counting on it
· Consequentialist – people should be able to rely on promises, regardless of consideration, etc., would cut down on empty promises, etc.
· Role of Courts – who are the court’s to say that there is no consideration of a kind, that promisor did not get something (recognition, gratitude) in return for the donative promise?  Aunt Tillie didn’t know the correct form to use so making everyone have access to this legal knowledge will greatly increase the complexity of issue and role of lawyers
1.2 The Element of Form

· A donative promise can be enforceable if in proper form (will, trust, inter vivos transfer, seal)
· Reasons for relying on form to determine enforceability:
· Evidentiary (correct form provides proof that a promise was made);

· Cautionary (complying with form cautions people that promise is legally enforceable);

· Channeling (helps court determine what promises should be enforced);

· Deterrence (helps prevent rash contracts/inadequate consideration)

· Nominal consideration usually not binding (form but not substance of a bargain)
· Narrow exception to general rule that court does not look at adequacy of consideration
· A transaction is said to have nominal consideration when it has the form of a bargain, but not the substance of a bargain (because the promisor did not view what he got as the price of his bargain)

· RS requires a bargain in fact rather than in form in order for it to be enforceable (bargain in form only is mere pretense)

· Schell v. Nell,  Sup. Ct. of IN, 1861 (p.14)
· Schnell promised three gifts in amount of $200 in consideration for 1 cent, then failed to pay
· Court held that, while the inadequacy of consideration will not normally vitiate an agreement, in this case the payment 1 cent in return for three gifts of $200 was “merely nominal, and intended to be so”

· Deceased wife’s love and aid in acquiring the $600 were past considerations and thus not relevant
· Had 1 cent been almost anything non-monetary it likely would have counted
· Contracts based on nominal consideration are not normally enforceable
Argument: Nominal Consideration Should Not Be Enforceable (Substance over Form):

· Bargain must be a bargain in fact rather than just in form – justice, etc.

· Must be patently inadequate to be nominal – does not effect the vast majority of contracts
Argument Nominal Consideration Should Be Enforceable (Form over Substance):

· Would make consideration doctrine easier to apply

· Nominal consideration is an effective replacement for the abandoned device of the seal

· Not the role of the courts to determine the adequacy of consideration
1.3 The Element of Reliance
· Kirksey v. Kirksey, AL Sup.Ct., 1845 (p.24)
· Brother-in-law says to π, “If you come down and see me I’ll give you some of my land”
· π abandons her own land and travels 60 miles to live with brother-in-law
· After two years brother-in-law tells π to leave
· Holding: the house was a gift, so no consideration and therefore no enforcement
· Dissent says the 60-mile trip was consideration
· Today, RS §90 would hold for π because she relied on brother-in-law’s promise
The reliance principle (RS §90)

· A promise the promisor should reasonably expect to induce action or forbearance (reliance) on the part of the promisee and which does induce some action or forbearance is binding (enforceable) if injustice can be avoided only by enforcement of such promise (promissory estoppel)
· I.e., promise is binding if promisee has relied on promise (and promisor should reasonably expect promisee would rely on promise)

· Reasonableness of reliance is important
· Relief in such situation, however, may be limited to damages measured by extent of the reliance rather than the terms of the promise

· Feinberg v. Pfeiffer Co., MO Ct. of Appeals, 1959 (p.29)
· After many years of π working for ∆, ∆ promised π a pension after she retired

· Π soon retired

· ∆ paid pension benefits for seven years, then stopped

· Holding: that π relied on ∆’s pension promise in choosing to retire when she did, so the promise was enforceable ( justice requires ∆ to continue paying π pension benefits

· A promise by an employer to pay pension benefits to an employee is enforceable under RS §90 if the employee, in reliance on that promise, quits her job
· π relied upon pension in deciding to retire when she could have conceivably continued working – would not have had the funds to retire otherwise
· Promise not enforceable if one looks only to the bargain theory – no consideration
· Potential problem—would this allow employer’s to repudiate unrelied-on pension promises?

· Hayes v. Plantation Steel Co., Fed. District Ct. of RI, 1982 (p.34)
· Π announced his retirement from ∆
· A week before π was to retire, ∆ promised to “take care” of π
· After π retired ∆ made several years of payments to π, but then stopped
· Holding: π announced his retirement before ∆ promised to pay pension benefits, so ∆’s pension promise did not induce π to quit his job.  Therefore, ∆’s promise to pay pension benefits does meet the requirements of RS §90 (promissory estoppel)
· A promise by an employer to pay pension benefits to an employee is not enforceable if that promise to pay is not what induces the employee to quit his job
· Cats v. Danny Dare (not in book)
· Π works for ∆ for many years

· Π injured protecting store from robber, can no longer work

· ∆ promises π a pension—is the promise enforceable?

· According to Feinberg, no, because π was injured before the promise was made, π could not possible have relied on the promise in acting as he did

Estoppel in pais (equitable estoppel) and promissory estoppel

· Estoppel in pais (equitable estoppel)
· If A makes a false statement of fact to B and B has reasonably and foreseeably relied on that statement, A is prevented (“estopped”) from denying the truth of that statement in court

· E.g., Griswold v. Haven (p.26)
· Ford needs money; Wright owns a warehouse
· Wright says to a lender, “Ford has grain in my warehouse”

· Lender lends Ford money under idea that security would be Ford’s grain in Wright’s warehouse (lender relies on Wright’s statement that Ford had grain in the warehouse)

· Ford defaults, lender sues Wright for conversion of the grain Wright said Ford had in the warehouse
· Wright prevented at trial from saying Ford didn’t have grain in the warehouse ( for purpose of trial Ford did have grain in the warehouse (existence of grain established as a fact for purposes of the trial)

· Promissory Estoppel (RS §90)
· A promise which the promisor should reasonably expect to induce action or forbearance of a definite and substantial character on the part of the promisee and which does induce such action or forbearance is binding if injustice can be avoided only by enforcement of the promise

· In such a case, the promisee’s reliance is treated either as consideration or as a substitute for consideration
Argument for Reliance:

· Fairness – prevents injustice – a person shouldn’t be injured for justifiably relying on another’s promise, which was then broken

· Consequentialist – it will make people think twice about making / breaching promises
Argument against Reliance:

· Hard to tell what injured party would have done if hadn’t been promise – hard to quantify

· Promisee’s duty to ensure promise enforceable (bargain theory, etc.) before relying on it
2. The Bargain Principle and its Limits

2.1 The Bargain Principle

The Bargain Principle

· Under this principle, bargains are not only enforced, but enforced according to their terms
· Courts generally do not inquire into the adequacy of consideration  (Westlake v. Adams)
· To do otherwise would violate the idea that judges will look into the value of something violates the free market principle that its value is in fact determined by what one is willing to pay for it
· What’s important is that the parties got what they bargained for 
· RS §72 – Any performance bargained for constitutes consideration
· RS §79 – If requirement of consideration is met, no further required gain to promisor/loss to promisee, equivalence in the values, or mutuality of obligation
· Yet, courts do often investigate adequacy and fairness of consideration under doctrines of (1) duress and (2) unconscionability
· RS §71, Comments – Yet bargain must be a real bargain, not just a pretense or a formality (nominal consideration, legal duty rule, giving up invalid claim)

Hamer v. Sidway, NY Ct. of Appeals, 1891 (p.47)
· Uncle promised π $5,000 if π would refrain from drinking, smoking, using tobacco, and playing cards until π turned 21
· When nephew turned 21, uncle wrote letter promising to pay π the $5,000 whenever π wanted it
· Upon the uncle’s death, estate refused to pay on the grounds that it was a gift promise
· Holding: π gave up a legal right in return for the promised $5,000, so there was consideration
· Consideration means not that one party is profiting but that the other abandons some legal right (or limits some legal right) as an inducement for the promise of the other
· For something to be consideration, it is enough that that thing have induced the promisor to make the promise (i.e., a bargain’s a bargain)
· Davies v. Martel Laboratory Service, 1989 (p.49)
· π worked for ∆ as an at-will employee
· ∆ promised to make give π a better, permanent job and increase π’s salary if π could get an MBA
· One year later ∆ fired π without cause
· For purposes of consideration, “detriment” means legal detriment as opposed to detriment in fact.  The consideration a party offers can be actually beneficial to herself and still count as consideration so long it involves doing or not doing something the party otherwise has a legal right to do or not do.
2.1.1 Uneven Bargains

Hancock Bank & Trust v. Shell Oil, Sup. Jud. Ct. of MA, 1974 (p.50)
· Hancock and Shell had a contract allowing Shell to terminate at any time with only 90-days notice required; Hancock on the other hand was obligated for 15 years, with Shell having the option to renew for another 15
· Hancock sought to invalidate the lease for “lack of mutuality of obligation”
· If there’s consideration, courts traditionally decline to void the contract) merely because that party made what he regards as a bad bargain
· I.e., if it’s a bargain, it’s enforceable
· Batsakis v. Demotsis, TX Ct. of Civil Appeals, 1949 (p.51)
· π lent ∆ $25 in drachmae during WWII; ∆ promised to repay $2,000
· Holding: ∆ won $2,000 (there’s no question there was a bargain)
· Mere inadequacy of consideration does not void a contract
· Not duress because there is no threat and “my terms or no deal” not considered a threat
2.1.2 Duress

The Doctrine of Duress
· A promise made under duress may be unenforceable even with consideration
· Duress is a procedural not substantive standard – the process that led to the deal

· RS § 175 (When Duress by Threat Makes a Contract Voidable)
· “If a party’s manifestation of assent (consideration) is induced by an improper threat by the other party that leaves the victim no reasonable alternative, the contract is voidable by the victim”
· RS §176 (When a Threat is Improper)
· (1) A threat is improper if:

· What is threatened is a crime or a tort, or the threat itself would be a crime or a tort if it resulted in obtaining property,

· What is threatened is a criminal prosecution

· What is threatened is the use of civil process and the threat is made in bad faith, or

· The threat is a breach of the duty of good faith and fair dealing under a contract with the recipient (contract must already be in place)

· (2) A threat is improper if the resulting exchange is not on fair terms, and :

· The threatened act would harm the recipient and would not significantly benefit the party making the threat

· The effectiveness of the threat inducing the manifestations of assent is significantly increased by prior unfair dealing by the party making the threat, or

· What is threatened is otherwise a use of power for illegitimate ends

· Chouinard v. Chouinard, F.2d, 1978 (p.56)
· Because of bad business dealings, π badly needed a loan
· Father and brother refused to sign bank loan agreement until ownership issue was settled
· Holding: Threat of financial distress and impending bankruptcy were not duress because π brought them upon himself (cf. Batsakis v. Demotsis)
· Mere hard bargaining positions (if lawful) and the press of financial circumstances not caused by the party against whom the contract is sought to be voided, is not deemed duress
· To be duress, the threat must come from the party against whom the duress is alleged
· Under common law, a stranger has no duty to rescue another person in distress.  Thus, a person’s threat of refusing to aid person in distress not a “wrongful act” within the meaning of the rule
Post v. Jones, 60 US, 1856 (p.57)
· Admiralty case where a whaling ship ran aground and was completely helpless
· Three ships rescued the oil only after whaling ship’s captain agreed to sell them the oil at a very low price
· Holding: Contract was unenforceable because ship captain was completely helpless and so had no choice
Traveler in the Desert Hypo – Is this Duress?

· One party rescues another starving in the desert on condition that he pay an obscene fee
· If we want to say this is duress, where is the improper threat induced by the other party? – no public duty to help
· Remember, when RS says “physically compelled by duress” it means that one party is twisting the other’s arm, not just that one is in bad physical condition
Arguments for/against Duress

· See arguments for/against unconscionability, below
2.2 Unconsionability

The Doctrine of Unconscionability (RS §208)

· If a contract or contract term is unconscionable at the time the contract is made, a court may refuse to enforce the contract, may refuse to enforce the unconscionable term, or may limit the application of any unconscionable term so as to avoid any unconscionable result

· Unconscionability determined in light of:

· Setting

· Purpose

· Effect

· Gross inequality of contract terms or bargaining power does not by itself indicate unconscionability, but when both are present, along with other factors, they may confirm those other indications of unconscionability

· Substantive vs. procedural unconscionability

· Procedural unconscionability:

· Concerned with “unfair surprise” (fine print clause, mistakes or ignorance of important facts, or other things that mean bargaining did not proceed as it should)

· Substantive unconscionability (overly harsh terms):

· Involves an unjust or one-sided contract (imbalance of obligations)

· Sometimes seems sufficient in and of itself to void a term of a contract

· Sometimes helps confirm or provide evidence of procedural unconscionability

UCC §2-302 (Unconscionable Contract or Clause)

· If the court as a matter of law finds the contract or any clause of the contract to have been unconscionable at the time it was made court may refuse to enforce the contract…
· Two tests for determining whether hybrid goods (part “good,” part “service,” i.e., carpet-laying) fall within the UCC
· Predominant factors test:
· Whether the contract’s “predominant factor”—its thrust or purpose, reasonably stated—is the rendition of a service with goods incidentally involved (e.g., painting of a portrait) or the transaction of a sale with labor/services incidentally involved (e.g., installation of a water heater in a bathroom)
· Severance test:
· Severs the contract into different parts (goods, services) and applies the UCC to the goods but not to the non-goods in the contract
· Defects with goods covered by UCC; defects with non-goods not covered by UCC
· Majority in Pittsley v. Houser (p.74) follows the predominant factors test
Williams v. Walker-Thomas Furniture Co., US Ct. of Appeals for DC, 1965 (p.63)
· Lease-to-own furniture store has security clause in contract such that if buyer defaults on any payment, store can repossess both the defaulted-on item and any other item buyer purchase at the store
· Store repossessed everything π had ever bought from them after she defaulted on one item
· Holding: Contract was unconscionable because π had little education or bargaining power and so ended up with an unreasonable contract with little knowledge of the terms
· A contract is unconscionable when there is an absence of meaningful choice on the part of one of the parties together with contract terms that are unreasonably favorable to one party
· In this case there was absence of meaningful choice, gross inequality of bargaining power, etc.
· Maxwell v. Fidelity Financial Services, Inc., AZ Sup. Ct., 1995 (p.76)
· π installs water heater it doesn’t need, can’t afford, is installed incorrectly, and declared a hazard
· ∆ loans π money to pay for the heater, with π’s house as collateral
· Total cost of loan (included a few things in addition to the heater) was nearly half the value of π’s house
· Holding: Contract was unconscionable because $15,000 for a water heater is a grossly excessive price when the home itself is worth only $40,000 (setting and purpose considerations)
· Substantive unconscionability established in grossly excessive price
· Unconscionability is determined in light of a contract’s setting, purpose and effect.  
· Contract terms so one-sided as to oppress or unfairly surprise an innocent party, an overall imbalance in the obligations, or a significant cost-price disparity all evidence unconscionability
Martin v. Allianz, in-class example

· Plaintiff injured in auto accident and leg amputated 196 days later (policy covers up to 90 days after accident)

· P sued for unconscionability – on 89th day has to decide between leg and payment

· Holding: Court disagreed.  Insurance companies create risk tables and offer plans.  He accepted one of these plans.  Better for insurance companies to use market facts to create plan for more than 90 days than to have the courts do it (role of the courts argument)

· What would be conscionable? 100 days? 200 days?

Arguments for Doctrine of Unconscionability:

· Morality as well as the argument that certain people (poor, uneducated, those in trouble) have unequal bargaining power – no meaningful choice, and hence contract not truly consensual

· Prevent those with bargaining power from abusing that advantage (protect rights weak, etc.)

· Courts should protect the weak, and further courts are able to draw line to limit unconscionability (and duress) and still protect right to contract

Arguments against Unconscionability:
· Intent of parties / freedom of contract should be determinative.  Further, shouldn’t treat the poor differently because of unequal bargaining power, etc – same right to contract as others

· Slippery slope till point where all contracts based on unequal bargaining power are unenforceable; threat of unconscionability makes businesses less likely to contract with poor

· Why should the court judge the value of consideration after the fact?

2.3 The Problem of Mutuality

Principle of mutuality

· Both parties must be bound or neither party is bound
2.3.1 Conditional Promises
· Scott v. Moragues Lumber Co., AL Sup. Ct., 1918 (p.88)
· ∆ promised that if he bought a boat, then he would rent to π
· ∆ bought boat but chartered it to someone else
· Holding: Once ∆ bought the boat (which he was not bound to do), he had to charter it to π
· Not an illusory promise because ∆ gave up his ability to charter the boat to someone else
· Acceptance on the part of one party of a conditional promise by another converts the promise into a binding contract, such that the other party must perform his obligation when the condition is met
2.3.2 Illusory Promises
Illusory promise rule (RS §77)
· Illusory promise:

· A promise that does not limit the party’s future actions (something for nothing)

· A promise is not illusory if promisor’s options limited in some way, no matter how slight

· Illusory promise rule:

· A real promise in exchange for an illusory promise is not an enforceable bargain because is lacks consideration (even if it’s bargained-for)
· To be valid, a promise must constrict the scope of potential choice – it must foreclose the actor’s future possibilities in order to be a promise at all.

· If a promisor makes a commitment that does not shrink the boundaries of choice (RS §77) or if the alternate performances are not sufficient as consideration, the person has made an illusory promise and there cannot be mutuality
· Illusory promise test (limit others’ future actions) formal test similar to seal
Bilateral vs. unilateral contracts

· Bilateral contract: exchange of a promise for a promise

· Unilateral contract: exchange of a promise for an act (outside the principle of mutuality)

· Any bargained-for act or forbearance will constitute adequate consideration for a unilateral contract

· Illusory promise rule applies only to bilateral contracts

· Contra: fallacy of the illusory-promise rule is that it treats transactions involving illusory promises as failed bilateral contracts, when they are properly understood as unilateral contracts designed to increase the probability of exchange.

· Harris v. Time, Inc: Any bargained-for act or forbearance will constitute adequate consideration for a unilateral contract. Calculator watch case.
· Wickham & Burton Coal C. v. Farmers’ Lumber Co., IA Sup. Ct., 1920 (p.91)
· π quotes ∆ a cheap price in return for ∆ promising to buy “all the coal he wanted” from π
· Holding: Illusory promise because ∆ not obligated to buy anything from π
· A promise is enforceable only if there is mutuality of obligation among the contracting parties, which mutuality of obligation furnishes the consideration for the deal
Miami Coca-Cola Bottling v. Orange Crush Co.
· Orange Crush contracted to allow Coke to manufacture Orange Crush indefinitely
· Under terms of deal, Coke could cancel at any time for any reason
· Holding: Contract unenforceable for lack of mutuality, since the licensor (Coke) could back out at any time (i.e., was not bound in any way)
· To be enforceable, a promise must limit the promisor’s freedom of choice in the future; performance of a promise cannot be optional
· Williston: often parties make illusory promises because they are so eager to obtain possible work, etc. that they gladly trade an absolute promise for an optional one
Lindner v. Mid-Continent Petroleum Corp., p. 97, Arkansas, 1952

· Lease with Mid-Continent allowed Mid-Continent to cancel at will with ten day’s notice
· Holding: Contract enforceable since the 10 day’s notice at least bound Mid-Continent to something
· Mutuality does not mean that obligations of both parties must be “exactly coextensive”
· Contrast to Orange Crush – only difference between the cases is 10 day’s notice
· Frug – what if it were 10 minutes?  10 minutes = form over substance (mechanical)
Thoughts on Illusory Promises

· If courts want to enforce a contract, they find that there is consideration; if not, they find there was an illusory promise – substantive reading of the law

· Reasons why illusory promises are unenforceable include not wanting people to make unfair deals, chase illusions or take advantage of others’ weak bargaining positions
2.3.3 Implied Promises
Wood v. Lucy, Lady Duff-Gordon, NY Ct. of Apeals, 1917 (p.101)
· Lucy hired Wood to place goods Lucy designed and endorsed on sale, in return for half the profits made
· Lucy wanted out of the contract, saying Wood did not bind himself to do anything, did not actually promise to try to sell Lucy’s goods
· Wood made an implied promise to use reasonable efforts to sell Wood’s products, and this implied promise (good faith effort) constitutes consideration
· This holding allows for a great deal of judicial interpretation of contracts (substance over form)
· Would Wickham have come out differently had court used this standard?
Requirements and Output Contracts

· Requirements contract: (1) The seller promises to supply all of the buyer’s requirements of a defined commodity at a stated price over a designated period of time and (2) the buyer promises to purchase all of his requirements of the commodity during that time from the seller at the stated price
· Outputs contract: (1) The buyer promises to buy all of a seller’s output of a given commodity at a stated price and (2) the seller promises to sell all of her output of the commodity during that time to the buyer at a stated price
· UCC §2-306 (Output, Requirements and Exclusive Dealings): Output and requirements contracts do not lack mutuality of obligation
Grouse v. Group Health Plan, Inc., MN Sup. Ct., 1981 (p.104)
· Grouse received job offer from Group Health Plan, quit his current job and turned down another job offer
· Grouse didn’t have favorable references, Group Health Plan (per company policy) rescinded Grouse’s employment offer
· Grouse had difficult finding another job and suffered wage loss
· Employer liable under RS §90 for reliance damages
· Frug – this could have also been decided the same way by court finding an implied promise to let employee prove himself on the job (it instead used reliance)

· Contrast to White v. Roche – opposite result
2.4 Performance of a Legal Duty as Consideration; Modification and Waiver of Contractual Duties

2.4.1 Legal-duty Rule

Legal-duty Rule

· Legal-duty rule: Performance of a legal duty is not consideration
· Like the illusory promise rule, the legal-duty rule is an exception to the idea that bargain = contract
· RS §73 (performance of a legal duty): Performance of a legal duty owed to a promisor which is neither doubtful nor the subject of honest dispute is not consideration; however, a similar performance is consideration if it differs from what was required by the duty in a way which reflects more than a pretense of bargain

Slattery v. Wells Fargo Armored Service Corp., FL District Ct. of Appeals, 1979 (p.107)

· Polygraph scientist extracted confession from store robber, tried to claim $25,000 reward
· Holding: Polygraph scientist was only fulfilling a pre-existing duty in extracting information by polygraph

· Performance of a pre-existing duty is not consideration
Denny v. Reppert, KY Ct. of Appeals, 1968 (p.110) squib

· Bank offered $1500 for arrest and conviction of bank robbers
· Several people tried to claim reward—bank employees, state policeman, etc.
· Holding: Reward given only to sheriff of neighboring county—only one without a legal duty to apprehend the robbers
The Hold-up Job
· Lingenfelder v. Wainwright Brewery Co., MO Sup. Ct., 1891 (p.111)
· Contractor threatened to quit in the middle of a job unless ∆ promised to pay more
· ∆ agreed to pay more to get contractor to finish, then refused to pay additional extra
· Holding: No consideration, since the contractor only promised to finish performing his legal duty under the original contract
· A promise to pay someone more for doing something he already has a legal duty to do is not consideration
· Contractor’s threats amounted to a hold-up job and to enforce would put premium on bad faith
· Could agreement to pay higher wage have been allowed under modification of contract?
· BUT: Schwartzreich v. Cauman-Basch, Inc., p. 128, NY, 1921, squib
· P entered into a written agreement with D for year’s employment at $90 a week
· P received a higher offer from another firm a month before services to begin
· After conversation with D, both tear up old contract and write identical one at $100 a week
· Holding: New contract is enforceable
· How to reconcile decisions in Lingenfelder and Schwartzreich?

· Good faith requirement to modify contract (also stated in UCC) – substantive requirement

· Students like formal requirements so can just have a rule (even if we don’t like that rule)

· Examples of formal requirements: ripping up contract, time of conversation, etc.
· In-Class example
· Ship’s sailing around the world; two sailors jump ship
· Captain promises to split abandoning sailors’ wages among rest of sailors if they’ll do the work abandoning sailors were supposed to do ( enforceable?
· Yes: Each sailor has specific duties; in covering they take on new ones
· No: Sailors’ duty is to bring ship home safely; doing the extra work is part of that duty
Foakes v. Beer, House of Lords, 1884 (p.114)

· Beer agreed to forgive interest if Foakes paid the rest of the money now
· Holding: No consideration since Foakes already had legal duty to pay Beer the money

· Court says it doesn’t like this outcome (because bird in hand better than two in bush), but feels compelled by precedent

· A promise to pay a lesser sum than one owes is not consideration
· This precedent applies when the claim is undisputed, liquidated, and due
Arguments for not enforcing legal-duty promises

· Vulnerability of promisor to threats (hold-up job)
· Potential for unequal protection under the law (monetary tips for police officers)
· No additional consideration because already obligated to do what is being offered

2.4.2 Modification

· Modification of a contract usually does not require consideration (and cannot be rescinded)
· RS §89:  A promise modifying contract duty not fully performed is binding:
· If fair/equitable in view of circumstances not anticipated by  parties when contract made

· To extent provided by statute; or

· To extent that justice requires enforcement in view of material change in position resulting from reliance on promise
· Tension between §89 (fair & equitable modification) and §73 (legal duty rule):

· Can read §89 as limiting §73 by the “fair & equitable” rule or as an alternative to §73.  Obviously need to speak both languages.  Consider Angel v. Murray where there is the tension

Angel v. Murray, RI Sup. Ct., 1974 (p.138)
· Garbage collector signed 5-year contract with city to collect all its trash
· Unexpected increase in number of homes, so collector asked for more money
· City agreed to increase payment and tendered the increased payment
· Π sued, claiming new contract unenforceable since garbage collector was only doing his legal duty
· Modification binding because it was (1) voluntary, (2) fair/equitable given unforeseen circumstances, and (3) preceded full performance
2.4.3 Accord and Satisfaction

Accord and satisfaction
· RS §281 (accord and satisfaction): An accord is a contract under which an obligee promises to accept a stated performance in satisfaction of the obligor’s existing duty.  Performance of the accord discharges the original duty.  
· Until performance of the accord the original duty is suspended, though, in case of breach before performance, the obligee can demand either the new or the original duty. Again, a question of good faith
· Executory accord: An accord that has not been satisfied
· Generally unenforceable under common law, though modern trend has been to hold them enforceable as substituted contracts
· Substituted contract: A new contract that is treated as a complete substitution for the old
· In case of a substituted contract, the original contract is immediately discharged
· Example:
· Suppose B owes A $100 under a contract
· B cannot pay cash so he offers A his horse instead and A accepts
· He cannot offer cash for less than $100 or else a legal duty issue
· If B gives A horse (satisfaction of accord), both parties discharged from accord & contract

· The issue arises when no satisfaction: can A sue for the horse or the $100?

· Depends whether there was an accord or a substituted contract

· If substituted contract then original contract immediately discharged

· If accord then A can still sue for the original $100

· Very hard to tell one from other, though depends on original intent (also can be vague)

· UCC §3-311:  Basically accord and satisfaction.  If one party proves that he in good faith tendered an instrument as payment in full for a disputed claim and the claimant obtained payment of the instrument (i.e. cashed check or accepted money), then claim is discharged
McMahon Food Corp. v. Burger Dairy Co., US Ct. of Appeals for 7th Cir., 1996 (p.127)

· MFC misled Burger about past debts, gave Burger payment that indicated it was payment in full for bad debts

· MFC sent checks marked “payment in full”

· Holding: The purported “satisfaction” payments were invalid to satisfy the debt

· For an accord and satisfaction to discharge a debt, the party tendering payment to satisfy the debt must (1) do so in good faith and (2) make it clear that the payment is intended to settle all outstanding claims between the parties
· Important also that the amount at issue was not disputed
2.4.4 Waiver
The waiver doctrine
· RS §84 (promise to Perform a Duty in Spite of Non-occurrence of a Condition): A promise to perform a contract even though other side did not fulfill a certain condition is binding, as long as condition was not a material part of contract.  

· An unexecuted waiver (i.e., one related to an unexecuted term or stipulation) can be retracted as long as there is adequate notice, unless:

· The waiver was given for consideration (regardless of materiality), or

· Retraction would be unjust because the other party has detrimentally relied on the waiver
· Waiver is often defined as knowing relinquishment of legal right
· The rule that waiver needs no consideration is one escape from legal-duty rule

Difference between waiver and modification
· Waiver: One party gives up a condition, not a material element, of a contract 

· Can be rescinded while still executory if there’s been no reliance

· Modification: Both parties agree to alter a material element of the contract (affects the whole deal) 
· Cannot be rescinded
In-Class Example:
· General contractor agrees to build house and only be paid if owner’s architect satisfied
· Not an illusory promise but rather a conditional promise (bound if condition met)
· Contractor builds house but architect not satisfied; owner agrees to pay anyway
· Waiver of condition enforceable since not a material part of the contract
· Could also possibly argue unjust enrichment if owner refuses to pay
Clark v. West, NY Ct. of Appeals, 1908 (p.144)
· Publisher agreed to give writer $2/page if he drank and $6/page if he abstained
· Writer drank, but publisher knew and did not object through the course of their dealings
· Holding: This constituted a waiver of the drinking condition (writer got $6/page)
· The drinking provision was merely a stipulation of the contract, not the consideration ( the contract was not a contract for π to write books so he can stay sober; rather, staying sober was incidental to the writer’s performance
· The books were the consideration, not the abstention from alcohol
· A party can waive a stipulation of the contract, but not the consideration itself
3. Past Consideration (Benefits Previously Received)

· Moral obligation (stated as an explicit promise) to perform certain otherwise unenforceable contracts makes such contracts enforceable – debt discharged by bankruptcy, S/L, etc.

· Often this is explained by saying that the new promise does not create a legal right where none existed before (which would require consideration) but to remove from the promisor a defense against the assertion of an existing legal right.  This is distinguished from cases where there is solely a moral obligation w/out a legal right, where the moral obligation alone is usually not sufficient consideration
Promise for Benefit Received (RS §86)

· A promise made in recognition of a benefit previously received by the promisor is binding to the extent necessary to prevent injustice
· The promise is not binding, though, if promisee conferred benefit as a gift, if promisor has not been unjustly enriched, or to extent that its value is disproportionate of the benefit

· Promise to pay for emergency services rendered also not binding

· Situations in which promises to pay for past benefits are enforceable:

· Promise to pay discharged debt (RS §83)
· Promise to pay despite the fact that the statute of limitations has passed (RS §82)
· Promise to pay a debt incurred while a minor
· These three promises were deemed enforceable under two principles:

· Moral obligation serves as consideration

· New promise deprives promisor of the legal defense and actualizes the right
Mills v. Wyman, MA Sup. Judicial Ct., 1825 (p.152)
· ∆’s 25-year-old son returned from long voyage, became very ill
· Π took the son in and cared for him at great personal expense until the son died
· ∆ promised to pay all expenses π incurred while π’s son was recovering, reneged
· Holding: Although ∆ had a moral obligation to repay π’s expenses, this alone was not sufficient consideration to may the promise enforceable
· Moral obligation is sufficient consideration for an express promise only in cases where a good or valuable consideration existed in the past
· I.e., there must be some pre-existing legal obligation to make the promise enforceable
· Frug: Bull/boy (property/non-property) distinction
· Bull escapes, stranger takes care of it.  Bull owner promises to repay stranger for caring for bull. ( enforceable
· Under RS §86 this case might have come out differently
· Webb v. McGowin, AL Ct. of Appeals, 1935 (p.156)
· π fell with a pine to prevent it from injuring ∆ standing below; π severely injured
· As repayment, ∆ promised to support π for the rest of π’s life
· ∆ died nine years later and ∆’s executors stopped payment; π sues
· Holding: Promise held enforceable because ∆ received a material benefit from π’s saving his life (human life worth more than mere sentimental value)
· A moral obligation is sufficient consideration to support a subsequent promise to pay where the promisor has received a material benefit, although there was no original duty or liability resting on the promisor (modern position, like RS §86 )
Harrington v. Tayler, NC, 1945 (p.159) squib
· ∆ assaulted his wife; in return ∆’s wife knocked ∆ down with an axe

· ∆’s wife was about to decapitate ∆ when π caught the axe, mutilating her hand
· ∆ orally promised to pay π for damages but didn’t live up to it

· Holding: A humanitarian act, voluntarily performed, is not consideration
4. The Limits of Contract

· There are certain areas in which courts will not enforce contracts, like:
· Private contracts in marriage
· Reproduction/children/parenthood
· Sense that court should stay out of these areas (decisions of the heart)
Market Inalienability
· Some things you just can’t sell, like organs, sex, or children

· That doesn’t mean you can’t transfer these things (.e.g., organ donation, adoption), you just can’t sell them

· Some things, however, are both nonsalable and nontransferable (e.g., votes)
Balfour v. Balfour, ???, 1919 (p.163) squib
· Agreements made between husband and wife are not contracts, even though there may be what as between other parties would constitute consideration for the agreement

· Agreements between husband and wife are not contracts because the parties did not intend for them to be attended by legal consequences
· In Re Marriage of Witten, IO Sup. Ct., 2003 (p.164)

· Π and ∆ married for 7 ½ years; π unable to have children, so π had eggs taken and artificially fertilized with ∆’s sperm
· Π and ∆ sign contract that says nothing will happen to embryos without support of both

· Π and ∆ subsequently divorce; π wants custody of embryos, ∆ doesn’t want to let her

· Holding: If there’s a stalemate between the parties, the status quo will be maintained (i.e., the embryos stay frozen)
· Marital and family decision are highly emotional subject to change; courts are reluctant to get involved in highly personal areas of reproductive decisions
T.F. v. B.L., Sup. Jud. Ct. of MA, 2004 (p.173)

· Π and ∆ are two women who lived together for several years
· Π wanted child, ∆ eventually relented; before child was born π and ∆ split up

· ∆ at first promised to pay child support, and gave π some money, but later refused more

· Π sued for child support

· Holding: ∆’s promise to pay child support not enforceable

· Court reluctant to enforce prior agreements that bind family members to future relationships
· The decision to become or not become a parent is a personal right of such delicate and intimate character that the court should never attempt direct enforcement

· Dissent: What about fairness to π? ∆ helped bring child into world, now walking away

R.R. v. M.H., Mass., 1998 (p.183) squib

· Surrogacy case: π paid money for ∆ to be surrogate mother, ∆ changed mind six months into pregnancy
· Π sued for custody

· Holding: Surrogacy arrangements are like adoption; mother should have several days after birth to change her mind

· Court doesn’t like selling children, also worried exploitation of women who need money

II. Remedies for Breach of Contract
5. An Introduction to Contract Damages

Purposes of Remedies (RS §344)
·  “Judicial remedies under the rules stated in this Restatement serve to protect one or more of the following interests of a promisee:

· Expectation interest: Interest in having the benefit of his bargain by being put in as good a position as he would have been in had the contract been performed,

· The expectation interest is not based on the injured party’s hopes when he made the contract, but rather on the actual value the contract would have had to him had it been performed

· The expectation interest is therefore based on the circumstances at the time of performance and not those at the time of the making of the contract
· Reliance interest: Interest in being reimbursed for loss caused by reliance on contract by being put in as good a position as would have been in had contract not been made

· Restitution interest: Interest in having restored to him any benefit that he has conferred on the other party [disgorged]”

· The default remedy is expectation damages
· Why expectation damages are preferred over reliance damages
· Easier to measure contract price than forgone speculative/opportunity price

· Incentive to breach only exists if in best interests of both parties (includes cost to each other)
· In-Class Example
· ∆ goes to an antique store at closing time on a Friday and agrees to pay π $100 for a mirror, which he will come back to pick up (and pay for) on Monday

· Situation 1: ∆ calls Monday morning and says he doesn’t want it anymore
· Expectation damages: Uncompensated expectation of profit even though no real injury

· Situation 2: π crates mirror for shipment over weekend, ∆ calls Monday to cancel the deal

· Reliance damages: Expenses and time spent to crate mirror in reliance on contract
· Situation 3:  ∆ takes mirror with him and promises to pay on Monday.  Uses the mirror at a fancy dinner party and then returns it on Monday claiming he doesn’t want to purchase it

· Restitution damages: ∆ benefited without payment, π should be able to disgorge benefit

Hawkins v. McGee, NH Sup. Ct., 1929 (p.190)
· Doctor promised perfect hand, short recovery; resulted in disfigured hand, long recovery
· Trial court gave reliance damages: Pain and suffering and ill effects of operation
· Appellate court changed this to expectation damages: Difference between value of  what he got (hairy hand) and what promised (perfect hand)
· Can make the damage awards large or small:

· Expectation: 
· Big: Loses gainful employment for life (maybe would have been a hand model?), misery, pain (BUT, how do you separate out the pain and suffering from the operation and the pain and suffering that resulted from the botching of the operation?). 

· Small: Hand was already abnormal and can shave/wax hand or wear a glove (a little hair on his hand? big deal!)
· Reliance: 

· Big: Valued old hand more, and pain is relevant.  Nothing can be done for victim now, so to put him in position he would have been in had the contract never been made would take a lot of money
· Small: Out of pocket expenses and pain

· Restitution: 

· Big: Doctor got valuable experience and fee.  

· Small: Disgorge the fee

· Point is that varying outcomes can result from each of the measures (not a single formula)

· McQuaid v. Michou, NH, 1932, (p.194): Π’s suffering incident to treatment was part of price π was willing to pay for the operation, so should not enter into the damages equation

Van Zee v. Witzke, SD, 1989 (p.197)
· Van Zee went to see Witzke about operation to fix her finger

· At one point Van Zee asked for a guarantee that her finger would be all right; Witzke responded that after surgery the finger would be “no worse off than it was right then”

· Holding: The statement was insufficient as a matter of law to constitute an express contract to heal Van Zee’s finger; rather, it falls into a category of statements constituting “therapeutic reassurance” of a good result

Sullivan v. O’Connor, MA, 1973 (p.198)

· Holding: Court says unlikely physician would promise specific results given the uncertainties of the case
· Court advocated more lenient reliance damages without clear proof of guarantee; Otherwise doctors will be frightened into practicing “defensive medicine”

· Reasoning: The best remedy method in patient-physician cases where there’s a breach of an agreement to cure may be the “reliance interest.”  This would compensate the patient for the detriments he suffered in reliance upon the agreement (payment of doctors fees, pain and suffering (damages) resulting from worsening of patient’s condition due to breach of agreement to cure)
· Restitution interest would be too little compensation: only payment of fee back, ignores other expenses and pain in suffering incurred

· Expectancy interest would be too much compensation

Eisenberg: Expectation damages create efficient incentives for performance, since it forces the potential breaching party to take other parties’ interests into account (must make them whole if breach) when deciding whether to breach.  Protecting expectation interest is good for society.

Posner (Law and Econ.): Breach of contract is efficient, and therefore desirable, if the promisor’s gain from the breach, after payment of expectation damages, will exceed the promisee’s loss from breach.  Breach is perfectly acceptable as long as the breaching party takes expectation damages into account and thus puts other party in position he would have been in with no breach (i.e., ∆ shouldn’t be stuck to a bad deal, that’s bad for the economy; as long as ∆ pays damages, if ∆ can get better deal (taking into account expectation damages), ∆ should breach).  Main issue is how potential breaching party confidently knows expectation damages in real world.
Friedmann (anti-Posner): Transaction costs and litigation result from breach.  “Efficient breach” undermines confidence in bargains and security for promise better than efficient breach.  No one indifferent to breach (people tend to want performance, not breach), so breaching party should pay profits from breach to other party.

6. The Expectation Measure
[Frug: These formulas never put you back in the exact same position you would have been in had the contract been performed because they don’t take into account the aggravation caused by the breach and attorneys fees]

[Alternatives to expectation damages include:

· Stipulated damages (contracting around the law)

· Specific performance

· Reliance and restitution damages]

6.1 Damages for Breach of a Contract to Perform Services

6.1.1 Breach by the Person Who has Contracted to Perform Services

Determining Damages: Cost of completion vs. Diminution of Value
· Damages measured either by (1) diminution in value or (2) reasonable cost of completion
· Cost of completion generally favored unless:

· (1) Cost is disproportionate to benefit, and

· (2) Breached contract provision is incidental
· Good faith is not taken into account since intention is not to punish for breach

· Why choose diminution of value over cost of completion? 

· Maybe you’re worried π’s going to go to Vegas rather than using the money to get/do what they were originally promised (i.e., windfall)

Louise Caroline Nursing Home, Inc., v. Dix Construction Co., MA Sup. Jud. Ct., 1972 (p.218)
· Builder breached contract to build nursing home, so home sued for expectation damages

· Claimed expectations damages should be measured by the fair market value of the completed building rather than the cost of completing the building

· Holding: Court denied this because obtaining another builder to complete the building would not cost nursing home any more than the original contract price

· To give π the full market value would be to put them in a better position than had the contract been performed.  “The plaintiff is entitled to be made whole and no more.”

· Here, market value is more than cost of completion (opposite of Peevyhouse)
Peevyhouse v. Garland Coal & Mining Co., OK SC, 1962 (p.220)
· ∆ contractually agreed to fix damage when done mining in backyard

· However, refused, as cost of repairing damage ($29K) would only increase property value by $300 (and value of entire property was only $5K)
· Holding: Court said normally cost of completion would be standard of damages, however appropriate damages in this case were instead diminution of value of land b/c:

· Contract provision was “incidental” to the main purpose of the contract

· Cost of performance “grossly disproportionate” to the benefit conferred (economic waste)
· Both sides want to put π’s in position they have would been in if contract never existed, however there is a difference of opinion on how to define that “position”
· Court sides with contractors that position should be defined as value of property (i.e., economic position)
· Owners don’t care about value and want to be put in position with a nice backyard (i.e., physical position)
· Parties could have written contract more effectively to ensure repair work not “incidental”
· Arguments in favor of court’s holding:

· Consequentialist: No coal mining companies would mine land if they’re going to have $29,000 to fix $300 in damages
· Arguments against court’s holding: 

· Consequentialist: No one’s going to let coal companies mine their land if the mining company’s going to be able to get out of their remedial provisions (screwing up the land)
· Schneberger v. Apache Corp., OK, 1994 (p.228): Case similar to Peevyhouse, with similar holding based on same rule (gross disproportionality of cost of performance to resulting benefits leads court to use diminution of value rather than cost of completion to determine damages)
Jacobs & Young v. Kent, in-class example
· Contractor agreed to install Reading pipe in house but installed different brand of similar quality instead
· Holding: Breach was incidental and cost disproportionate to benefit, so correct measure is diminution of value rather than cost to tear down house and build with correct piping (cost of completion)
Damages for Breach in Construction Cases
· RS §348 (Alternatives to loss in value of performance)

· (2) If a breach results in defective or unfinished construction and the loss in value to the injured party is not proved with sufficient certainty, the injured party may recover damages based on either:

· The diminution of the market price caused by the breach, or

· The reasonable cost of performance or of remedying defects if that cost is not clearly disproportionate to the probable loss of value to him
H.P. Droher & Sons v. Toushin, MN, 1957 (p.213)

· Case involved poorly constructed house in MN

· Holding: The diminution of value standard is appropriate in cases where the breaching party has made a substantial good-faith effort to perform the contract according to its terms

· Implication is that if the breaching party did not make a good-faith effort, the cost of completion standard would apply (and the diminution of value standard would not be applicable)
Eastern Steamship Lines, Inc. v. US, ??, 1953 (p.231)
· Government contracted to use ship and said afterward would restore ship to its pre-government-use condition.  Government refused to do so b/c cost to restore ship would be $4 million, after which value of ship would be only $2 million

· Holding: government must pay shipowner cost of ship after restoration rather than cost of restoration, b/c:
· Economic waste concerns

· It’s unlikely shipowner would actually spend the $4 million to fix the ship (since its return would be only $2 million)
City School District of Elmira v. McLane Construction Co., NY, 1981 (p.232)
· School district contracted to have McLane build swimming pool with roof supported by beautiful wood beams.  The beams were central to the aesthetics of the structure. McLane intentionally used wood treatment method that resulted in discolored beams

· Holding: Damages are cost of completion rather than diminution of value, even though cost of completion ($357,000) far outweighed diminution of value ($3,000), b/c:

· The design of the beams were central to the purpose of the building project (not incidental), and

· McLane likely acted in bad faith (mistake likely not the result of innocent oversight or inattention)

Fox v. Webb, AL, 1958 (p.233)
· Holding: Aesthetic tastes are more important for person building a house than for person building a commercial property.  Therefore, it’s proper to award damages for cost of completion (repair) than for diminution of value when home not built to precise specifications

Grossman Holdings Ltd. V. Hourihan, FL, 1982
· Value of home had increased substantially between date of breach (alteration of design plans) and date of delivery (completion)
· Holding: Damages for breach of contract should be measured as of the date of the breach, not as of the date of delivery.  Relevant b/c damages were awarded based on diminution of value
Advanced, Inc. v. Wilks, AK, 1985
· Where property is of special significance to owner and repair following breach of contract seems likely, the cost of repair (completion) may be appropriate even if it exceeds diminution of value b/c it’s likely owner will use damages to repair property rather than just pocket them and sell the deficient property

Ruxley Electronics and Construction v. Forsyth, UK, 1996 (p.235)

· Pool builder built pool that was too shallow
· Holding: Cost of completion (cost of building new pool), £21,650, would be unreasonable damages b/c would be grossly disproportionate to advantage gained in having pool of the proper depth.

· However, π entitled to some damages (£2500) for loss of “pleasure and amenity” suffered by reason of not having a 7’6” deep pool to dive into

6.1.2 Breach by the Person Who Has Contracted to Have Services Performed

Aiello Construction, Inc., v. Nationwide Tractor Trailer Training and Placement Corp., RI Sup Ct., 1980 (p.237)
· Buyer agreed to pay monthly installments to contractor to fill and grade his land, breached contract, indicating that funds were not available to make payments

· Holding: Court awarded ([costs incurred] – [payments buyer had already made]) to get amount of unreimbursed money π had spent on project + [profits π would have made]
· Idea was to have damages be what π would have had had contract been performed
· Also equals: ([contract price] – [money π saved by not completing]) – [ payments made]

· Frug: This is an important case b/c states rule in a service contract when person paying breaches
Wired Music, Inc. v. Clark, IL, 1960 (p.240) 

· Clark signed contract for monthly music service for three years.  After seventeen months, Clark discontinued service because he moved.  A new tenant took Clark’s place and began a new contract at a higher place.  Wired sued for the remaining 19 months of Clark’s contract

· Holding: Courts award Wired its lost profits b/c Wired could have any number of customers at any time (since its service was not a fixed quantity of some personal property, like a car or house), so new tenant didn’t really “replace” Clark

Vitex Mfg. Corp. v. Caribtex Corp., 3rd Cir., 1967 (p.240)
· Fixed costs (overhead) should not be considered as part of a seller’s costs for purposes of computing expectation damages b/c fixed costs would have been the same whether or not contract had been formed; only variable costs are relevant
6.2 Damages for Breach of a Contract for the Sale of Goods (UCC)
Determining Whether We’re Under the UCC
· UCC applies to all transactions in goods (UCC §2-102)

· Goods are all things movable (UCC §2-105)

· Doesn’t include money, investment securities, real estate or causes of action

· Includes unborn animals, growing crops, things attached to but separable from realty (UCC §2-107)
· Land is not covered by UCC
· Service contracts are not covered by UCC, but combination of goods and services may be (test is severability v. thrust of agreement (favored))

· IMPORTANT: If the UCC applies, it’s error not to discuss it
· Examples
· Peevyhouse not a UCC case because coal is to be severed by the buyer, not the seller (see UCC §2-107)
· Sale of a mobile home covered under UCC because is a “thing attached to but separable from realty” (see UCC §2-107)
· Anesthesiologist providing anesthesia: Cases go both ways (is it a good or a service?)
· Is information a “good?”  Are ideas “goods?”
6.2.1 Breach by the Seller

UCC Rules for Breach by Seller
· When seller fails to make delivery or repudiates or buyer rightfully rejects or revokes acceptance, buyer can “cover” and get damages or recover damages for non-delivery at market price

· Disagreement whether buyer can cover and still get paid market price if higher

· Most say “no:” White & Summers point to specific language in UCC (or and alternative) and don’t want to put buyer in better position than if contract upheld
· Some say “yes:” Peters doesn’t believe that or prevents both; seller should not get advantage of a fortuitous cover by buyer and market value would discourage breach
· §2-712 (“Cover”): Following a breach a buyer may “cover” by making in good faith and without reasonable delay any reasonable purchase of goods or services in substitution for those due from the seller

· The buyer who has so “covered” may recover as damages from the seller the difference between the cost of cover and the contract price together with any incidental or consequential damages resulting from the breach, minus any expenses saved as a result of the breach ( [cover] – [contract price] + [consequential damages] – [expenses saves as a result of the breach]
· §2-713 (Damages for non-delivery or repudiation): The measure of damages for non-delivery or repudiation by the seller is the difference between the market price at the time when the buyer learned of the breach and the contract price together with any incidental and consequential damages( [market price] – [contract price] + [consequential damages]
· Market price is to be determined as of the place for tender or, in cases of rejection after arrival or revocation of acceptance, as of the place of arrival

· Damages are to be assessed as of the time the buyer learned of the breach (because that’s when the buyer first has the opportunity to seek cover or alternative relief)

· §2-723: If no prevailing price, reasonable substitute (as to time and distance from the place of performance) may be used (need to give fair notice)
· §2-724: Published reports of prices can also be used to determine the prevailing market price at the time of repudiation

· This § applies when the buyer has not “covered”

· §2-714 (Damages for breach in case of acceptance of goods): If buyer accepts goods that do not conform to the contract, the buyer may recover for “breach of warranty”
· Damages for breach of warranty are measured as the difference at the time and place of acceptance between the goods accepted and the value they would have had if they had been as warranted, plus any incidental or consequential damages

· §2-715 (Incidental and consequential damages): Incidental damages resulting from the seller’s breach include expenses reasonably incurred…in connection with effecting cover and any other reasonable expense incident to the breach
· Continental Sand & Gravel, Inc. v. K&K Sand & Gravel, Inc., 7th Circuit, 1985 (p.242)
· ∆ sold π defective equipment for $50K (breach of express warranties)
· Holding: π awarded $104K, cost to bring equipment to warranted condition.  Court rejects ∆’s argument that damages should have been diminution of value rather than cost of repair (completion)
· §2-714: Damages generally should represent the difference between the value of the goods at the time of acceptance and the value they would have had if they had been as warranted 

· Gives buyer benefit of bargain when value of goods exceeds purchase price
Manouchehri v. Heim, NM Ct. or Appeals, 1997 (p.243)
· Reasoning: The difference between the value of the goods as warranted and the value of the goods as accepted can often be approximated by the cost to repair the goods so that they confirm to the warranty

Egerer v. CSR West, LLC, WA Ct. of Appeals, 2003 (p.243)

· π contracted with ∆ to fill gravel at $.50/yard³ with material that was cheaper than “pit run.”  ∆ breached.  After six months, π found replacement material at $8.25/yard³.  The replacement material was pit run.  Π couldn’t afford that $8.25/yard³ price; had to wait two years to find price it could afford ($6.29/yard³).
· Holding: In assessing π’s damages, court uses $8.25/yard³ figure (“hypothetical cover”), even though it was for a material of higher quality and cost than the material π originally contracted for, b/c pit run is a reasonable substitute for the contracted-for material.

· Where a seller fails to deliver to a buyer a product contracted for and the buyer does not cover, in assessing damages the court may look to the price of reasonable substitute at a time reasonably close to the time of breach as evidence of the prevailing price, despite quality differences between the product contracted for and the substitute product
· This rule grants courts significant leeway in measuring prevailing price b/c it says a court may use a market price for goods different in quality from the ones the buyer contracted for
Panhandle Agri-Service, Inc. v. Becker, KS, 1982 (p.246)
· Holding: Failure of the buyer to cover when such remedy is reasonably available will preclude recovery of consequential damages
Eisenberg: If the breaching seller cannot prove that the buyer’s new purchase is in fact a replacement for the one not delivered under the contract, the “cover” purchase should not foreclose the buyer’s recovery under §2-713 (damages assessed based on market value at the time of breach)

6.2.2 Breach by the Buyer

UCC Rules for Breach by Buyer

· §2-703 (Seller’s remedies in general): Where buyer breaches and breach is of the whole contract, seller can choose the remedy (not mutually exclusive):
· Withhold delivery of the goods
· Resell the goods and recover damages
· Recover damages for nonaccpetance (§2-708) (or in some cases the price (§2-709))
· Cancel
· §2-706 (Resale): If made in good faith and in a commercially reasonable manner, the seller may recover the difference between the resale price and the contract price together with any incidental damages, less expenses saved in consequence of buyer’s breach
· §2-708 (Damages for nonacceptance): Measure of damages for non-acceptance or repudiation by the buyer = [unpaid contract price] – [market price at time and place of tender] + [incidental damages] – [expenses saved in consequence of buyer’s breach]
· If the above measure of damages is insufficient to put the seller in as good of a position had the contract been fully performed, however (usu. relevant with “lost volume sellers”), then the measure of damages is profit (including reasonable overhead) which the seller would have obtained from full performance, together with incidental damages

· This § applies when the buyer doesn’t resell the goods

· §2-709 (Action for the price): When the buyer fails to pay the price as it becomes due the seller may recover (together with incidental damages) the price of:
· (1) any goods buyer has accepted, and 
· (2) any goods seller cannot resell
· §2-710 (Seller’s incidental damages): Seller’s “incidental damages” relate primarily to transportation and custody (of the goods) costs resulting from the breach
So, seller has three remedies in case of breach by buyer:

· [contract] – [resale(cover)]

· [contract] – [market]

· Lost profits

KGM Harvesting Co. V. Fresh Network, CA Court of Appeals, 1995 (p.253)

· Buyer covered on lettuce shipments after seller defaulted to sell at much higher price

· Buyer covered at cost of $223K, but b/c buyer had cost-plus contract with Castellini, all but $70K of that was passed on to Castellini

· Seller argues buyer shouldn’t get [cover] – [contract] since that would put buyer in better position than had contract been performed

· Holding: π entitled to [cover] – [contract] since π entitled to the benefit of the bargain (i.e., what he would have had had the contract been performed).  What π chooses to do with the bargain is immaterial

· What the buyer chooses to do with the bargain is not relevant to the determination of damages (and thus if damages put the buyer in a better position than he would have been in had the contract been performed because the buyer found some way to settle the situation so that [cover] – [contract] would put him in that better position, he still gets [cover-contract] damages
Lost Volume Sellers
· Neri v. Retail Marine Corp., NY Ct. of Appeals, 1972 (p.260)
· π contracted to purchase new boat for $13K and then repudiated when he got sick.  ∆ resold boat 3 months later for the original cost.  What loss should ∆ be compensated for?

· Holding: Second sale is not a resale but rather a lost volume sale.  In other words, without breach, seller would have made two sales, not just one.  Thus, [market price] – [contract price] insufficient to put seller in as good a position as he would have been in had the contract been performed b/c doesn’t account for lost profit from the first sale.  Thus, under §2-708 damages for breach of first sale should be [lost profit] + [incidental damages].

· Teradyne, Inc. v. Teledyne Industries, Inc., 1st Cir, 1982 (p.264)
· In a breach by buyer where seller resells, the proceeds of the resale are not to be credited to the seller for purposes of assessing damages if the seller is a “lost volume seller,” that is, one who, had there been no breach by the buyer, could and would have had the benefit both of the original contract and the resale contract

· Lazenby Garages Ltd. V. Wright, English Ct. App.,1976 (p.265)

· Holding: Lost-volume sales don’t apply to used cars because not all used cars are the same, even of the same model and year

· I.e., new car dealers are lost-volume sellers because a new car can be replaced with one exactly the same; a used car, on the other hand, cannot be replaced with one exactly the same, because no two used cars are exactly the same.

[NOTE: Mitigation, Foreseeability and Certainty are notions to limit damages – in fact, prevent the plaintiff from being put in as good a position as he would have been in had contract been performed.  These limits define expectation damages.  Code also doesn’t put plaintiff in as good a position b/c it does not account for interest, attorney’s fees, or end product to boost reputation]

6.3. Mitigation; Contracts for Employment

· Mitigation: Duty to avoid unnecessary damages in consequence of breach to limit economic waste

· The mitigation rule is not about what you have to do; rather, it’s about what damages you get (if you don’t mitigate, you don’t get the damages)

Duty to Mitigate

· RS §350 (Avoidability as a Limitation on Damages)

· Damages are not recoverable for loss that the injured party could have avoided without undue risk, burden, or humiliation

· The injured party is not precluded from recovery by this rule to the extent that he has made reasonable but unsuccessful efforts to avoid loss

· BUT, §2-704(2) (Seller’s Duties/Rights in Case of Breach)
· Where the goods are unfinished, an aggrieved seller may in the exercise of reasonable commercial judgment for purposes of avoiding loss and of effective realization either:

· Complete the manufacture and wholly identify the goods to the contract, or 
· Cease manufacture and resell for scrap or salvage value or proceed in any other reasonable manner
· NOTE: This § seems not to cohere with RS §350, in the that duty to mitigate (cover/resell) is much less (or not required at all)
· Duties to mitigate according to different situations:

· Bridge building: Duty to stop, no duty to search for other bridge.  No cover.

· Sale of Goods (UCC): No duty to cover or resell (can simply collect market damages).

· Landlord-Tenant: No duty to search for different tenant or to accept another.
· Employee: Duty to search, and if takes a job, amount earned is deducted from the damages
Rockingham County v. Luten Bridge Co., 4th Cir., 1929 (p.266)

· NC county repudiated bridge contract, but bridge-building company continued worked after notice given

· Holding: Bridge company failed duty to mitigate damages, so not entitled to costs after repudiation. Company thus awarded [expenses incurred before breach] + [expected profits] but not expenses incurred after the breach when the company continued to build the bridge.
· After an absolute repudiation or refusal to perform by one party to a contract, the other party cannot continue to perform and recover damages based on full performance.  

· This rule is only a particular application of the general rule of damages that a plaintiff cannot hold a defendant liable for damages which need not have been incurred.
· Reasoning: Mitigation would reduce economic waste and not put π in any worse position
· BUT, this isn’t entirely true since π now has to bridge to show off and less work for employees
Madsen v. Murrey & Sons Co., UT, 1987 (p.269)
· After repudiation by buyer, pool table manufacture chopped up its tables and sold them as firewood

· Holding: The pool table manufacturer (seller in this case) had a duty to mitigate its damages to buyer and failed to do so, b/c dismantling the pool tables and using them as firewood, rather than attempting to sell them at a full or discount price, was not commercially reasonable
In Re Kellett Aircraft Corp., 3rd Cir., 1950 (p.269)
· Ameriform contracted to have Kellett make shower cabinets for a government contract.  Kellett repudiated.  In covering, Ameriform chose the higher-priced alternative (Cutler)

· Holding: In mitigating damages to the buyer, a seller does not have to take those steps which would be most advantageous to the seller (i.e., find the cheapest alternative).  Rather, buyer must merely be reasonable in finding the alternative
Bank One, Texas N.A. v. Taylor, 5th Cir., 1992 (p.270)
· Bank froze Taylor’s assets, which prevented Taylor from continuing to participate in old-drilling venture.  Bank claimed Taylor could have continued participation by selling her own assets, including her personal jewelry and cash.
· Holding: Though an injured party is required to use reasonable diligence to minimize losses, he is not required to make “unreasonable personal outlays of money” or to “sacrifice a substantial right of his own”

· An injured party, rather is required to incur only slight expense and reasonable effort in mitigating his damages
Employment and the Duty to Mitigate (exception to the general rule)
· Employee who is wrongfully discharged has duty to search for another job; if he takes another job then earnings are subtracted from damages
· Employee need only look for and take comparable job (but this begs the question of what’s comparable?)

· Not required to take an inferior job, but if you do then it is taken out of your damages
· What’s comparable?

· “Floor lady and designer” vs. “floor lady?”

· CEO of small company vs. Exec VP or COO (higher-paying) of large company?

· McDonalds vs. BK?

· One firm vs. another?

· This is a problematic question

· This is also an important question: If you make very few things comparable, you raise the cost of breach; if you make many things comparable, you lower the cost of breach

· Rationale for the employee exception to general mitigation rule:
· It’s in the public’s interest to get people back to work rather than have them inefficiently sitting around

· Whereas a contractor or landlord does not need incentives to go out and find a new source of income, an employee does not necessarily have this incentive.  Courts therefore force employee to mitigate by taking a comparable job (efficiency concerns)
Shirley MacLaine Parker v. Twentieth Century-Fox Film Corp., CA SC, 1970 (p.272)
· Studio repudiated movie contract with actress, offered her new part instead.  Western rather than musical, in Australia rather than LA, etc.

· Holding: π did not have to take different or inferior employment, so she can recover wages. Basically, π gets paid to sit home and do nothing since contract not deemed comparable.

· The general rule for damages in wrongful discharge cases is the amount of salary agreed upon for the period of service, minus the amount the breaching employer can show the employee (1) has earned or (2) might with reasonable effort have earned from other employment.  

· Before projected or unsought earnings can be used to mitigate damages, however, the employer must show that the other employment was comparable or substantially similar to that of which the employee has been deprived.
· Thus, small distinctions in criteria for assessing comparability can drastically affect mitigation

· Frug: Any way you cut it, person is unlikely to be put in same position as if contract upheld
Punkar v. King Plastic Corp., FL App. 1974 (p.275)

· A wrongfully discharged employee has a duty only to look for employment near his home

· Mr. Eddie, Inc. v. Ginsberg, TX Civ. App., 1968 (p.275)
· π can recover for expenses incurred while seeking to mitigate losses/damages resulting from ∆’s breach (i.e., expenses incurred while seeking in vain for other employment)

Southern Keswick, Inc. v. Whetherholt, FL App., 1974 (p.276)
· A wrongfully discharged employee is not obligated to take an inferior job, but if he does take one his earnings from such inferior employment should used in mitigating damages 

Damages for Loss of Reputation and Loss of Opportunity to Practice One’s Profession

· Claims for loss of reputation: 
· Generally, general loss of reputation claims resulting from contract breaches (e.g., loss to bridge builder of increased reputation from successfully completing bridge, loss to artist who doesn’t increase her reputation by completing a portrait) are denied
· BUT, courts have allowed employees whose reputations were impaired by breach of contract to recover specific losses that resulted from the injury to the π’s reputation

· Claims for loss of opportunity to practice one’s profession: 
· An employer generally may utilize his employee’s services when and how he wishes, provided the employer pays the employee the agreed-upon price

· BUT, where the employee’s reputation will suffer if he is not allowed to practice his profession or when the “anticipated benefit” to the employee from doing the work is a “material part” of the advantage to be received by the employee from the employment (as in the case of a radio announcer), discharged employee may recover damages

6.4. Foreseeability

· Basic Rule: Can only get damages if foreseeable at time contract was made
· Limits damages party can recover and introduces a tension between consequential damages and expectation idea of putting aggrieved party in as good a position as if contract upheld
· The foreseeability doctrine is about lowering the cost of breach (∆-centered doctrine)

· Argument for foreseeability doctrine: No one would agree to contract if they knew that had to pay all consequential damages

· Argument against foreseeability doctrine: Why would π ever enter into a contract if, when ∆ breached, ∆ wouldn’t be responsible for the damages?

Unforeseeability as a Limitation on Damages (RS §351)

· Damages are not recoverable for loss that party in breach did not have reason to foresee as a probable result of the breach when the contract was made

· A loss may be foreseeable as a probably result of breach because it follows from the breach:

· In the ordinary course of events, or 

· As a result of special circumstances that party in breach had reason to know of

· The court may limit damages for foreseeable loss, if such damages would be disproportionate to the aggrieved party’s losses, by excluding recovery for loss of profits, by allowing recovery only for loss incurred in reliance, etc.
· Comment: The mere circumstances that some loss was foreseeable, or even that some loss of the same general kind was foreseeable, will not suffice if the loss that actually occurred was not foreseeable.  It is enough, however, that the loss was foreseeable as a probable, as distinguished from a necessary, result of the breach
· You have to tell people about the special circumstances (specially communicate), and if you don’t, they’re not liable

UCC §2-715 (Buyer’s Incidental and Consequential Damages)
· Consequential damages resulting from the seller’s breach include any loss (1) resulting from general or particular requirements and needs of which the seller at the time of contracting had reason to know, and (2) which could not reasonably be prevented by cover or otherwise
· (Seller’s consequential damages in case of breach by buyer are his lost profits)
Hadley v. Baxendale, England, 1854 (p.279)
· Miller contracted to have broken shaft sent to Greenwich to be fixed and quickly returned. Delivery delayed by some neglect causing the mill to remain closed for several extra days. Miller sued for lost profits resulting from breach of contract that kept mill closed
· Holding: Damages from mill shut-down unforeseeable to shipper so jury should not consider lost profits in damages

· Reasoning: “In the great multitude of cases of millers sending off broken shafts to third persons by a carrier, such consequences would not, in all probability, have occurred; and these special circumstances were never here communicated by the plaintiffs to the defendants”
· Where two parties have made a contract which one has broken, damages should be such as may fairly and reasonably be supposed either (1) to have arisen naturally (i.e., according to the usual course of things) from such breach of contract itself or (2) to have been in the contemplation of both parties (“reason to know”), at the time they made the contract, as the probable result of the breach of it
· Arguments of justification:

· Fairness:

· ∆ would argue not fair to pay such high damages for something they could not have known would happen

· Π would argue that it is not fair that he have to bear the brunt of the loss caused by defendant’s breach
· Consequentialist:

· Both sides would argue that a ruling contrary to their liking might make people less likely to enter into contracts 
· ∆: Cost of breach too high 
· Π: Can’t depend on the other side to fulfill their full duty
Victoria Laundry (Windsor) Ltd. V. Newman Indus. Ltd., England, 1949 (p.283)
· Π purchased large-capacity boiler from ∆ to expand its laundry business.  Boiler was delayed for many months, causing π to lost numerous lucrative contracts it would have had had it had the boilder
· Holding: π entitled to lost profits b/c ∆ knew of intended use and that π wanted boiler ASAP; therefore ∆ had reasonably possessed imputed knowledge of foreseeable damages to π

Koufos v. C. Czarnikow, Ltd. [The Heron II], ???, 1969 (p.285)
· Π chartered ∆’s vessel to carry their load of sugar to Basrah, intended to sell the sugar once the boat arrived in Basrah.  ∆’s vessel arrived in Basrah 9 days late; in the space of those 9 days, the price of sugar in Basrah had fallen. Thus, π’s profits were less than they would have been had ∆’s boat arrived on time
· Holding: ∆ might have known π would sell the sugar once it arrived in Basrah and might have supposed it was possible that the price of sugar would fluctuate during those 9 days of delay, but he had no knowledge of π’s actual intentions and had no reason to suppose it probable that during the relevant period the price of sugar would fall.  Thus, the result was not a foreseeable consequence of the delay at the time of contract, and ∆ is not responsible for ∆’s profits lost because of the 9 days delay

Hector Martinez and Co. v. Southern Pacific Transp. 5th Cir. 1976 (p.287)
· To be recoverable, the harm suffered by the aggrieved party doesn’t have to be the most foreseeable of possible harms; rather the harm need only be not so remote as to make it unforeseeable to a reasonable person at the time of contracting
Independent Mechanical Contractors, Inc. v. Gordon T. Burke & Sons, NH, 1993 (p.291)
· In order to establish liability, π must only show that ∆’s breach was a substantial factor in causing the injury (and not the only factor)

Limitations on Consequential Damages
· Panhandle Agri-Service, Inc. v. Becker, KS, 1982 (p.289)

· If a buyer fails to attempt to cover, he cannot recover consequential damages (including lost profits)
· S.J. Groves & Sons v. Warner Co., 3rd Cit, 1978 (p.291)
· Where both parties have contributed to the breach, the damages are divided up among the parties (i.e., π can’t recover all his losses)
6.5 Certainty

· Basic Rule: You can only get damages that you can prove with reasonable certainty

· If you can’t prove damages with reasonable certainty, then your damages might be zero (this rule is another burden on π)
· [Eisenberg doesn’t like this all-or-nothing rule, would assess based on probability

· Frug: But this would empty the certainty rule of meaning]

Uncertainty as Limitation on Damages (RS §352)

· Damages are not recoverable for loss beyond an amount that the evidence permits to be established with reasonable certainty
UCC §1-106(1) (Remedies to be liberally administered)

· Remedies shall be liberally administered to the end that the aggrieved party may be put in as good a position as if the other party had fully performed, but neither consequential or special damages may be had except as specifically provided in this Act or by other rule of law

Kenford Co. v. Erie County, NY Ct. of Appeals, 1986 (p.292)
· π entered into contract with ∆ to construct and operate a domed stadium near Buffalo.  ∆ breached contract, and π sued for loss of prospective profits during 20-year management contract
· Holding: ∆ presented massive amounts of analyses, but its proof insufficient to meet the required standard, as ∆’s ultimate conclusions were still projections and subject to adjustment and modification (also, this was a new enterprise and so forecasting profits was too speculative)

· For π to recover, the damages must be reasonably certain and directly traceable to the breach, not merely speculative
[New Business Rule: Prohibits (in most cases) recovery of lost profits resulting from a breach of contract that has prevented the plaintiff from establishing a proposed new business on the ground that profits in such cases are too speculative.  Modern trend is away from this rule, and towards whether the plaintiff has gathered a sufficiency of proof]

· Ashland Management Inc v. Janien, NY, 1993 (p.295)
· π contracted with ∆ to create investment model to succeed current model, ∆ breached
· Holding: π entitled to damages for lost profits b/c parties had carefully studied professional judgments of what they believed were realistic projections of ∆’s software’s future use (so projection of future profits in this case was not based on undue speculation)
· The requirement that damages be reasonably certain does not require absolute certainty but rather that damages be capable of measurement based upon known reliable factors without undue speculation
· Rombola v. Consindas, MA, 1966 (p.297)
· π trained and rode horse in return for 75% of horse’s winnings.  After one year, ∆ deprived π of right to race.  

· Court awarded π lost profits based on horse’s prior record of winning.  I.e., horse’s consistent performance suggests she would have won some of the six races after ∆ took the horse back, making profits to π reasonably certain and thus entitling π to damages for lost profits.

Contemporary Mission, Inc. v. Famous Music Corp., 2nd Cir., 1977 (p.298)
· ∆ contracted to release four singles from π’s album, ∆ breached.  Prior to breach, one of the singles from the album had reached #80, and after it was withdrawn from the market due to ∆’s breach rose to #61
· The record was real, the price fixed, the market was buying, and the record’s success was increasing.  Thus, it is reasonably certain that the single would have risen even higher had it not been withdrawn. Π thus entitled to damages for lost royalties
[But isn’t investment (a horse, music album) a risky, speculative proposition in many cases?  Seems like the test is to “make the projections sound convincing.”  Seems like we are getting away from pure expectation theory. Burden on π and obviously some flexibility]

6.6 Damages for Mental Distress

Loss Due to Emotional Disturbance (RS §353)

· Recovery for emotional disturbance will be excluded unless breach also caused bodily harm or contract or breach is such that serious emotional disturbance was a particularly likely result

· Examples of contracts whose breaches are likely to result in serious emotional disturbance: carriers and innkeepers with passengers and guests, carriage and proper disposition of dead bodies, delivery of messages
· Examples of contracts not likely to result in mental distress damages: employment

· Consequentialist argument for not awarding mental distress damages in a wrongful firing suit: Most wrongful firings result in mental distress (so awarding damages would be too expensive)

· RS §355 (Punitive damages): Punitive damages are not recoverable for a breach of contract unless the conduct constituting the breach is also a tort for which punitive damages are recoverable
Wrongful Discharge
· Valentine v. General American Credit, Inc., MI SC, 1984 (p.302)
· Π wrongfully discharged from her job, sues for mental distress (loss of peace of mind resulting from loss of job security)

· Holding: π may not recover mental distress damages.  The primary purpose of an employment contract is economic, not the securing of personal interests.  The psychic satisfaction of the employment is secondary.  Π’s monetary loss for wrongful termination of employment can be estimated with reasonable certainty according to the terms of the contract and the market value of π’s service.  

· Damages for mental distress may be recovered only if (1) the contract’s primary purpose is to secure some personal interest (e.g., marriage, a child) and (2) damages cannot adequately determined by looking to the market standard or terms of the contract
· Reasoning: Court concerned that recognizing psychological suffering would increase damages and change the incentives system (b/c almost every breach results in pecuniary loss and pecuniary loss invariably results in some form of mental distress).  Court’s underlying concern to keep labor market fluid, and court also fears potential for punitive damages.
Childcare
Lane v. Kindercare Leaning Centers, Inc., MI, 1998 (p.305)
· Π drops child off at day-care center.  When π returns later in the day, the center is locked and no one is there. Π calls police to break in and get her child (who was sleeping in a crib). Π sued for damages for emotional distress as a result of the incident

· Holding: A contract to care for one’s child is a matter of “mental concern and solicitude” rather than “pecuniary aggrandizement.”  Thus, the contract was personal rather than commercial in nature.  At time of contract, it was foreseeable to the parties that a breach would result in emotional distress to π.  Therefore, π entitled to recover damages for emotional distress resulting from the breach.  That π’s emotional distress did not result in physical injury is not important.

· Damages for emotional distress may be recovered for breach of contracts of a personal nature (i.e., contracts that are not pecuniary or commercial).  That emotional distress would result from breach must have been foreseeable at the time of contract.

· Damages may be awarded for emotional distress even in cases where the emotional distress does not result in physical injury
Vacation/Entertainment
· Jarvis v. Swan Tours, Ltd., WLR, 1972 (p.307)
· Π contracted with ∆ for a package holiday in Switzerland.  The holiday was a flop; the food was terrible and π was left all alone for the second week
· Mental distress damages allowed in contract for a vacation, or any other contract to provide entertainment and enjoyment
· Reasoning: Vexation and being disappointed in a particular thing you have set your mind on are relevant considerations the court should use in assessing damages for breach
· Deitsch v. Music Co. (p.308): π entitled to recover mental distress damages for distress, inconvenience, and diminution of value of wedding reception caused when hired band failed to show up at their wedding reception
6.7 Liquidated Damages

· Liquidated damages clause: Sets out the damages for contract breach ahead of time
· General rule seems to be that they’re enforceable only insofar as they come close to what the damages would have been calculated at when the contract was formed and aren’t unconscionable later
· Court calls them “liquidated damages clauses” when valid; “penalties” when invalidate 

· Courts thus limit freedom of parties to contract outside of the legal system

· Why does the court know more than the parties about the appropriateness of certain damages (liquidated damages as calculated allocation of risk)?  The court looks only at legally recognized harms (narrow), whereas parties might have wanted to contract for other kinds of harm

· When forecasting damages, should parties forecast the legal loss (i.e., what the courts will think your loss was) or actual loss (there’s a lot of harm not covered by the legal system)?  If parties try to forecast legal loss, options much narrower

· Fairness arguments in support of judicial oversight of liquidated damages clauses:
· We don't want to make π better off after breach (if unreasonably high damages)
· High liquidated damages is evidence the parties underestimated chance of breach; had they thought it out beforehand they would not have agreed to these terms
· To allow such high damages would be oppressive or point to coercion, duress, etc. (i.e., concern about uneven bargaining power)
· Why we might like liquidated damages clauses:

· Efficient (don’t have to go to court)

· Maybe the parties are in a better position to determine damages than a court is
· [Frug: Paradox: If you estimate something that’s difficult to prove and come close to actual damages, then it’s probably not difficult to prove (is a penalty).  On the other hand, if your estimate ends up being way off-base, then it’s probably not reasonable (is a penalty).  This seems to be a Catch-22.  Either way the liquidated damages clause is a penalty.]
Validity of Liquidated Damages and Penalties (RS §356)
· Damages for breach by either party may be liquidated in the agreement but only at an amount that is reasonable in light of (1) the anticipated or actual loss caused by the breach and (2) the difficulties of proof of loss.  
· A term fixing unreasonably large liquidated damages is unenforceable on grounds of public policy as a penalty
· Comment: Parties to a contract are not free to provide penalties for its breach.  The central objective behind contract remedies is compensatory, not punitive.
UCC §2-718(1) (Liquidation or limitation of damages)

· Damages for breach by either party may be liquidated in agreement but only at an amount which is reasonable in light of (1) anticipated or actual harm caused by breach, (2) the difficulties of proof of loss, and (3) the inconvenience or non-feasibility of otherwise obtaining an adequate remedy
· Actual damages in the clause must be reasonable (Wasserman’s)

· It must be hard to determine what the actual remedy is (Lee Oldsmobile)

· A term fixing unreasonably large liquidated damages is void as a penalty
· Wasserman’s Inc. v. Middletown, NJ SC, 1994 (p.308)
· π leased a tract of municipally-owned property, on which it operated its business.  Contract contained a liquidated damages clause of 25% of gross sales for one year.   Municipality breached the lease contract and sold the land for a large profit

· Holding: Court awarded damages for improvements to property but NOT the 25% of gross receipts b/c the gross receipts did not reflect the property’s actual losses, since the company was not profitable
· Without the liquidated damages clause, damages would be lost profits or cost to acquire new lease, move, etc
· A stipulated damage clause must constitute a reasonable forecast of the provable injury resulting from the breach; otherwise the clause will be unenforceable as a penalty clause and the aggrieved party will be limited to conventional damage measure
· Parties to a contract may not fix a penalty for its breach (penalty clauses disallowed).  Parties may, however, fix a liquidated damages clause
· Liquidated damages: Reasonable estimate of the actual damages that will probably ensue from the breach; legally recoverable as agreed damages if the breach occurs

· Penalty: Not a pre-estimate of probable actual damages, but a punishment, the threat of which is designed to prevent the breach; not legally recoverable
· Absent concerns about unconscionability, courts frequently need ask no more than whether a stipulated damages clause is reasonable
· Justification for stipulated damages clauses: Efficiency (avoids cost and uncertainty of litigation)

· Lee Oldsmobile, Inc. v. Kaiden, MD, 1976 (p.315)
· Π put deposit on Rolls Royce, but ended up buying another after a delay; sues for deposit

· Holding: Seller cannot keep deposit even though liquidated damages clause said he could b/c at the time contract was made, it was clear that the nature of any damages which would result from a possible future breach were easily ascertainable
Hutchison v. Tompkins, FL, 1972 (p.316)
· Buyer agreed to buy property from seller, put down a $10,000 deposit.  Contract included provision saying that if buyer failed to perform, seller could retain the $10,000.  Buyer failed to perform
· Holding: Liquidated damages clause allowed b/c damages not ascertainable at time contract drawn

· Reasoning: Court rejects Pembroke rule that says if damages are readily ascertainable at the time of breach, a liquidated damages clause is a penalty cause, even if damages were not ascertainable at the time of contract.  Idea is that validity of liquidated damages clause depends on whether damages were readily ascertainable at the time of contract, not whether they’re readily ascertainable at the time of breach
[All above cases assume that we are trying to estimate legal damages according to the expectation interest (other measures are possible)]

· Underliquidated damages provisions: Limit damages to less than actual estimated damages

· Normally enforced unless the limitation or exclusion is unconscionable (§2-719)
· §2-719: Limitation of consequential damages for injury to the person (in the case of consumer goods) is prima facie unconscionable, but limitation of damages where loss is commercial is not.  

· Also, provisions that limit remedies are unenforceable where circumstances cause the remedy so limited to “fail of its essential purpose.”

7. Specific Performance

· General Rule: Specific performance will not be ordered unless other damages are inadequate, usually because the goods involved are unique
· In the US, generally, damages are the rule and specific performance the exception

· Unidroit and CISG take opposite approach, favor specific performance over damages
· U.S. strategy lowers the cost of breach
· Specific performance is really about changing the price of damages, since it forces negotiation between the parties and the price settled on is likely to be higher than damages determined by court (negotiation is different when one party has a decree entitling them to performance)

· The only time courts will never order specific performance is in a personal service contract (RS §367: A promise to render personal service will not be specifically enforced)

· Π can, however, get an injunction preventing someone from doing something

Adequacy of Damages
· RS §359 (Effect of adequacy of damages): Specific performance or an injunction will not be ordered if damages would be adequate to protect the expectation interest of the injured party
· RS §360 (Factors affecting adequacy of damages): In determining whether the remedy in damages would be adequate, the following circumstances are significant:

· The difficulty of proving damages with reasonable certainty

· Comment: Examples where damages may not be able to proved with reasonable certainty: loss of heirlooms, works of art with strong sentimental attachment, shares of stock that result in loss of control of corporation, etc.
· The difficulty of procuring a suitable substitute performance by means of money awarded as damages, and

· The likelihood that an award of damages could not be collected

· London Bucket Co. v. Stewart, KY, 1951 (p.326)
· ∆ breached contract to install a heating system for a large motel

· Holding: Court refused to order specific performance, stating “contracts for building construction will not be specifically enforced because ordinarily damages are an adequate remedy and, in part, because of the incapacity of the court to superintend the performance”

Walgreen Co. v. Sara Creek Property Co., 7th Cir, 1992 (p.328)
· π operated a drug store in mall on 30-year lease that said mall cannot open another drug store.  Mall owner losing largest tenant in mall, so informed π it intends to replace that largest tenant with a huge drug store.  π sued for breach of contract and sough injunction to prevent new drug store from entering
· Holding: Court grants injunction, as determining π’s damages for breach would be costly and highly uncertain.  In contrast, the only substantial cost of injunction is that it may set off negotiations between parties (because injunction sought is a enforcement of a “negative exclusivity clause”)

· Reasoning:

· Benefits of injunctive relief: Shifts burden of determining costs of ∆’s conduct from court to the parties (as parties would then enter negotiations to dissolve injunction), and prices more accurately determined by the market than by government

· Negatives of injunctive relief: Many injunctions are costly b/c they require continuing court supervision, and injunctions may impose costs on third parties.

· Also, in case of a bilateral monopoly, parties have incentive to push towards the limits (maybe to develop relationship as a “hard bargainer”), even to the point of causing negotiation to break down

· Benefits of damages: Avoids costs of continuing court supervision and third-party effects and also avoids costs and potential problems w/bilateral monopoly effects

· Negatives of damages: Diminished accuracy in determination of value, and costs of parties’ preparing and presenting evidence to court and time of court in evaluating the evidence

Specific Performance and Uniqueness of Location
· Van Wagner Advertising Corp. v. S&M Enterprises, NY, 1986 (p.333)
· Π advertiser leased space on exterior wall of ∆’s building to erect a billboard.  ∆ breached contract and π sought injunctive relief because the space in the contract was ”unique as to location”
· Holding: Court refuses to order specific performance 

· The point at which breach of a contract will be redressable by specific performance must lie not in any inherent physical uniqueness of property but instead in uncertainty of valuing it
· The mere fact that the subject of a contract may be unique as to location does not by itself entitle π to the remedy of specific performance
· Reasoning: The difficulty in establishing damages for breach of a contract involving real property arises, not because property is not interchangeable with money, but b/c it is very difficult for the court to obtain, at a reasonable cost, enough information about substitutes to permit it to calculate an award of damages without imposing an unacceptably high risk of under-compensation of the aggrieved party
Effect of Contract Clauses Specifying Injunctive Relief
· Stokes v. Moore, AL, 1995 (p.333)
· A contract clause that specifies injunctive relief for breach is not binding on the court, though it will likely influence the court’s exercise of its discretionary power to grant an injunction
UCC §2-709 (Action for price)
· If buyer breaches, seller can recover price of goods already accepted
UCC §2-716 (Buyer’s right to specific performance)

· Specific performance may be decreed where the goods are unique or in “other proper circumstances” (relatively liberal stance)
· Test takes into account the buyer’s ability to procure a suitable substitute, the item’s certainty of value, etc.
· Problem: Everything’s unique and everything’s the same at the same time (akin to problem of finding a “comparable” job)
Laclede Gas Co. v. Amoco Oil Co., 8th Cir., 1975 (p.335)
· Oil company breached on a contract to meet housing development’s propane needs
· Holding: Court ordered specific performance b/c there’s a public interest in providing propane to retail customers, substitutes are unavailable, and the amount of court supervision required would be “far from onerous”
· While a court may refuse to grant specific performance where such a decree would require continuing court supervision, this is a discretionary rule frequently ignored when the public interest in involved

Weathersby v. Gore, 5th Cir., 1977 (p.337)
· On March 3, W contracted with G for W to buy the cotton G produced on 500 acres of land for 30 cents/lb.  On May 6, G informed W that he was cancelling the contract b/c W had failed to provide a required payment bond.  W could have covered then, or later, but did not; sued for specific performance
· Holding: W could have covered when G informed him of the breach, but did not.  Thus, if W is entitled to damages at all, he must settle for difference between contract price and market price at time of breach.  Also, under UCC §2-716, W cannot get specific performance/replevin b/c he has not made reasonable effort to cover.
· Specific performance will not be awarded where damages may be recovered and the remedy at law is adequate to compensate the injured party
Specific Performance of Contracts for Sale of Land and for Employment
· Contracts for the sale of land:
· It’s generally well-established that in a contract for sale of land, the buyer can get a decree specifically ordering the seller to execute a deed in buyer’s favor (though in some jurisdictions this rule is coming under attack)
· In most states, a seller can also get a decree ordering buyer to take title to the land and pay the agreed price

· Employment contracts:
· Employment contracts are not specifically enforced at the suit of either employer or employee, under idea that it’s unwise to attempt to extract, from an unwilling party, a performance involving personal relations
· Courts will, however, enjoin an employee from working for a competitor, though not in cases where such enjoinder would leave employee with no option but to work for employer or not work at all

Arguments For/Against Specific Performance
· For specific performance:

· Fairness: Specific performance is the best way to put plaintiff in the position he would have been in had the contract been performed (damages are an imperfect substitute, as seen in Peevyhouse)
· Against specific performance:

· Courts don’t like to force people to do things since it’s a bad policy and hard to enforce
· Consequentialist: Specific performance prolongs litigation; if someone breaches, they often have a good reason and are willing to pay damages.  By forcing them to do something they don’t want to do, the court raises the cost of breach, giving π too much power in subsequent negotiations

8. The Reliance and Restitution Measures
Relationship between Expectation, Reliance, and Restitution Damages
· (1)  Reliance damages cannot be greater than expectation damages (expectation damages as cap on reliance damages)
· People enter into contracts that they expect to be profitable

· Courts may lower reliance damages if ∆ can show contract would be unprofitable

· (2)  Restitution can exceed expectation if the contract has not been completed

· E.g., buyer gives seller $1000 for a ton of bricks, seller breaches.  Price then drops to $700/ton.  Seller must give buyer $1000, not $700 (expectation value); otherwise would lead to seller’s unjust enrichment ($300).  
· Idea is that a party should not profit from breach

· (3)  Restitution damages cannot exceed expectation damages if contract is complete

· This sometimes leads to perverse results, as when the person who finishes a contract gets less than person who doesn’t (see Algernon Blair, Oliver v. Campbell).

· (4) An aggrieved party can sometimes get restitution and expectation damages, if one party pays down payment and other party breaches, first party may get both down payment back (restitution) and be put in position he would have been in had the contract been performed (expectation)
8.1 Reliance Damages in a Bargain Context

· Idea is to put injured party in as good a position he would have been in if the contract had never been made

· RS §90, comment d: Relief may be limited to restitution damages or to specific relief measured by the extent of the promisee’s reliance rather than by the terms of promise

· Can make reliance damages large or small (often depends on size of opportunity costs)
Security Stove & Mfg. Co. v. American Rys. Express Co., KS Ct. of Appeals, 1932 (p.341)
· ∆ breached by not shipping furnace to convention where π had exhibit
· Holding: Court awards reliance damages (costs/expenses associated with setting up the exhibit) even though these expenses would have been incurred even had ∆ not breached
· In instances of special circumstances, the method for estimating damages should be that which is (1) most definite and certain and (2) best achieves the “fundamental purposes of compensation”
· Reasoning: Expectation damages are uncertain (and would likely be $0); however we can assume that π would have made money from demonstration, so by giving π reliance damages the court is actually giving π less (π breaks even rather than profits)
Anglia Television Ltd. v. Reed, England, 1971 (p.345)
· Π contracted to have ∆ star in a film.  ∆ repudiated contract before filming began, and π unable to find replacement and had to cancel film.  Π sued for expenses incurred before cancellation.

· Holding: π gets damages for all expenses incurred b/c it’s reasonable to impute to ∆ the knowledge that if he broke his contract, the funds π had spent in pre-producing the film would be wasted

Beefy Trail v. Beefy King Int’l, Inc. FL, 1972 (p.345)
· Reasoning: Rationale for choosing reliance damages over expectation damages: In some cases the amount of profit π would have made from the contract cannot be determined with reasonable certainty and thus cannot be allowed.  In such cases, however, the amount of gain which would have reimbursed π for his expenses incurred in preparation and part performance of the contract can be determined by the extent of such expenses, and therefore this amount can be allowed in recovery.
L. Albert & Son, v. Armstrong Rubber Co., 2nd Cir, 1949 (p.346)
· Π had contract with ∆ to recondition rubber.  In anticipation of the contract π built a foundation.  ∆ repudiated, claimed in defense that π would have lost money.

· In a case where π would have lost money had the contract been performed, he can still recover his outlay, subject to ∆’s privilege to reduce damages by as much as he can show π would have lost had the contract been performed.

8.2 The Restitution Measure (Quantum Meruit, etc.)

8.2.1 Restitutionary Damages for Breach of Contract

Restitution Interest
· Substantively, refers to the recapture of a benefit conferred on ∆ by π
· Remedially, refers to recoveries that are measured by the amount of the defendant’s unjust enrichment (idea of disgorging benefit)
· An action for restitution of the benefit π conferred is often effectively measured by π’s costs
· Quantum meruit: reasonable value of work, labor and services; refers to both the doctrine and the form of complaint (claim against unjust enrichment)

· Implied in fact promise: A real promise, but implicit rather than express

· Implied in law promise (quasi-contract): Promise created by the courts where it’s in the interests of justice that ∆ pay π, even though there was no legal contract

· I.e., Law reads a promise into a situation where in fact no promise

· Two requirements for court to read implied-in-law promise:
· ∆ has received a benefit

· Retention of that benefit is inequitable (e.g., π paid ∆ money by mistake)

Determining Restitution Damages
· RS §344 (Purposes of remedies): Purpose of the restitution interest is to restore benefits conferred to the other party

· RS §345 (Judicial remedies available): Judicial remedies available include awarding money or restoring something previously conferred in order to prevent unjust enrichment

· RS §370 (Requirement that benefit be conferred): A party is entitled to restitution damages only to the extent that he has conferred a benefit on the other party by way of part performance or reliance
· RS §371 (Measure of restitution interest): Restitution damages can be measured by either: 
· (1) The reasonable value to ∆ of what he received (i.e., what it would have cost him to obtain it from someone else in π’s position), or
· (2) The extent to which the other party’s property has been increased in value or his other interests advanced
· NOTE: The party against whom restitution is sought may not reduce his liability by subtracting his expenditures from the amount of benefit he has received from the other party
Hammel v. TVA (Frug example, not in text)

· Man got microfilm made of TVA’s records for $30K; though not authorized by TVA

· Microfilm delivered to TVA library where it remained for 3 days before being taken out

· TVA refused to pay for services, so π sued for restitution damages (even though there was no contract)

· Holding: π awarded reasonable value of his services (also $30K); court found TVA benefited?
Osteen v. Johnson, CO Ct. of Appeals, 1970 (p.348)
· ∆’s only partially performed its promise to promote π’s daughter’s music

· Holding: Court awards π restitution damages, but notes that ∆ did partially perform contract so should be allowed compensation for the reasonable value of his services

· In receiving restitution damages, π must return to ∆ the value of the services π has received as part-performance
Quantum Meruit
· Quantum meruit: Seeks recovery for the reasonable value of work, labor, and services performed at ∆’s request
· One who is wrongfully discharged and prevented from further performance of his contract may elect to treat the contract as rescinded  and may sue upon a quantum meruit as if the special contract of employment had never been made and recover the reasonable value of the services performed even though such reasonable value exceeds the contract price

· Under this doctrine, a π that has only partly performed is granted restitution for services rendered even if that restitution (i.e., the value of the services rendered) is an amount in excess of the contract price for full performance

· US v. Algernon Blair, Inc., 4th Cir., 1973 (p.351)
· Subcontractor ceased to perform after contractor refused to pay; contractor breached. However, had subcontractor finished working, he would have lost substantial amount of money

· Holding: π can recover for his services rendered to ∆, minus what ∆ has already paid, despite the fact that π would have lost money had the contract been performed.  

· Π is entitled to recover restitution damages, in other words, even though he would be unable to recover expectation damages

· Reasoning: Otherwise ∆ would have received benefits without paying for them, and π would have incurred expenses with no compensation

· Quantum meruit recovery is undiminished by any loss which would have been incurred by complete performance

· Oliver v. Campbell, CA, 1954 (p.353)
· π agreed to represent ∆ as her lawyer in divorce action for $850.  Trial lasted 29 days (much longer than π anticipated), after which ∆ breached agreement.  π sued for reasonable value of his services ($5K)

· Holding: Court only awarded π money not paid ($300). B/c trial had ended, π had completed his performance of the contract, and thus all he could recover was the $300.

· Once a contract has been completed, restitution damages cannot exceed the value of the contract
Expectation Damages as Cap on Reliance Damages, but Not on Restitution Damages

· Expectation damages as cap on reliance damages:

· If ∆ can prove amount π would have lost through performance, ∆ can have that amount subtracted from π’s reliance damages (i.e., expenses incurred in reliance of the contract)
· Expectation damages not cap on restitution damages:

· As in Algernon, a π who has entered into a losing contract in which he has conferred a benefit on ∆ (breaching party) can recover the market value of the benefit even if it exceeds the contract price
· In other words, the expectation measure does not set a cap on restitution damages in a suit in unjust enrichment against a breaching promisor
· Thus, in case of a losing contract the promisee may be better off suing for restitution damages than for expectation damages
8.2.2 Restitution in Favor of a π in Default

Kutzin v. Pirnie, NJ SC, 1991 (p.355)
· Π entered contract to buy house from ∆, made a $36,000 deposit on the house; contract did not contain a liquidated damages clause.  Π later repudiated the contract and sued to get deposit back
· Holding: π’s deposit exceeded ∆’s damages by about $18,000, and the contract did not contain a liquidated damages clause.  Therefore, π is entitled to the $18,000 by which his deposit exceeded π’s losses.

· A breaching party is entitled to restitution for any benefit he has conferred on another party by way of part performance or reliance in excess of the loss he has caused by his own breach
· Even in cases where part payment exceeds the other party’s damages, if the contract has a liquidated damages clause, that clause governs so long as it was reasonable in light of the anticipated loss caused by the breach and the difficulties of the proof of loss
US v. Cal State Electric, 9th Cir., 1991 (p.362)
· If a breaching party has conferred a benefit on the innocent party rather than a detriment, the breaching party may recover b/c otherwise it would unjustly enrich the innocent party and unduly punish the breaching party

· In no case, however, may a breaching party recover more than the contract price (i.e. breaching party cannot force innocent party to pay more than the contract price)
· Vines v. Orchard Hills, Inc., CT, 1980 (p.363)
· π who defaulted on property purchase entitled to restitution of down payment minus damages seller suffered b/c of π’s default
· Reasoning: Otherwise, a party who breached after part performance would be much worse off than the party who breached without performing at all (burden of proof on π)
UCC §2-718 (Buyers’ damages in case of breach by buyer)
· Where a seller justifiably withholds delivery of goods because of buyer’s breach, buyer is entitled to restitution of any amount by which the sum of his payments exceeds:

· The amount to which seller is entitled by a liquidated damages clause

· In absence of such a clause, 20% of the value of the buyer’s total obligation or $500, whichever is less
· I.e., buyer gets money back minus the damages he imposed on ∆
III. Assent

9. An Introduction to Interpretation

9.1 Subjective and Objecitve Elements in the Principles of Interpretation in Contract Law

[Two basic questions to ask in contract interpretation:

· Did the parties agree to a contract, or not?

· If the parties did in fact agree to a contract, what did they agree to?]

Subjective vs. Objective Intention
· This section highlights the tension between subjective and objective intention 
· Subjective intention: What the parties really meant (state of mind)

· Objective intention: What parties actually wrote in the contract or seem to have meant

· 19th century classical theorists thought intent of the parties was too unreliable, that it would be nearly impossible to base contracts on the subjective idea of intent

· But in 20th century, theorists thought words were unreliable and began looking at intention of the parties.  They realized that by using the objective words of a party, they were often interpreting contracts to mean something the parties obviously did not intend
Six Standards of Interpretation (RS §227, Comment a)

· Standard of general usage

· Standard of limited usage: As to particular locality or occupation)

· Mutual standard: Conforms to intention common to both parties

· Individual standard: Attaches meaning according to what person employing manifestation intended to express or what person receiving the communication understood from it (point of view of actual giver or receiver of communication)

· Standard of reasonable expectation: Attaches meaning which the party employing manifestation (or words) should reasonably have understood that they would convey to the other party (point of view of reasonable giver of communication)

· Standard of reasonable understanding: Attaches meaning to which person receiving the communication might reasonably give to it (point of view of reasonable receiver of communication)

Determining Meanings in Case of a Misunderstanding

· RS §20 (Effect of a misunderstanding): No mutual assent [no contract] if parties attach different meanings to their manifestations and neither knows or has reason to know meaning attached by other, or both parties know or have reason to know meaning attached by other  (i.e., if equally innocent or equally guilty, law doesn’t choose)
· E.g., Hawkins v. McGee
· ∆ guaranteed 100% perfect hand in 3 or 4 days.  Is this a contract?

· Π: “100%” was the final inducement to operate.

· ∆: “100%” is just a figure of speech, just for reassurance (there’s no way to achieve “perfection”).

· Π: “3-4 days” sounds like an explicit promise and affected π’s decision to have surgery

· ∆: π should have known time is relatively uncertain

· Court holds time isn’t a contract, but “100% perfect” is.  Understanding of the parties (“reason to know”) is crucial to this determination.  Whether there is a contract is never a neutral position!
· RS §201 (Whose meaning prevails):
· If parties subjectively attach the same meaning to an expression, that meaning prevails even though it is unreasonable: RS §201(1) and MCC
· So, reasonableness becomes relevant only where there is not a mutually held subjective meaning
· If the parties subjectively attach different meanings to an expression, neither party knows that the other attaches a different meaning, and both meanings equally reasonable, neither meaning prevails: RS§20(1) and Peerless
· If the parties subjectively attach different meanings to an expression, neither party knows that the other attaches a different meaning, and the both meanings are not equally reasonable, the more reasonable meanings prevails: RS §201(2)
· If the parties, A and B, attach different meanings, M and N, to an expression, and A knows that B attaches meaning N while B does not know that A attaches meaning M, Meaning N prevails even if it is less reasonable: RS §20(2)
· Fault analysis: B may have been at fault in attaching meaning N to the expression, but A was more at fault (blameworthy) for allowing B to proceed on the basis of an interpretation that A knew B held, at least when B did not know that A held a different interpretation.
Lucy v. Zehmer, VA SC, 1954 (p.370)
· Drunk guy agrees to sell land to acquaintance for $50K, but thought agreement was a joke

· Holding: Agreement binding because ∆’s outward intention manifested real agreement (he got wife to cosign agreement, made reasonable price for offer that was much better than previous offers, rewrote because first draft didn’t look right)
· A person cannot set up that he was merely jesting when his conduct and words would warrant a reasonable person in believing that he intended a real agreement
BUT, Keller v. Holderman, MI, 1863 (p.374) 

· Check was made out in just to buy $15 watch for $300. 

· Holding: When a whole transaction is a frolic made in jest by both parties (buyer never intending to buy and seller never intending to sell), the court should conclude (1) no contract was ever made by the parties and (2) no cause of action existed upon the check to the buyer

Raffles v. Wichelhaus, England, 1864 (p.374)
· π contracted to sell cotton to ∆; cotton was to be brought from Bombay on a ship called the “Peerless.”  Unbeknownst to both parties, there were in fact two ships in Bombay called the “Peerless.”  The first, the one ∆ meant, arrived in October; the second, the one π meant, arrived in December.

· Holding: Contract unenforceable since there was a “latent ambiguity” in the contract that prevented a “meeting of the minds”

· Model example of RS §20—neither side knew or had reason to know—so equally reasonable

Frigaliment Importing Co. v. B.N.S. Intern. Sales Corp., US DC SDNY, 1960 (p.376)
· Π entered into contract to buy “chicken” from ∆. Π wanted young chickens for broiling and frying; ∆ delivered “stewing chickens”
· Holding: Definitions of “chicken” that include stewing chicken are found in dictionaries, in DOA regulations to which the contract referred, to some trade usage, and with what π’s spokesman said.  Thus, ∆’s subjective intent as to the meaning of the word “chicken” coincides with a reasonable interpretation of the word in light of the circumstances, meaning that ∆ performed the contract sufficiently well

· In a dispute over the meaning of a contract word, ∆’s subjective intent is sufficient to escape liability so long as its subjective intent corresponds with a reasonable interpretation of the word in dispute
· [Frug: It may well be that no side is more reasonable than the other (may well be you know you need to specify type you want; may just as well be when person’s paying that kind of money he wants fryers and boilers]
· Oswald v. Allen, 2nd Cir., 1969 (p.380)
· Π thought he was buying all of ∆’s coins; ∆ thought she was selling only part of her coins
· If there is no reasonable basis for choosing between conflicting understandings, contract is held unenforceable
Colfax Envelope Corp. v. Local No, 7th Cir., 1994 (p.381)
· If neither party can be assigned the greater blame for misunderstanding, then there is no nonarbitrary basis for deciding which party’s understanding to enforce, so the parties are allowed to abandon the contract without liability
· Embry v. Hargadine, McKittrick Dry Goods Co., MO, 1907 (p.381)
· When π went to talk to ∆ about renewing π’s employment contract, ∆ said: “Go ahead, you’re all right.  Get your men out, and don’t let that worry you.”  Π, understanding ∆’s response as accepting π’s demand for re-employment, stayed on; a couple months later he was terminated.

· Holding: For employee, b/c “no reasonable man would construe that answer to Embry’s demand that he be employed for another year, otherwise than as an assent to the demand” (connection to RS §201(2): employer had reason to know employee would think his statement meant he was hired for another year)

· If a party, irrespective of his true intentions, (1) conducts himself in such a way that a reasonable person would believe he was assenting to the terms proposed by the other party, and (2) the other party upon such reasonable belief enters into a contract with him, the contract is enforceable
9.2 Problems of Interpreting Purposive Language

[Literal-meaning vs. intent/purpose-of-the-words approach]

Williams: 3 Categories of Contract Terms

· Term parties probably had in mind but did not trouble to express
· Terms parties would probably have expressed if the question had been brought to their attention (Frug: when we say we’re interpreting the contract as the parties would have, we’re really just interpreting it how we think it should be interpreted)
· Terms implied by the Court because of the Court’s view of fairness or policy or rules of law
Supplying an Omitted Term (RS §204)

· When the parties to a contract have not agreed to a term essential to a determination of their rights and duties, the court supplies a term that is reasonable in the circumstances

· The court should supply terms in accordance with community standards of fairness and public policy (may conflict with RS §201).  I.e., courts aren’t limited by what the parties had in mind
Haines v. NY, NY Ct. of Appeals, 1977 (p.399)
· NYC had agreed in 1924 to provide the sewage services for two towns, which then grew a great deal and by the 1970’s the sewage plant in place could not accommodate more growth
· Holding: NYC had to maintain the existing plant, but not build a new one

· In determining how to supply an omitted term, the court looks to (1) surrounding circumstances, (2) the parties’ intent, and (3) reasonableness

· In absence of express term fixing duration of contract, court supplies reasonable time
· [NOTE: “reasonable time” standard doesn’t apply to employment contracts]
Spaulding v. Morse, MA Sup. Jud. Ct., 1947 (p.402)
· Following divorce, ∆ agreed to pay specified stipend to his son (then 10) until his son entered higher education.  Son entered military immediately upon graduation from high school
· Holding: Proper construction of the agreement, then, is that ∆ is not required to perform provision for maintenance and education of son while he’s in the military b/c father could only have intended to pay son if he went to college and needed $$.

· If an instrument as a whole indicates a particular result was fixedly desired though not expressed by formal words, that defect may be supplied by implication and the underlying intention may be effectuated, provided it is sufficiently declared by the entire instrument
· Lawson v. Martin Timber Co., LA, 1959 (p.404)
· Contract stated that π would get another year to cut timber if there was high water
· Holding: Court ruled against clear words of a contract and looked at context to determine parties meant that π would get another year if high water and it prevented from removing timber
9.3 The Role of Usage, Course of Dealing, and Course of Performance in Interpretation

Foxco Industries, Ltd., v. Fabric World, Inc., 5th Cir., 1979 (p.406)
· Fabric store agreed to buy “first quality” goods from fabric manufacturer. Store returned one order and threatened to return another because/if they found even one flaw.  Standards promulgated by Knitted Textile Association (KTA) allow certain types and amounts of flaws in first-quality fabric
· Holding: The standards of the KTA, an industry group with over 1500 members, qualify as trade usages.  Thus, the definition of “first quality” governed by the KTA’s definition.  That π didn’t know KTA’s definition is irrelevant since π should have been aware of it as a major member of the textile industry (even though π wasn’t a member of KTA)
· A course of dealing between parties and any usage of trade in the vocation or trade in which they’re engaged or of which they should be aware give meaning to the terms of an agreement
Hurst v. W.J. Lake & Co., OR, 1932 (p.409)
· Buyer and seller made contract for sale of horse meat scrape of “minimum 50% protein.”  Several tons were between 49.5 and 50% protein, and buyer sued for damages.
· Holding: For seller, b/c under common trade usage, “minimum 50% protein” means not less than 49.5% protein

· It is safe to assume that, absent evidence to the contrary, that when tradesmen employ trade terms they attach to them their trade significance. If they meant to strip them of their trade significance, it would be reasonable to believe they would state so in their agreement
Flower City Painting Contractors v. Gumina, 2nd Cir., 1979 (p.411)
· Contractor hired brand new painting company to paint units in complex contractor was building.  Painter company painted only interior walls of the units.  Contractor refused to pay, saying contract also covered laundry rooms, hallways, storage rooms, etc.

· Trade usage for construction industry in Rochester, NY (where building was) was that painting contracts be awarded on basis that contract covered all rooms in the building.  Painting company (which was brand new) claimed not to know this trade usage.

· Holding: B/c this was painting company’s first contract, court finds company did not have reason to know of the trade usage, and so doesn’t adopt it.  Thus, the term in question, which is material, could mean or represent two different things, so no contract had been formed
Usage of Trade, Course of Dealing, and Course of Performance
RS §220 (Usage relevant to interpretation): 
· An agreement is interpreted in accordance with a relevant usage if (1) each party knew or had reason to know of the usage and (2) neither party knew or had reason to know that the meaning attached by the other was inconsistent with the usage
· Interpretation is limited to meanings intended by at least one party.  Neither party is bound by a meaning unless he knows or has reason to know of it
RS §222 (Usage of trade): 
· A usage of trade is a usage have such regularity of observance in a place, vocation, or trade as to justify an expectation that it will be observed with respect to a particular agreement
· Unless otherwise agreed, a usage of trade in the trade in which the parties are engaged or one which they know or have reason to know gives meaning to the parties’ agreement
· Comment: 
· It is not required that a usage of trade be consistent with the meaning the agreement would have apart from the usage
· When the usage consists of a system of rules, it’s not necessary that parties be aware of a particular rule, so long as they have reason to know (1) the system and (2) the particular rule is within the scheme of the system
RS §223 (Course of dealing): 
· A course of dealing is a sequence of previous conduct between the parties to an agreement which is fairly to be regarded as establishing a common basis of understanding for interpreting their expressions and other conduct

· Unless otherwise agreed, a course of dealing between the parties gives meaning to or supplements or qualifies their agreement
RS §221 (Course of performance):
· An agreement is supplemented or qualified by a reasonable usage with respect to agreements of same type if parties know or have reason to know of usage and neither knows or has reason to know that other party has an intention inconsistent with the usage

UCC

· §1-201 (General definitions): “Agreement” means the bargain of the parties in fact as found in their language or by implication from other circumstances including (1) course of dealing or (2) usage of trade or (3) course of performance as provided in this Act
· §1-205 (Course of dealing and usage of trade):
· “Course of dealing” is a sequence of previous conduct between the parties fairly to be regarded as establishing a common basis of understanding for interpreting their expression and other conduct
· “Usage of trade” is a practice or method of dealing having such regularity of observance in a place, trade, or vocation as to justify an expectation that it will be observed with respect to the transaction in question
· Course of dealing between parties and usage of trade give meaning to the terms of an agreement
· §2-208 (Course of performance): Where the contract for sale involves repeated occasions for performance by either party with knowledge of the nature of performance and opportunity for objection to it by the other, any course of performance accepted or acquiesced in without objection shall be relevant to determine the meaning of the agreement
10. The Mechanics of a Bargain (I) – Offer and Revocation

· For a contract, you must have both consideration and the requirements of offer/acceptance (classical view)
· Between offer and acceptance is the power to terminate acceptance
· Classically, offeror is the master of the bargain, but elements of reliance are present, providing protection to the offeree as well
10.1 What Constitutes an Offer

[If we call something an offer, it makes the offeror very, very vulnerable to an acceptance and therefore a contract ( so what we’re going to do is make sure there are not too many things that are offers]
Offer Defined (RS §24)
· An offer is the manifestation of willingness to enter into a bargain, so made as to justify another person in understanding that his assent to that bargain is invited and will conclude it

· Test is whether a reasonable person would think he can accept it and conclude dealings (definition looks at the offer from the point of the offeree)
Preliminary Negotiations (RS § 26)

· A manifestation of willingness to enter into a bargain is not an offer if the person to whom it is addressed knows or has reason to know that the person making it does not intend to conclude a bargain until he has made a further manifestation of assent

· Comment:

· Advertisement of goods by display, sign, handbill, newspaper, radio, or television are not ordinarily intended or understood as offers to sell

· There must ordinarily be some language of commitment or some invitation to take action without further communication to count as offer

· A price “quote” is commonly understood as inviting an offer rather than making one

Lonergan v. Scolnick, CA, 1954 (p.414)
· ∆ put ad in paper for sale of land, π responded; ∆ then sent letter inviting discussions (“If you are really interested, you will have to decide fast, as I expect to have a buyer in the next week or so”); π accepted, but ∆ sold land to another

· Holding: ∆’s second letter manifests intention to find out whether π was interested, not intention to make definite offer.  Language of letter sufficient to advise π that some further manifestation of assent was necessary.  So, ∆ never made offer, so no contract
· If from a promise or manifestation of intention the promisee has reason to know the promisor does not intend it as an expression of his fixed purpose until he has given a further expression of assent, promisor has not made an offer
Hurley v. Eddingfield, in-class example

· Wife knocks on doctor’s door, saying “come help!”  Doctor refuses to come.  Husband dies; wife sues for breach of contract.

· There was a contract: Offer was to be on call when needed (outstanding offer).  Acceptance occurs when wife knocks, so doctor breached.
· No contract: Offer was knocking on door (offer to buy services).  No acceptance b/c doctor refused to come.  No contract and therefore no liability
Regent Lighting Corp. v. CMT Corp., ???, 1997 (p.416)
· An offer must be made under circumstances evidencing an express or implied intention that its acceptance shall constitute a binding contract. Thus, a proposal that reserves a right not to accept is not an offer, but rather an invitation to submit an offer
Advertisement as Offer
· The general rule is that ads are not offers; based on policy considerations
· BUT, Lefkowitz v. Great Minneapolis Surplus Store, MN SC, 1975 (p.417)
· π responded to two newspaper ads but ∆ refused to sell merchandise b/c of “house rule” that sales could go only to women; π sued for breach

· Holding: ∆’s ad constitutes an offer, which π accepted when he attempted to purchase the items.

· Where an advertisement offer is clear, definite, and explicit, and leaves nothing open for negotiation, it constitutes an offer, acceptance of which will complete the contract and create obligation in the offeror to perform according to the terms of the published offer
· While an advertiser has a right any time before acceptance to modify his offer, he does not have the right after acceptance to impose new or arbitrary conditions not contained in the published offer
· CF, Ford Motor Credit Co. v. Russell, MN, 1994 (p.419)
· Dealership advertised car at 11% financing. R defaulted, and Ford repossessed.  R sued, claiming dealership breached contract to sell car at 11% financing

· Holding: B/c not everyone qualifies for financing and dealership does not have unlimited number of Escorts, not reasonable for buyer to believe ad was an offer binding the advertiser

· Generally, if goods are advertised at a sale price it’s an invitation to bargain rather than an offer
· Donovan v. RRL Corp., CA, 2001 (p.420)
· Common-law rule: An advertisement that simply identifies goods and specifies a price is an invitation to negotiate
· Advertisements have been held to constitute offers where they (1) invite the performance of a specific act (2) without further communication and (3) leave nothing for negotiation
· Ads for rewards typically fall in this category, as did ad in Lefkowitz
· Fisher v. Bell, England, 1960 (p.421)
· The exhibition of a knife in a window with a price listing does not constitute an offer to sell, but rather an invitation to “treat?”
Sale by Auction (UCC §2-328)
· General rule: The act of an auctioneer in putting an item up for sale is not an offer, but only an invitation to bid
· Auction with reserve: Auctioneer may withdraw the goods at any time until he announces completion of the sale.  Thus, auctioneer not legally bound to sell the item if the highest bid is unsatisfactory.
· Auction without reserve: after auctioneer calls for bids on an article or lot, that article or lot cannot be withdrawn unless no bid is made within reasonable time.  Thus, would-be seller legally bound to sell an item, once it has been put up for auction, whatever the highest bid.
· Default rule is that an auction is with reserve unless declared to be without reserve

10.2 Termination of the Offeree’s Power of Acceptance: Lapse, Rejection, and Counter-Offer

Methods of Terminating the Offeree’s Powr of Acceptance (RS §36)

· An offeree’s power of acceptance may be terminated by:

· Rejection or counter offer by offeree
· Lapse of time

· Revocation by offeror

· Death or incapacity of either party (this rule is harsh towards offerees)
· Non-occurrence of any condition of acceptance under the terms of the offer

· RS §38 (Rejection): Offeree’s power of acceptance is terminated by his rejection of the offer, unless offeror has manifested contrary intention

· Manifestation of an intent not to accept an offer is a rejection unless the offeree manifests an intention to take it under further advisement
· A rejection terminates the offeree’s power of acceptance, even if the rejection is communicated before the offer would otherwise have lapsed

· RS §39 (Counter-offer): Offeree’s power of acceptance terminated by his making of a counter-offer

· A mere inquiry regarding the possibility of different terms, a request for a better offer, or a comment upon the terms of the offer, is ordinarily not a counter-offer

· RS §59 (Purported acceptance which adds conditions): A reply to an offer which purports to accept it but is conditional on the offeror’s assent to terms additional to or different from those offered is not an acceptance but is a counter-offer

· BUT, a definite expression of acceptance is operative despite statement of additional or different terms if acceptance is not made to depend on assent to the additional or different terms (rather, seen as proposal for modification)

· CONTRAST UCC §2-207: In sale of goods, an acceptance with conditions is still an acceptance and sometimes the conditions become part of the actual agreement

· RS §41 (Lapse of time): Offeree’s power of acceptance is terminated at time specified in the offer, or, if no time is specified, at the end of a reasonable time

· When offer is made orally, no acceptance unless made immediately (unless circumstances indicate offer is intended to last longer)

· Offer by mail seasonably accepted if acceptance mailed at any time before midnight on day on which offer is received

Price v. OK College of Osteopathic Medicine, OK, 1986 (p.434)
· In signing contract renewal letter, employee under signature wrote “signed in protest that […]” and returned the letter

· Holding: Employee’s signing constituted acceptance, since the protest language did not purport to alter any term of the offer, but merely articulated employee’s opinion of one of the terms (i.e., “I don’t like your offer, but I accept it.”)
Termination of Power of Acceptance Under an Option Contract (RS §37)

· Notwithstanding §§ 38-49, the power of acceptance under an option contract is not terminated by rejection or counter-offer, by revocation, or by death or incapacity of the offeror, unless the requirements are met for the discharge of a contractual duty

10.3 Termination of the Offeree’s Power of Acceptance: Revocation

Revocation by Communication from Offeree to Offeror (RS §42)
· An offeree’s power of acceptance is terminated when the offeree receives from the offeror a manifestation of an intention not to enter into the proposed contract

· RS §43 (Indirect communication of revocation): An offeree’s power of acceptance is terminated when the offeror takes definite action inconsistent with an intention to enter into the proposed contract and the offeree acquires reliable information to that effect

Option Contract Created by Part Performance or Tender ( RS §45)

· If an offeror invites acceptance [only] by performance, an option contract is created when offeree begins performance, at which point offer becomes irrevocable by offeror even though offeree not bound to complete the contract
· Beginning preparations for performance are not enough to preclude revocation; some degree of actual performance is required (though beginning preparations can constitute justifiable reliance to make contract binding under RS §87(2))
· Option contract An irrevocable offer (an offer the offeror promises not to revoke for a period of time)
· An option contract protects the offeree by prohibiting revocation once the offeree begins performance
Offers for Unilateral Contracts

· Unilateral contract: An offer for a contract to be formed by the exchange of a promise (in the form of an offer) and an act, rather than an offer for a contract to be formed by an exchange of promises
· RS §45: An offer for a unilateral contract carries with an implied promise that if part of the requested performance is given or tendered, the offeror will not revoke the offer.  Rendering (or tendering) part performance completes a bargain for that promise and thus make’s offeror’s promise to hold the offer open until completion binding
· Mere preparations, however, don’t cut it; has to be beginning of actual performance
· Brackenberry v. Hodgkins, in-class example

· Mom says, “You can have my place if you take care of me for the rest of my life.”  Daughter comes and takes care of mom
· Classical rule: Mom can revoke until the moment of her death (scary for offeree)

· Modern rule: Under RS §45, mom can’t revoke (even if daughter’s really mean), and daughter can cease performance at any time (reliance), UNLESS there is some question as to whether it’s a unilateral or a bilateral contract (RS §32), in which case if daughter ceases performance she breaches (RS §62)
· IMPORTANT: If offer is clearly for a unilateral contract, RS §45 governs (and offeree may cease performance without breaching); If, however, there is doubt as to whether offer is for a unilateral or a bilateral contract (i.e., when offeree can accept either by promise or by performance), then RS §§32 and 62 governs (meaning that if offeree ceases performance, she breaches)
Ragosta v. Wilder, VT SC, 1991 (p.442)
· ∆ told π he would sell “The Fork Shop” if he came to bank with $88K before Nov. 1st
· Π began securing financing, ∆ called back and said he was no longer selling; π had incurred $7500 in loan closing costs at this point
· Holding: No contract b/c π only prepared to accept ∆’s counteroffer; did not actually accept it
· Preparation to perform is not the same as performance
Option Contract Created Through Reliance (RS §87(2))

· An offer which the offeror should reasonably expect to induce action or forbearance of a substantial character on the part of the offeree before acceptance and which does induce such action or forbearance is binding as an option contract to the extent necessary to avoid injustice
· Eisenberg: In comparing §87(2) with §45, it appears that the framers of RS believed that where offeree has actually begun to perform pursuant to an offer for a unilateral contract, he’s automatically entitled to expectation damages, while in other cases of reliance on an offer (preparation), the offeree may appropriately be limited to reliance damages
Drennan v. Star Paving Co., CA SC, 1958 (p.448)
· General contractor uses subcontractor’s bid in making its own bid, wins.  When  general contractor tells subcontractor it won the bid, subcontractor wants to revoke, saying it mistakenly bid too low
· Holding: Subcontractor cannot revoke bid.  General contractor’s reliance made subcontractor’s bid an option contract, so not revocable.
· So, subcontractor bound to his promise not to revoke even though general contractor not bound to subcontractor
· One party’s reliance on another’s offer may, under RS §90, make that offer irrevocable if the offeror knew or should have known the offer would induce the offeree to take real and substantial action in reliance on the offer
· Pavel Enterprises v. A.S. Johnson Co., MD, 1996 (p.452): Drennan has come under criticism for lack of symmetry b/c leaves general contractor free to bid shop, bid chop, and to encourage bid peddling, to the detriment of the subcontractors
· Preload Tech v. AB & J Construction, 5th Cir., 1983 (p.454): When general contractor attempts to bid chop or bid chisel recovery under RS §90 (reliance) may be barred
Firm Offers (UCC §2-205)

· Firm offer: Irrevocable offer

· An offer (1) by a merchant to buy or sell goods (2) which is in writing and (3) by its terms gives assurance that it will be held open is not revocable for the time stated, or if no time is stated, then for a reasonable time (but no more than three months)
· Any such term or assurance on a form supplied by the offeree must be separately signed by the offeror
· Oral offers remain revocable under this §, even though under courses of dealing or trade usages oral offers are common

11. The Mechanics of a Bargain (II) – Transacting at a Distance

· General rule (mailbox rule): Acceptance becomes effective upon dispatch (when mailed) and revocation becomes effective upon receipt
· Under this rule, an offeree can safely begin to perform as soon as he dispatches his acceptance
· Rule applies even in cases of delay or failure of transmission (i.e., contract still exists)
· Contract can be worded to make acceptance effective only upon receipt
Form of Acceptance Invited (RS §30)
· Offer can invite acceptance to be made by an affirmative answer in words, by performing or refraining from performing a specified act, or by offeree’s choice
· Unless language or circumstances say otherwise, offeree may accept by any means reasonable
· RS §60: If the offer states explicitly a place, time, or manner of acceptance, these terms must be complied with in order to create a contract (but if these things are merely suggested, another method of acceptance is not precluded)

· If an offer prescribes the only way in which the offer can be accepted, an acceptance in any other way is a counteroffer

· UCC §2-206(1): Unless otherwise unambiguously indicated by language or circumstances, a contract invites acceptance in any way reasonable under the circumstances
Effect of Delay in Communication of an Offer (RS §49)

· If there’s a delay in the communication of an offer, the period within which contract can be accepted is not extended if the offeree knows (or has reason to know) of the delay.

· BUT, if the delay is the offeror’s fault, and the offeree doesn’t know of delay (nor has reason to know), then offeree gets time to accept

Acceptance Effective Upon Dispatch (RS §63)
· An acceptance takes effect as soon as it leaves offeree’s possession (i.e. upon dispatch), even if it never reaches offeror 

· BUT, acceptance under option contract is not valid until receipt

· Frug: This rule makes no sense; in the rest of the world acceptance is effective upon receipt

· Comment: Revocation of acceptance after acceptance is dispatched is generally not operative.  Rather, it will amount to an offer to rescind the contract, or to a repudiation

· RS § 66 (Acceptance must be properly dispatched): Acceptance by mail only takes effect upon dispatch if properly addressed, stamped, etc.

· RS §67 (Effect of receipt of acceptance improperly dispatched): Improperly dispatched acceptance still treated as operative upon dispatch if received within the time in which a properly dispatched acceptance would normally have arrived

· Acceptance by Phone (RS §64): Follows rules of face-to-face contract formation

· Reasonabless of Medium of Acceptance (RS §65): Medium of acceptance is reasonable if it is customary in similar transactions

· EDI (Electronic Data Interchange) Model Agreement: Tries to deal with the problems posed in this area by computer communication. Recommends that all EDI transmissions are effective only when received but that verification of the receipt is also necessary
Points to Ponder
· Send acceptance by mail and change mind so revoke by a faster medium.  Not effective.

· Can’t retrieve mail from mailbox either.  Prevent speculation (RS §63, comment c)

· Send a rejection and an acceptance (reject 1st and accept later).  Whichever arrives first controls, since other side might rely on receiving the rejection (RS § 40)

· Point is to protect offeror from offeree’s mistake.  Rules overlap, however (can retract rejection but not acceptance).  Need to figure out which outcome we want
12. The Mechanics of a Bargain (III) – Modes of Acceptance

Invitation of Promise or Performance (RS §32)
· In case of doubt an offer is interpreted as inviting the offeree to accept either by promising to perform or by performance, as the offeree chooses

· Comment:

· Where performance takes time, the beginning of performance may constitute a promise to complete it

· A promise may be ineffective as acceptance in circumstances where a promise by itself is worthless to the offeror (e.g., reward promise)
· RS §62: Where an offer invites the offeree to choose between acceptance by promise and acceptance by performance, the beginning of the invited performance is an acceptance by performance and operates as a promise to render complete performance (CONTRAST with RS §45, which governs clearly unilateral contract: offeree who begins performance not bound to complete it)
· UCC §2-206(1): Unless otherwise unambiguously indicated by language or circumstances, a contract invites acceptance in any way reasonable under the circumstances

12.6 Silence as Acceptance

When Silence Operates as Acceptance (RS §69)

· Where an offeree fails to reply to an offer, silence or inaction operates as acceptance if:
· The offeree takes the benefit of the offered services with reasonable opportunity to reject them and reason to know that they were offered with expectation of compensation

· The offeror  has stated or given offeree reason to understand that assent may be manifested by silence or inaction and the offeree in remaining silent and inactive intends to accept the offer

· Because of previous dealings or otherwise it is reasonable that offeree should notify the offeror if he does not intend to accept

· An offeree is bound in accordance with the offered terms if he acts inconsistently with the offeror’s ownership of the property (unless offered terms manifestly unreasonable)
· Doesn’t appear to require belief that other person would ever want to pay for services rendered

· Enforced policy against officious intermeddlers (shouldn’t be paid for unsolicited services
Vogt v. Madden, ID, 1985 (p.491)
· π had explicit sharecrop agreement with ∆ to farm his land in 1979 and 1980

· In 1981 both agreed wasn’t the best ground but π said he intended to raise beans there

· Holding: No contract existed for 1981 since Π’s and ∆’s previous dealings always resulted in a contract only when both parties expressly agreed, and there was no explicit agreement for 1981
· Reasoning: Case doesn’t fall within any of the exceptions of RS §69(1)
· [Frug: But surely you can say the sharecropper relied on the farmer’s silence.  BUT, was that reliance reasonable?]
Laurel Race Courses v. Regal Construction Co., MD, 1975 (p.495)
· R agrees to fix L’s track and proposes that if additional work required, L will pay.  L responds with silence.  R fixes track, and L, aware that work was done, never rejects R’s proposal

· Holding: L took benefit of R’s work and surely knew R was doing the work in expectation of being compensation.  Thus, under RS §69(1)(a), L’s silence worked a contract.
Cole-McIntyre Co. v. Holloway, TN, 1919 (p.495)
· Buyer made an order from traveling salesman that was neither accepted nor rejected.  Salesman continued visiting buyer each week to take new orders, but never mentioned the particular order
· Holding: Seller’s silence and failure to reject offer within reasonable time constituted acceptance.  

· Reliance, prior course of dealing, customary trade usage, etc. all floating through this case
· Assent is required in order to form a contract, “yet such assent is a condition of the mind, and may be either express or evidenced by circumstances from which the assent may be inferred”
Kukuska v. Home Mutual Insurance Co., WI, 1931 (p.498)
· Farmer applied for hail insurance, required to include check to pay in advance, so limited his ability to shop around.  Insurance company did not reject until the morning of August 1st, day a huge storm destroyed farmers’ crops.
· Holding: Insurer had duty to inform farmer within a reasonable time whether it had accepted his application so that he could protect himself elsewhere.  Not rejecting him within that reasonable time was silence amounting to acceptance
Hobbs v. Massosoit Whip Co., MA, 1893 (p.499)
· π had shipped eelskins without specific orders on several occasions, and ∆ had paid. ∆ retained latest shipment for months, then lost them and refused to pay
· Holding: Past dealings of the parties had created a kind of “standing offer” for the eelskins.  Thus, sending the skins imposed on ∆ a duty to act on them.  Silence on ∆’s part, coupled with retention of them for a ling time, amounts to an acceptance
Austin v. Burge, MO, 1911 (p.499)
· ∆ had newspaper subscription that expired; ∆ directed that subscription be stopped, but  newspaper co. nevertheless kept sending papers and ∆ kept reading them until he moved
· Holding: ∆ accepted and used the newspaper, with no pretense by the newspaper that it was a gratuity.  In receiving this benefit, an obligation arose on ∆’s part to pay for it, notwithstanding his direction to stop sending.

12.7 Acceptance by Electronic Agent

· Recent statutes make it clear the contracts can be formed by communications between a person and a computer, or even between two computers

13. Implied-in-Law and Implied-in-Fact Contracts; Unilateral Contracts Revisited

· Implied-in-fact contract: A true contract, which differs from a run-of-the-mill contract only in the fact that the parties’ assent, while real, is implicit (unarticulated) rather than explicit
· E.g., buying an apple on the run
· Implied-in-law contract  Not a contract at all, but rather a label given to certain kinds of conduct that gives rise to liability for unjust enrichment  
· Morrison: Nothing the parties say or do implies a contract exists, and nothing the parties say or do warrants our inferring a contract exists. Rather, the court simply says there’s a contract in order to avoid unjust enrichment

· No need for assent

· Contract terminology used because of history, but not really a contract
· Quasi-contract: action at law based on unjust enrichment

· Again, problems of the officious intermeddler—notable exception is emergency aid

· [Squeegee example – does a contract exist when man cleans windshield and asks for $1?  Yes]
· [Hierarchy: Express contract stronger than implied-in-fact stronger than implied-in-law]

Maroney v. Maroney, in-class examples
· Couple lives together for 25 years, but never marry; woman puts man through dental school and raised kids; he leaves after 25 years.  She sues for breach of contract.

· Express Contract: Did they talk about relationship terms?  If no express deal, no contract

· Implied-in-Fact: Did parties intend to be married (she changed name), or is either free to walk at any time?

· Implied-in-Law: She paid for his school and took care of kids; unjust enrichment

· Above list is the hierarchy of contracts: Express, Implied-in-Fact, Implied-in-Law
Emergency Aid (Implied-in-Law Contracts)
· Nursing Care Services, Inc. v. Dobos, FL, 1980 (p.504)
· ∆ received nursing services after accident but never signed or orally agreed to them

· Holding: Though ∆ never assented, there was a contract implied-in-law b/c it would be unconscionable to deny π recovery for the value of the nursing services
· “Officious intermeddler doctrine”: Where a person performs labor for another without the latter’s request or implied consent, the person providing the service cannot recover therefrom
· EXCEPTION: When the service provided is emergency aid (if supplier of the benefit has no reason to know the person being benefited would not consent to receiving them if mentally competent)(policy-based exception)

· Sceva v. True, NH, 1873 (p.506): An insane person, an idiot, or a person utterly bereft of all sense and reason by the sudden stroke of accident or disease, may be held liable for necessaries furnished to him in good faith while in that unfortunate and helpless condition

Implied-in-Law Contracts
· Day v. Caton, MA, 1876 (p.511)
· ∆ watched π build a wall on both of their lots of land that both would benefit from.  Π sues for half of costs of construction

· Holding: ∆ liable to π b/c ∆ had ample notice π was building the wall and ample opportunity to tell π he didn’t want it and knew π would want money for the wall..  Thus, the circumstances “called on ∆ to speak” if he did not want to pay for the wall

· When one stands in silence, and sees valuable services rendered upon his real estate by the erection of a structure (of which he must necessarily avail himself afterwards in his proper use thereof), such silence accompanied with the knowledge on his part that the party rendering the services expects payment therefrom, may fairly be treated as acceptance
· BUT, Compensation for benefits conferred with “gratuitous intent” not appropriate/allowed
· Sparks v. Gustafson: Π managed center decedent owned for two years after decedent’s death.  Court held π could recover because the services he performed for decedent’s estate were not the sort one would ordinarily expect to receive from a friend as a “mere gratuity.”
Implied-in-Fact Contracts
· Bastian v. Gafford, ID, 1977 (p.514)
· π made express agreement with ∆ to draw up plans to construct office; however, no loan obtained so plans not needed.  Π sues for damages
· Holding: Jury finds for ∆ b/c no unjust enrichment. Court reserves b/c unjust enrichment irrelevant to contract implied in fact

· Enrichment is necessary for recovery based upon a contract implied in law, but irrelevant to a contract implied in fact
Damages in Implied-in-Law vs. Implied-in-Fact Contracts
· Hill v. Waxenburg, 9th Cir., 1956 (p.515)
· Damages for implied-in-fact contracts are what the parties intended (compensatory damages)
· Damages for implied-in-law contracts are restitution of the benefit received
· Ramsey v. Ellis, WI, 1992 (p.515)

· Difference between unjust enrichment and quantum meruit claims:
· Damages for an unjust enrichment claim are measured by the benefit conferred upon the defendant,

· Damages in a quantum meruit claim (implied-in-fact contract to pay reasonable compensation for services rendered) are measured by the reasonable value of the π’s services
Employment-at-Will & Handbook Modifications
· Wagenseller v. Scottsdale Memorial Hospital, AZ, 1985 (p.516)
· Π hired as an “at-will” employee (one without a specific contractual term).  After work party where π refused boss’s entreaties to moon other employees, π fired
· Holding: Company’s employment manual laid out termination process.  There was an implied-in-fact contract to follow the termination process, which the company didn’t do, so company liable.  Also, firing for bad cause (for refusing to break the law) contravenes public policy
· (Personnel policy manual exception): An employer’s policy statements on matters like job security and disciplinary procedures may become part of the employment contract, supplementing the verbalized at-will agreement and limiting the employers’ absolute right to discharge an at-will employee
· One exception to the at-will rule is that employees cannot discharge an at-will employee for a reason prohibited by statute (incl. whistleblowing)
· Pine River State Bank v. Mettille, MN, 1983 (p.531)
· π hired at-will; claimed discharge violated employee contract as modified in new handbook

· Holding: New handbook provisions enforced without need for new consideration.  Handbook in effect an offer of changed conditions of original contract

· Court found consideration in services continued to be performed, increased loyalty, etc. Court also found (silent) acceptance in the fact that employee didn’t quit in protest

· Interesting since unlikely to find silent acceptance if handbook too away benefits
· Modifications in employee handbooks:

· Asmus v. Pacific Bell, CA, 2000 (p.531): Continuing to work after employment policy modification constitutes acceptance of the new employment terms (availability of continuing employment serving as consideration from the employer)

· BUT, Demasse v. ITT, AZ, 1999 (p.532): Manifesting consent to an offer modifying an existing employment agreement requires taking affirmative steps, beyond continued job performance, to accept

· Disclaimers in employee handbooks:

· An employee handbook that would otherwise give rise to contractual liability may not do so if it includes a disclaimer against such liability

· BUT, the disclaimer must be sufficiently clear and provide sufficient notice (and these two condition can be very demanding)

A Brief Word on Unilateral Contracts

· The only limit on the use of unilateral contract theory is the court’s willingness to find the alleged implied promise

14. Preliminary Negotiations, Indefiniteness, and the Duty to Bargain in Good Faith

14.1 Indefiniteness

· Indefiniteness is relevant in two senses:

· Whether the expression looks like an agreement in the first place

· Whether the resulting bargain was definite enough to allow courts to fashion a remedy for its breach
Certainty 
RS §33 (Certainty): A manifestation of intention cannot be accepted so as to form a contract unless the terms of the contact are reasonably certain
· Terms of a contract are reasonably certain if they “provide a basis for determining the existence of a breach and for giving an appropriate remedy”

· The fact that one or more terms of contract is left uncertain may show that manifestation of intention is not intended to be understood as an offer or acceptance
RS §34 (Certainty and choice of terms; effect of performance on reliance): 

· Terms may be reasonably certain even though they allow one or both parties to make a selection of terms in the course of performance

· Part performance may remove uncertainty and establish an enforceable contract

· Reliance may make a contractual remedy appropriate even though uncertainty isn’t removed
UCC Rules on Certainty
· UCC allows a contract to be formed with very open terms

· §2-204 (Formation in general): Conduct by parties that recognizes the existence of a contract is sufficient to show a contract exists

· Even though one or more terms are left open a contract for sale doesn’t fail for indefiniteness if parties have intended to make a contract and there’s reasonable basis for giving an appropriate remedy (even if moment of making of contract is undetermined)
· §2-305 (Open price term): If the parties so intend, they can conclude a contract for sale even though the price is not settled (usu. then the price is a reasonable price at the time of delivery)
· §2-308 (Absence of specific place of delivery): Unless otherwise agreed, the place for delivery of good is the seller’s place of business or if he has none his residence
· §2-309 (Absence of specific time provisions): Time for shipment or delivery, if not specified, shall be a reasonable time

· §2-310 (Time for payment): Unless otherwise agreed, payment is due at the time and place at which the buyer is to receive the goods, even if the place of shipment is the place of delivery

· Eisenberg’s note on p. 545 provides a good discussion about the problems of determining what is reasonable.  One could define it as the terms reasonable parties in that position would have wanted or as what the actual parties would have agreed to had they bargained on the issue.   Eisenberg says UCC seems to take second position, but he believes former is better “because it is so difficult to determine what terms specific parties would have agreed to on the basis of their relative bargaining power, degree of risk aversion, and the like”
Academy Chicago Publishers v. Cheever, IL SC, 1991 (p.537)
· Agreement created to publish husband’s short stories, though vague for valid reasons (wife had to go find short stories, didn’t know how many there were, etc.)

· Holding: Agreement not a contract b/c terms too indefinite

· Although parties may have had and manifested intent to make a contract, if content of agreement is unduly uncertain and indefinite no contract is formed
· A contract may have open terms, but there must be enough to show court the intent of the parties and give it a basis for deciding whether the agreement has been kept or broken
· Criticism: It’s impossible to identify every term in a contract
Ridgway v. Wharton, ???, 1856 (p.541)
· An agreement to enter into an agreement upon terms to be afterwards settled is a contradiction in terms.  Until the terms of an agreement are settled, a party is at perfect liberty to retire from the bargain

[Cheever case is followed by many that seem to rule the opposite – is Cheever wrong?]

Berg. v. Sleepworld, NH, 1975 (p.541)
· “It is not necessary for a writing to contain every possible contractual provision to cover every contingency in order to qualify as a completed binding agreement”
· “So long as basic essentials are sufficiently definite, any gaps left by parties should not frustrate their intention to be bound.  Such is the just and fair result”
Rego v. Decker, AK, 1971 (p. 541)
· “On the one hand, courts should fill gaps in contracts to ensure fairness where the reasonable expectations of the parties are fairly clear”
· Parties often cannot negotiate and draft solutions to all problems that may arise

· “On the other hand, courts should not impose on a party any performance to which he did not and probably would not have agreed”
· A greater degree of certainty is required for specific performance than for damages
Saliba v. Allen, CA, 1971 (p.542)
· Subcontractor refused to perform bid at stated price, saying the bid was too indefinite to form the basis for a contract, since it stated only price (left many other matters like insurance, how payments would be made, etc. to be determined)

· Holding: Π wins b/c price is the principal item of the contract, and it is customary for bids to be made by a brief telephone call in which price only is stated

Crook v. Mortenson-Neal, AK, 1986 (p.543)

· Another case with a subcontractor trying to get out of deal with a general contractor after submitting a bid

· Subcontractor argued the written subcontract the general proffered after the bid contained many additional terms not described in the bidding documents, including time for performance, payment schedule, and lien waivers

· Holding: For general contractor: At time of bid, subcontractor should have expected to be bound by additional terms governing standard conditions implicit in the relationship between general and subcontractor

· IMPORTANT: General contractor had not tried to expand the subcontractor’s duties beyond that reasonably to be inferred or required by custom

Lease Renewal Options

Joseph Martin Delicatessen v. Schumacher, NY, 1981 (p.546)
· Landlord and tenant signed lease with renewal clause that said tenant could renew “at annual rentals to be agreed upon”
· Holding: Renewal clause not enforceable b/c left no room for legal construction or resolution of ambiguity (method of remedy)

· A mere agreement to agree, in which a material term is left for future negotiations is unenforceable
BUT, Moolenaar v. Co-Build, VI, 1967 (p.547)
· Tenant signed five-year lease with option to renew for an additional 5 years; renewal clause provided the rent for the renewal period “shall be renegotiated.” Tenant had been paying $375/mo, new landlord wanted $17,000/mo
· Holding: Market conditions are ascertainable with sufficient certainty to determine a “reasonable rent” and thus make the clause specifically enforceable

· (Minority rule, which court adopts): A renewal clause that doesn’t specify a renewal rate intends renewal at a “reasonable” rent
· Majority rule): A clause that doesn’t stipulate the rent is void for uncertainty and indefiniteness
[The squibs disagree on whether a lease with option to renew at a reasonable rent is enforceable.  The stronger argument seems to be that it is enforceable because otherwise the landlord could impose a ridiculously high rent to make the term meaningless.  Also, the renewal clause provided part of the consideration that caused the tenant to enter into the lease in the first place]

14.2 Preliminary Negotiations and the Duty to Bargain in Good Faith

· [Frug: The Magic Moment Idea: There’s all this stuff leading up to the contract that’s meaningless b/c there’s no contract (just preliminary negotiations/agreement to agree) ( then there’s the magic moment of the making of the contract ( then there are all these negotiations after the making of the contract that are also meaningless (b/c you have a contract)

· Theories acting in opposition to this idea:

· Duty to go forward in good faith once a “deal” is struck (abide by the general terms of the deal), but b/f actual contract drafted (Channel Homes)

· Reliance (Hoffman)]

· Channel Home Centers v. Grossman, 3rd Cir. ,1986 (p.548)
· ∆ wanted π to execute a letter of intent ∆ could show to banks in order to obtain leasing. In letter, ∆ promised to negotiate in good faith and withdraw premises from marketplace.  After π had made considerable expenditures, ∆ pulled offer on technicality to lease to other party.
· Holding: A letter of intent that was of significant value to the property owner (allowed ∆ to secure financing) is enforceable as a mutually binding obligation to negotiate in good faith (duty to go forward in good faith once a deal is struck but before the actual contract is drafted); liability before contract
· Parties may be bound by a letter of intent to negotiate in good faith where:
· Both parties manifest an intention to be bound

· The terms are sufficiently definite to be enforced

· There is consideration (i.e., letter of intent of substantial value to both sides)
BUT, Apothekernes v. I.M.C., 7th Cir., 1989 (p.556)
· “A letter of intent did impose upon the parties an obligation to negotiate in good faith”

· Obligation to negotiate in good faith: Has been generally described as preventing one party from renouncing the deal, abandoning the negotiations, or insisting on conditions that do not conform to the preliminary agreement
Racine & Laramie v. CA Dept. of Parks, CA, 1992 (p.583)
· “Generally, parties do not have a duty to negotiate in good faith when they begin negotiations.  However, during the course of negotiations things may be done which do impose a duty of continued bargaining only in good faith.”

· E.g., In the course of negotiations it’s possible for a party to so mislead another by promises or representations, upon which the second party detrimentally relies, as to bring into play the concept of promissory estoppel

Reliance (promissory estoppel) and the Duty to Bargain in Good Faith
· Hoffman v. Red Owl Stores, Inc., WI SC, 1965 (p.573)
· π repeatedly relied upon promises from ∆ to let him open a grocery store (e.g., sold bakery).  ∆ then increased required payment far beyond what had orally agreed to, ending negotiations
· Holding: Even though no breach of contract (b/c no contract formed), π can recover reliance damages; liability before contract
· IMPORTANT: Reliance is used here not as a substitute for consideration (as in RS §90), but to find assent (to find liability before contract)
· An action grounded in promissory estoppel (reliance) doesn’t have to be so comprehensive that it would meet all the requirements of an offer than would ripen into a contract if accepted by the promisee

· Where damages are awarded in promissory estoppel instead of specifically enforcing the promise, they should be only such as in court’s opinion are necessary to prevent injustice

· BOTTOM LINE: This case involves the imposition of liability during the course of precontractual negotiations, based on reliance enforcement

· ALTERNATIVE VIEW: π was a sucker and should have gotten a contract before relying so much
Gruen Industries, Inc. v. Biller, 7th Cir., 1979 (p.581)
· ∆ told π they had firm agreement, so π contracted attorney to draft deal; ∆ then backed out

· Holding: No damages since many other contingencies could have thwarted deal

· No allegation that ∆’s were unjustly enriched because of π’s reliance
· Reasoning: Π not entitled to recover under promissory estoppel b/c it’s not the case that injustice can be avoided only by enforcement of ∆’s promise of a firm offer.  Had ∆’s kept their alleged offer, the deal may have fallen through for any other number of reasons, and π would still have lost the expenses incurred in drafting the written agreement.  It would be unjust, in fact, to place π in better position than they may have been in even had ∆’s promise been kept because, again, had ∆’s promise been kept the deal might still not have gone through.  Basically, the conditional promise alleged is not reasonable grounds for reliance
15. The Parol Evidence Rule and the Interpretation of Written Contracts
15.1 The Parol Evidence Rule

Parol Evidence Rule

· General rule: Later written agreements nullify all prior written and oral agreements
· Applies only to integrated contracts, and there are specific rules of when to apply the rule (so, first question to ask in determining whether PE rule applies is: “Is this an IA?”)
· Does not apply if there’s no written agreement

· NOTE: Not a rule of evidence, but rather deals with what the agreement actually is (i.e., issue is, “what’s the real deal?”)
· The idea with the parol evidence rule is that we want exclude agreements/ evidence that might be likely to mislead the jury
· Williston’s view: Look only at the writing (“Four corners rule”): If the writing appears to be complete, it is deemed a total integration, representing intent of the parties.  
· Simplifies role of courts
· BUT, conversation can give context to written words, and what if the written agreement doesn’t accurately reflect the true agreement of the parties (maybe the “real deal” is the conversation)
· Corbin’s view: Court should focus on the true intent of the parties, which can be gleaned both from the agreement and from relevant evidence of intent outside of the writing itself.
· Both are worried about fraud.  Williston, that the parties will fraudulently claim certain promises that were never made.  Corbin, that one party will make a fraudulent oral promise to the other to induce a written agreement
Integrated Agreements and Parol Evidence
RS §209 (Integrated agreements): An IA is a writing constituting a final expression of one or more terms of an agreement

· Whether there is an IA is to be determined by the court as a question preliminary to determination of a question of interpretation or to application of the parol evidence rule

· Where parties reduce an agreement to a writing which in view of its completeness and specificity reasonably appears to be a complete agreement, it is taken to be an integrated agreement unless it is established by other evidence that it did not constitute a final expression (begins Williston and ends Corbin)
· Comment: Generally, determination of whether there is an integrated agreement is a question for a judge, not a jury
RS §210 (Completely and partially integrated agreements) 

· A completely integrated agreement is an IA adopted by the parties as a complete and exclusive statement of the terms of the agreement
· A partially integrated agreement is an IA other than a completely integrated agreement
· Whether or not an agreement is completely or partially integrated is to be determined by court prior to determination of a question of interpretation or to application of PE rule
· Comment: A writing cannot of itself prove its own completeness, and wide latitude must be allowed for inquiry into circumstances bearing on the intention of the parties (Corbin)
RS §213 (Effect of an integrated agreement on prior agreements (PE rule))
· A binding (partially) integrated agreement discharges inconsistent prior agreements

· A binding completely integrated agreement discharges agreements that are in its scope
· Comment:
· PE rule renders inoperative prior written as well as prior oral agreements

· PE rule is not a rule of interpretation but rather defines the subject matter of interpretation (i.e., what will and will not be interpreted)

RS §214 (Evidence of prior contemporaneous agreements and negotiations)
· Agreements and negotiations prior to or contemporaneous with adoption of a writing are admissible evidence to show the writing is or is not an integrated agreement or is completely or only partially integrated

RS §215 (Contradiction of integrated terms)
· Evidence of prior or contemporaneous agreements or negotiations is not admissible to contradict a term of a writing that is completely or partially integrated

· Comment: Additional evidence that is not contradictory may be used for interpretation
RS §216 (Consistent additional terms)
· Evidence of a consistent additional term is admissible to supplement an integrated agreement unless the court finds the agreement was completely integrated

· An agreement is not completely integrated if the writing omits a consistent additional agreed term that is either agreed to for separate consideration or in the given circumstances might naturally be omitted from the writing
[NOTE: Determining whether there is an integrated agreement, whether an integrated agreement is partially or completely integrated, and whether a prior agreement is consistent with the integrated agreement or within its scope is to be made in accordance with all the relevant evidence and requires interpretation of both the integrated agreement and the prior agreement. Such determinations are to be made by the court, not jury]

Mitchill v. Lath, NY Ct. of Appeals, 1928 (p.584)
· π claimed that in agreement to buy house, ∆ had orally agreed to remove an icehouse across the street
· Holding: Parol evidence not admissible to determine if icehouse was part of the agreement, because agreement to move the icehouse is something that one would expect the parties would normally put in the contract (Willistonian)
· For a parol agreement to vary a written contract entered into at the same time, three conditions must be met:

· The agreement must in form be a collateral one

· The agreement must not contradict the express or implied provisions of the written contract

· The agreement must be one that the parties would not ordinarily be expected to put into the written agreement (i.e., it must not be so connected with the principal transaction so as to be “part and parcel” of it)
· Reasoning: Third condition not satisfied.  If ∆ did indeed make the alleged promise, it would seem most natural for it to be included in the written contract to sell the land.  The written contract shows a complete and full agreement, one that would lead one to conclude that the reciprocal obligations of the parties were fully detailed.
· Dissent: Looking only at the written contract not sufficient; the court must examine prior negotiations to determine integration.  A written contract for conveyance of land doesn’t cover a field so broad as to include prior agreements to do other acts on other property after conveyance was made (Corbinesque)
· You can’t determine if the written agreement was a final expression until you figure out what they intended it to cover, and the way to figure out what the parties intended it to cover it to look to circumstances outside the written contract

Hatley v. Stafford, OR, 1978 (p.593)
· “The court should assume that the writing was intended to be a complete integration, at least when the writing’s complete on its face, and should admit evidence of consistent additional terms only if there’s substantial evidence that the parties didn’t intend the writing to embody the entire agreement.”

· Masterson v. Sine, CA SC, 1968 (p.595)
· π sold property to sister but retained option to purchase back within next ten years; retention clause intended to keep the property in the family, though this intention was not stated in writing

· π went bankrupt, so trustee exercised purchase option against original intent of parties; π sued
· Holding: Parol evidence allowed.  B/c deed not easy to add terms to, it would be natural for parties not to include agreement that purchase option is not assignable in the deed itself, so fact finder (jury) not likely to be misled by the parol evidence.
· Even when there’s no explicit agreement that contractual duties shall be personal, courts will effectuate a presumed intent to that effect if the circumstances indicate that performance by a substituted person would be different from that contracted for

· Evidence of oral collateral agreements should be excluded only when the fact finder is likely to be misled
· Reasoning: Reasons why may leave out extremely integral agreements include: Parties not skilled in writing contracts, terms so basic don’t think to include it, unsure where to put in form contract, etc.
· Dissent: “There was nothing ambiguous about the granting language”
Parol Evidence Under the UCC

· UCC §2-202 (Final Written Expression: Parol or Extrinsic Evidence)
· Terms set forth in a writing intended by the parties to be a “final expression” of the agreement may not be contradicted by evidence of prior or contemporaneous oral agreement, but may be explained or supplemented by:

· Course of performance, course of dealing,  or usage of trade

· Evidence of consistent additional terms, unless court finds that the writing was intended to be a “complete and exclusive” statement of the terms of the agreement

· Comment:

· Comment adopts a very liberal standard: Parol evidence not allowed only if the additional terms “would certainly have been included in the document”
· No requirement that the court find the language of the agreement ambiguous in order to admit evidence to explain or supplement the meaning of terms used in the agreement

· Course of actual performance by the parties considered to be the best indication of what they intended the writing to mean
The Meaning of “Inconsistent”
[Two different readings of the meaning of “consistent” under UCC §2-202]
· Hunt Food and Industries, Inc. v. Doliner, NY, 1966 (p.599)
· π was afraid ∆ would use purchase offer to solicit higher bids, so got option to purchase ∆’s stock.  ∆ claims π orally agreed to use option only if ∆ solicited outside offer.
· π sued to exercise the option, claiming parol evidence rule prevents recognition of the purported oral condition
· Holding: Oral condition not inconsistent with written agreement, so evidence of the condition may be considered (UCC §2-202)

· Reasoning: “To be inconsistent the term must contradict or negative a term of the writing”

· Narrow reading of “consistent.”  Court makes bar impossibility, not merely implausibility (i.e., the claimed condition must be impossible in light of the writing, not merely implausible)
Alaska Northern Development v. Alyeska Pipeline Service Co., AK, 1983 (p.601)
· Court rejects Hunt’s definition of inconsistency under UCC §2-202; claims the narrow reading has been criticized

· Inconsistency defined as “the absence of reasonable harmony in terms of the language and respective obligations of the parties”
· Broad reading of “consistent,” so more parol evidence will be barred.
Merger Clauses
· Merger clause: Written provision stating that the written contract is the entire contract between the parties (i.e., all agreements between the parties have been merged or integrated into the writing)

· Often is a “boilerplate” provision at the bottom of a contract

· General rule : Doesn’t necessarily make an agreement integrated, but does provide evidence to support integration
· Basic questions are whether merger clause was actually assented to and if an integration
· [Do we want merger clauses to be binding?

· Yes: People should read the contract

· No: They’re just a trick]

ARB Inc. v. E-Systems Inc., DC Cir., 1980 (p.602)
· “Integration clauses, though not absolutely conclusive, are indicative of the parties’ intent to finalize their complete understanding in the written contract that there was no other prior or contemporaneous agreement not included in the written contract”
· The central issue is: “Whether or not the integration clause, at the time it was agreed upon, represented the intention of the parties”
Siebl v. Layne & Bowler, Inc., OR, 1982 (p.603)
· An inconspicuous merger clause provides little or no evidence of the parties’ intentions.  To be acceptable, a merger clause must be conspicuous enough to prevent surprise, otherwise unconscionable (point of unconscionabilty doctrine is to prevent unfair surprise)
International Miller, in-class example
· Fussy buyer orders flour with no bugs; seller repeatedly affirms lack of bugs in conversations.  Parties sign agreement with no mention of bugs and a merger clause; flour comes and has bugs. π sues

· Holding: Invocation and insistence of merger clause is fraud given seller’s assurances

· Demonstrates contempt some courts have for merger clauses

· ALTERNATIVELY: Court could have just interpreted “flour” as meaning flour and not bugs
The Fraud Exception (RS §214(d))

· PE rule/merger clauses cannot be used to exclude evidence of fraud, duress, mistake, lack of consideration, or other invalidating cause
Condition-to-Legal-Effectiveness Exception
· PE rule does not apply to a parol agreement under which the occurrence or nonoccurrence of some state of events is a condition to making the written agreement binding or effective

· This exception applies only to a condition that affects the legal effectiveness (operativeness) of a contract (i.e., a condition precedent that must be satisfied for the contract to become operative) and not one that affects the performance of the contract
“No Oral Modification” Clauses (UCC §2-209)

· An signed agreement which excludes modification or rescission except by a signed writing cannot be otherwise modified or rescinded.
· However, even if an attempt at modification or rescission does not satisfy the above it can still operate as a waiver
· Not part of PE rule since oral modification made after original agreement
15.2 The Interpretation of Written Contracts

Interpretation of Written Contracts
· Courts must interpret all contracts to determine what they mean (interpretation always lies outside the PE rule) 
· IMPORTANT: PE rule normally doesn’t exclude evidence of the circumstances under which a contract was made, only evidence of agreements not embodied in the written contract
· Plain Meaning approach: Look at words of the contract, and if they’re unambiguous then you’re done (i.e., extrinsic evidence is inadmissible to interpret, vary, or add to the terms of an unambiguous integrated written instrument)

· Pro arguments:
· Role of the courts: It’s not the role of the courts to re-write a contract in conflict with the plain meaning of the terms

· Consequentialist: Without the plain meaning rule, any agreement would be at risk of a party later having its true meaning obfuscated under guise of examining extrinsic evidence

· Con arguments:

· Whether the language of an agreement is clear or ambiguous may not be apparent without reference to the context in which the agreement arose
· Intent approach: Always examine extrinsic evidence and the circumstances to interpret an agreement
· Con arguments:
· Casts a long shadow of uncertainty over all business deals and makes much litigation

· Chips away at the foundations of our legal system, the basic principal that language provides a meaningful constraint on public and private conduct

RS adopts the intent approach
· RS §212: Interpretation of an IA must be made in light of the circumstances
· Comment: “Any determination of meaning or ambiguity should only be made in the light of the relevant evidence of the situation and relations of the parties, the subject matter of the transaction, preliminary negotiations and statements made therein, usages of trade, and the course of dealing between the parties”
· Illustration: Under the RS, if A and B agree orally that “buy” means “sell” and “sell” means “buy,” if they then make a contract in accordance with that oral agreement, they are then bound in accordance with that oral agreement

Plain Meaning Approach
Steuart v. McChensy, PA SC, 1982 (p.608)
· ∆ entered into agreement with π that gave π right of first refusal.  Agreement specified that the price π would be able to purchase at would be determined by county tax rolls.  ∆ found a bona fide purchaser; the amount determined by county tax rolls was far below the purchaser’s offered price (i.e., amount determined by county tax rolls was far below true market value).  ∆ refused to let π buy at such a low price.  Π sued.
· Holding: Court ordered conveyance, b/c language of agreement was clear and unambiguous

· Where language is clear and unambiguous, the focus of interpretation is upon the terms of the agreement as manifestly expressed, rather than as, perhaps, silently intended
· Reasoning: Contracts must be relied upon and contractors must be given security that the final expression “will not be construed to import a meaning other than that clearly expressed”
Intent Approach
 Mellon bank v. Aetna, 3rd Cir., 1980 (p.614)
· “If a reasonable alternative interpretation is suggested (to a meaning of a phrase or term), even though it may be alien to the judge’s linguistic experience, objective evidence in support of that interpretation should be considered by the fact finder”

Amoco v. Western Slope, 10th Cir., 1985 (p.614)
· Under the UCC, the lack of facial ambiguity in the contract language is basically irrelevant to whether or not extrinsic evidence ought to be considered by the court

· “Under UCC §2-202, there is no longer an assumption that the parties intended a writing to be the complete expression of their agreement.  In fact, the assumption is to the contrary unless the court expressly finds that the parties intended the contract to be completely integrated.”

Pacific Gas v. G. W. Thomas Drayage & Rigging, CA SC, 1968 (p.615)
· In turbine contract, ∆ agreed to indemnify π against all loss resulting from injury to property arising out of the repairs.  During work the cover fell and injured the exposed rotor of π’s turbine; π sued for repairs
· Issue: Can ∆ admit evidence showing that “damage to property” actually meant “damage to 3rd party property?”
· Holding: Extrinsic evidence admissible “because of the imprecision of language and because the plain meaning may not reflect the intentions of the parties”
· “Rational interpretation requires at least a preliminary consideration of all credible evidence offered to prove the intention of the parties”

· The test of admissibility of extrinsic evidence to explain the meaning of a written instrument is not whether it appears to the court to be “plain and unambiguous” on its face, but whether the offered evidence is relevant to prove a meaning to which the language of the instrument is “reasonably susceptible”

· The trend is for juries, not judges, to look at extrinsic evidence to interpret an agreement

Garden State Plaza Corp. v. S.S.Kresge, NJ, 1963 (p.618)
· The parol evidence rule doesn’t even come into play until it is first determined what the true agreement of the parties is, i.e., what they meant by what they wrote down

· Thus, construing a contract of debatable meaning by resort to surrounding and antecedent circumstances and negotiations for light as to the meaning of the words used is never a violation of the parol evidence rule
Trident Center v. CT General Life Ins., 9th Cir., 1988 (p.619)
· Court follows PG & E rule, even though it thinks it’s dumb: A contract can never have a plain meaning discernible to a court without resort to extrinsic evidence

Fish: It is a feature of cases like this that turn on the issue of what is and is not “expressly” said that the proclamation of an undisputed meaning always occurs in the midst of a dispute about it

15.3 Trade Usage, Course of Performance, and Course of Dealing as Part of a Written Contract 
UCC §1-201(3) (Definition of “agreement”): “Agreement means the bargain of the parties in fact as found in their language or by implication from other circumstances including course of dealing or usage of trade or course of performance…” – Corbinesque

UCC §1-205 (Course of dealing and usage of trade)
· Course of dealing: “A sequence of previous conduct between the parties to a particular transaction which is fairly regarded as establishing a common basis of understanding for interpreting their expressions and other conduct”

· Usage of trade: “Any practice or method of dealing having such regularity of observance in a place, vocation or trade as to justify an expectation that it will be observed with respect to the transaction in question”
· A course of dealing and/or usage of trade of which the parties “are or should be aware gives particular meaning to and supplements or qualifies terms of an agreement”

· When the express terms of an agreement are inconsistent with course of dealing or usage of trade, “express terms control both course of dealing and usage of trade and course of dealing controls usage of trade”

UCC §2-208 (Course of performance) 
· “Where the contract for sale involves repeated occasions for performance…, any course of performance accepted or acquiesced in without objection shall be relevant to  determine the meaning of the agreement”
UCC’s order of preference
· (1) Express (writing)

· (2) Performance

· (3) Dealing

· (4) Trade
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[The cases interpreting the UCC don’t always seem to follow this list of priorities.  In fact, writing is often not given enough weight.]

Nanakuli Paving and Rock Co. v. Shell Oil, 9th Cir, 1981 (p.626)
· Parties contracted that π would buy asphalt from ∆ at “posted price at the time of delivery.”  Industry practice at the time was for suppliers to price protect contractors (i.e., when the contractor was in the middle of a job, to not increase their posted price).  Shell price-protected π on several occasions, but on two occasions did not; π sued
· Holding: Trade usage and course of performance were enough to show the parties actually intended that there be price protection, even though this was not in the contract
· Flips the hierarchy: here, trade usage governs express terms
· Evidence of trade usage and course of dealing and performance is admissible under parol evidence rule when it can be “reasonably construed” as consistent with the express terms of the agreement (no requirement of ambiguity)

· Where standard business practices contradict form clauses on forms, the business practices govern

· Course of performance is the most important evidence of an agreement’s meaning (more important than trade usage or course of dealing)

· ALTERNATIVELY: The parties had a good faith obligation

C-Thru Container Corp. v. Midland, IA, 1995 (p.636)
· “A trade usage may supplement an integrated contract [even to the point of adding a new contract term] as long as the trade usage does not contradict the contract’s express terms”
[Trade usage obliterates literalism; if 1,000 is one wall in the trade, we follow that, not the literal meaning of the words.  In line with Corbin’s idea of intent of the parties]

IV. FORM CONTRACTS

17. Interpretation and Unconscionablity in a Form Contract Setting

[Basic Question: To what extent are these writings enforceable?]

[Does the duty lie with the drafter, to tell the reader if the document is somehow inconsistent with his assumptions, or does is lie with the reader, to make sure the contract he’s signing is what he thinks he’s signing?  Issue is whether we’re more concerned about (1) potential abuse of power, or (2) people’s ability to rely on written contracts.]
Standardized Agreements 
RS §211: Standardized agreements are normally considered integrated agreements, but if one party knows that the second party would not agree to a specific term if he knew the writing contained it, that term is not part of the agreement
· Comment:

· Standardized terms are construed against the draftsman and subject to an overriding obligation of good faith

· Customers are “not bound to unknown terms which are beyond the range of reasonable expectation;” value is cutting transaction/time and promoting uniformity
· A presenting party’s reason to believe that the adhering party would not assent to the agreement if he knew that the writing contained a particular term may be inferred from the fact that the term is:

· (1) Bizarre or oppressive, 
· (2) Eviscerates the non-standard terms explicitly agreed to, or 
· (3) Eliminates the dominant purpose of the transaction

· This inference is reinforced if the adhering party never had an opportunity to read the term, or if it is illegible or otherwise hidden from view

Sardo v. Fidelity & Deposit Co., NJ, 1926 (p.692)
· Jewelry store owner asked for insurance against theft of jewelry; policy he got made no mention of jewelry.  Store subsequently robbed; owner sues to get insurance company to reform policy 

· In order to reform an insurance contract, it must appear that the minds of the parties to the contract have met and that a mutual mistake of the contracting parties has been made in writing out the contract, i.e., that the actual contract did not conform to the writing

· Holding: There’s no evidence that the company (not agent) intended to issue any policy other than the one issued, so there was no mutual mistake of the contracting parties.  Thus, court doesn’t reform the contract.

· Court suggests storeowner should have read the contract to see if included jewelry
Weaver v. American Oil Co., IN, 1971 (p.696)
· Gas station owner signed lease with oil company that included “hold harmless” clause (no liability for gas company for negligence on premises).  Company employee sprayed gas, burning owner.  Company to determine owner’s liability
· Holding: Fine print contained unknown and unconscionable provisions, so hold harmless clause unenforceable.  Owner had less bargaining power, did not read or know what signing so mere formality
· A party with superior bargaining power that seeks to enforce a contract with unusual or unconscionable terms must show that the other (weaker) party had knowledge of those terms and knowingly and willingly accepted them.
· “It seems a deplorable abuse of justice to hold a man of poor education, to a contract prepared by the attorneys of American Oil, for the benefit of American Oil which was presented to Weaver on a ‘take it or leave it basis’” – contrary to public policy

Darner Motor Sales v. Universal Underwriters, AZ, 1984 (p.699)
· Insurance policy was handed to Darner as a book, which he did not read, instead relying on statements of insurance salesman on what the coverage was
· Holding: Court looks at parties’ reasonable expectations that induced making of promise, reforms contract to that which Darner thought he was buying
· PE rule does not apply to enforce an illusory “bargain” set forth in a standardized contract when the “bargain” (1) was never really made and (2) would, if applied, defeat the true agreement which was supposedly contained in the contract
· Court uses RS §211, promissory estoppel and good faith duty to adopt a rule that “boiler plate terms which are contrary to either the expressed agreement or the purpose of the transaction” are not given effect
· Court thus allows reformation of insurance contract when there is a mistake on the part of one party and fraud or inequitable conduct on the part of the other
Farm Bureau Mutual Insurance v. Sandbulte, IA, 1981 (p.712)
· “Rationale for the reasonable expectations doctrine is that, in a contract of adhesion, such as an insurance policy, form must not be exalted over substance, and that the reasonable expectations of the insured may not be frustrated even though painstaking study of the policy provisions would have negated those expectations”
· “Reasonable expectations giving rise to applications of the doctrine may be established by proof of the underlying negotiations or inferred from the circumstances”
Llewellyn: The fine print which has not been read has no business undercutting the meaning of the dickered terms, which constitute the dominant and only real expression of agreement 
· In a contract from with boilerplate clauses there are actually two contracts: 
· (1) The dickered terms, and 

· (2) An agreement that the (unread) boilerplate (a) does not alter or impair the fair meaning of the dickered terms when read alone and (b) is not in its terms unreasonable or unfair

· Court should effectuate only the true intention of the parties
V. MISTAKE AND UNEXPECTED CIRCUMSTANCES

18. Mistake

[The remedy for mistake is recission, unless the mistake was a mistake in transcription, in which case the remedy is reformation.]

Arguments for Limited Use of the Mistake Doctrine

· Fairness: Both sides are equally innocent, so one should err on the side of the contract.  Court shouldn’t be babying people.
· Consequentialist: We want people to protect themselves, assume responsibility, and investigate before they enter into a contract.  People are always making mistakes, so a limited mistake doctrine leads to a more stable contract system.
· Efficiency: The market and the making of contracts best allocate risks

· Role of the courts: Courts should focus on the deal and not go deeper
Arguments for a Broad/Generous Law of Mistake

· Efficiency: Only so much fact-finding you can do (i.e., you “can” always do more to protect yourself, but this is unrealistic).  If the law made you be too careful, inefficiency would result because you would waste too many resources in due diligence (checking things over and over again)
· Consequentialist: Don’t want to allow windfall for one party/unjust enrichment.  Also, people will contract more freely if they don’t have to worry about being bound by mistakes.
· Fairness: Doesn’t reflect the parties’ true intentions, so courts should not enforce.  Also, helps avoid unjust enrichment owing to the other party’s mistake
18.1 Unilateral Mistakes (Mechanical Errors)

Mechanical errors: Physical or intellectual blunders that result from transient errors in the mechanics of an actor’s internal machinery

When Mistake of One Party Makes a Contract Voidable
RS §153: Where a mistake of one party at the time a contract was made as to a basic assumption on which he made the contract has a material effect on the agreed exchange of performance that is adverse to him, the contract is voidable by him if he does not bear the “risk of the mistake” under the rule stated in RS §154, and the

· The effect of the mistake is such that enforcement of contract would be unconscionable, or
· The other party had reason to know of the mistake or his fault caused the mistake
RS §154 (When a party bears the risk of a mistake): 
· A party bears the risk of a mistake when:
· The risk is allocated to him by agreement of the parties; or
· He is aware, at time the contract is made, that he has only limited knowledge with respect to the facts to which the mistake relates but treats his limited knowledge as sufficient; or
· The risk is allocated to him by the court on the ground that it is reasonable to do so

· Comment: RS §154(b) distinguishes between mistake and “conscious ignorance”
Donovan v. RRL Corp., CA SC, 2001 (p.715)
· Car dealership advertised car in a newspaper at a price far lower than it intended because of a proofreading mistake by the newspaper. Π attempted to buy the car at the advertised price, dealership refused to sell at that price
· Holding: Dealership not required to sell car at the advertised price because an error of price constitutes a mistake regarding a basic assumption upon which the contract was made, and the dealer’s mistake in this case made the contract far less desirable to him and far more desirable to π.

· Where π has no reason to know of and does not cause ∆’s unilateral mistake of fact, ∆ must establish the following in order to rescind the contract:

· 1. ∆ made a mistake regarding a basic assumption upon which he made the contract

· 2. The mistake has a material effect upon the agreed exchange of performances that is adverse to ∆

· 3. The ∆ does not bear the risk of the mistake

· 4. The effect of the mistake is such that enforcement would be unconscionable

· Reasoning: Imposing liability on ∆ for ∆’s failure to proofread the advertising proof would amount to strict liability for any typo in the price of an advertised car

Speckel v. Perkins, MN, 1985 (p.725)
· Π rejected ∆’s settlement offer of $50,000, then by mistake proceeded to make the exact same offer in return (meant to make a $15,000 counteroffer); ∆ immediately accepted

· Holding: No contract had been formed because ∆ should have known it was not π’s attorney’s intention to offer $50,000.  Internal inconsistency of letter raised a presumption of error that imposed on ∆ a duty to inquire.

· A duty to inquire may be imposed on the person receiving an offer when there are factors that reasonably raise a presumption of error
· “An offeree will not be permitted to snap up an offer that is ‘too good to be true’”

Nolan Ryan Baseball Card Case (p.726)
· Π owned baseball card store, had Nolan Ryan rookie card worth $1200.  Card was marked “1200,” ∆ came in and asked store attendant if card was worth $12.  Store attendant said yes and sold ∆ card (∆ was 12-year-old boy).  Π sued to recover the card.
·  Holding: Case settled

[All the squibs in this section allow rescission in the case of mutual mistake; however, a note by Eisenberg suggests it would not be allowed if the other party relied on the mistaken figure “or cannot be restored to his pre-contractual position by the award of reliance damages”]

18.2 Mistakes in Transcription; Reformation

· In certain situations, courts may allow reformation so the contract reflects true agreement

· Problems arise where agreements other than the written contract inform the agreement

· Incredible tension between this and PE rule (so keep this issue narrow)
When Mistake of Both Parties as to Written Expression Justifies Reformation 
RS §155: Where a writing embodying an agreement fails to express the agreement because of a mistake of both parties as to the contents or effect of the writing, the court may at the request of a party reform the writing to express the agreement, except to the extent that rights of the parties such as good faith purchasers for value will be unfairly affected

Travelers Ins. Co. v. Bailey, VT SC, 1964 (p.728)
· π mistakenly wrote insurance policy granting ∆ much more than had actually bargained for.  Neither party discovered the mistake for over thirty years; then π sued to reform contract

· Holding: Reformation allowed since error did not lead to prejudicial change on part of ∆

·  “Where there has been established beyond reasonable doubt a specific contractual agreement and a subsequent erroneous rendition of its terms, the party penalized by error is entitled to reformation, if there has been no prejudicial change in position by the other party while ignorant of mistake”
· Reasoning: The error in this case was a mistaken belief of the parties about the correctness of the written instrument, not the clerical error in transcribing it

Chimart Associates v. Paul, NY, 1986 (p.731)
· “Because the thrust of a reformation claim is that a writing does not set forth the actual agreement of the parties, generally neither the parol evidence rule nor the S/F applies to bar proof of the claimed agreement”
· To prevent fraud, therefore, reformation has been limited both substantively and procedurally

· Substantively,  reformation based upon mistake is not available where the parties purposely contract based upon uncertain or contingent events
· Procedurally, there is a heavy presumption that a deliberately prepared and executed written agreement manifests the true intention of the parties, and a correspondingly high order of evidence is required to overcome that presumption (the proponent of reformation must show in no uncertain terms, (i) not only that mistake or frauds exists, (ii) but exactly what  was really agreed upon between the parties)

18.3 Mutual Mistakes (Shared Mistaken Assumptions)

When a Mistake of Both Parties Makes a Contract Voidable 
RS §152: Where a mistake of both parties at the time a contract was made as to a basic assumption on which the contract was made has a material effect on the agreed exchange of performances, the contract is voidable by the adversely affected party unless he bears the risk of the mistake under the rule stated in RS §154
· In determining whether the mistake has a material effect on the agreed exchange of performances, account is taken of any relief by way of reformation, restitution, or otherwise

· Comment: This § applies only where both parties are mistaken as to the same basic assumption.  Their mistakes need not be identical, though.  If, however, they’re mistaken as to different assumption, RS §153 governs
RS §154 (When a party bears the risk of a mistake): 
· A party bears the risk of a mistake when:
· The risk is allocated to him by agreement of the parties; or
· He is aware, at time the contract is made, that he has only limited knowledge with respect to the facts to which the mistake relates but treats his limited knowledge as sufficient; or
· The risk is allocated to him by the court on the ground that it is reasonable to do so

· Comment: RS §154(b) distinguishes between mistake and “conscious ignorance”
Sherwood v. Walker, MI SC, 1887 (p.733)
· Parties contracted for the sale of cow both thought barren; turned out cow wasn’t barren, so much more valuable 

· Holding: The parties’ mistake went to the very nature of the cow (a barren cow is substantially a different creature from a fertile cow), so seller can rescind.

· A contract made “upon the mistake of a material fact…as to the substance of the thing bargained for” so that “the thing actually delivered or received is different in substance from the thing bargained for, and intended to be sold, there is no contract”
· If, however, the mistake is as only to the quality (and not the substance) of the thing bargained for, the contract remains binding
· Dissent: The buyer took chance that cow was not barren and should thus be rewarded not punished by the fact that his risk paid off
[Every other case rejects Sherwood.  It is not good law]

Griffith v. Brymer, England, 1903 (p.739)
· Parties agreed to rent room for king’s procession, not knowing it was already cancelled

· Holding: Court ruled contract void as there was “a missupposition of the state of facts which went to the whole root of the matter”

· Court allocated the risk to the seller
Wood v. Boynton, WI, 1885 (p.740)
· Poor lady found stone and sold to jeweler for $1, both thinking that it was near worthless.  Stone later turned out to be diamond worth $700

· Holding: court refused to void the sale, claiming that although both sides were ignorant, lady was responsible for failing to further investigate the value
· Lady “cannot repudiate sale when it turns out that she made bad bargain;” court allocates risk to seller
Lenawee County Board of Health v. Messerly, MI SC, 1982 (p.743)
· π bought a building that turned out to have a defective sewage system

· Holding: Parties made a mutual mistake as to the present condition of the property, so “court required to determine which blameless party should assume the loss resulting from the misapprehension they shared”
· Risk allocated to the purchaser because under “as is” clause in the contract, π assumed the risk of mistake.  So ∆ wins.
Beachcomber Coins v. Boskett, NJ, 1979 (p.749)
· Coin dealer bought a coin (Denver dime) that turned out to be fake; neither party knew it was a fake
· Holding: Dealer allowed to rescind contract because neither party considered coin could be fake (and so did not incorporate that possibility into the value of the exchange)

· “Well established that a party to a contract can assume risk of being mistaken as to value of thing sold, but for the stated rule to apply, both parties must be conscious that the pertinent fact may not be true and thus make their agreement at the risk of that possibility”
Warranties

EXPRESS WARRANTIES

UCC §2-313 (Express Warranties by Affirmation, Promise, Description, Sample)

· Express warranties by the seller are created as follows:

· Any affirmation of fact or promise made by seller to buyer that relates to the goods and becomes part of basis of bargain creates an express warranty that good shall conform to the affirmation or promise
· Any description of good that is made part of basis of bargain creates an express warranty that goods shall conform to the description
· Any sample or model that is made part of basis of bargain creates an express warranty that whole of the goods shall conform to the sample or model

· It is not necessary to the creation of an express warranty that the seller use formal words such as “warrant” or “guarantee” or that he have a specific intention to make a warranty, but an affirmation merely of the value of goods or a statement purporting to be merely the seller’s opinion or commendation of the goods does not create a warranty
· Comment: The principles behind this rule need not be confined to sales contracts
IMPLIED WARRANTIES

UCC §2-314 (Implied Warranty: Merchantability; Usage of Trade)
· Unless excluded or modified (UCC §2-216), a warranty that the goods shall be merchantable is implied in a contract for their sale if seller is a merchant with respect to goods of that kind

· To be merchantable, goods must be at least such as

· (a) Pass without objection in the trade under the contract description, and

· (b) In the case of fungible goods, are of average quality within the description, and

· (c) Are fit for the ordinary purposes for which such goods are used, and

· (d) Run, within the variations permitted by the agreement, of even kind, quality, and quantity within each unit and among all units involved, and

· (e) Are adequately contained, packaged, and labeled as the agreement may require, and 

· (f) Conform to the promise or affirmations of fact made on the container or label if any

· Unless excluded or modified (UCC §2-216), other implied warranties may arise from course of dealing of usage of trade

· Comment:
· A person making an isolated sale of goods is not a “merchant” within the meaning of this §, and thus no warranty of merchantability would apply
· Sales of second-hand goods involves only such obligations as is appropriate to such goods for that is their contract description (if second-hand goods are “guaranteed” to be in a certain condition, though, that changes things)
UCC §2-315 (Implied Warranty: Fitness for Particular Purpose)
· Where seller at time of contracting has reason to know any particular purpose for which goods are required and that buyer is relying on seller’s skill or judgment to select or furnish suitable goods, there is unless excluded or modified under the next section (UCC §2-316) an implied warranty that good shall be fit for such purpose

· Comment:

· Buyer’s reliance on seller is a requirement here
· A “particular purpose” is one peculiar to the nature of the buyer’s interest in buying the goods, whereas an “ordinary use” is one customarily made of the goods in question (and goes instead to the implied warranty of merchantability)
Smith v. Simbalist, in-class example
· π purchased violins from ∆ that both thought were a Stradivarius and a Guarnerius
· Contract language in combination with general conduct of parties and acquiescence by π in declaration made by ∆ regarding each of violins’ make held to create express warranty
18.4 Nondisclosure

· RS §159 (Misrepresentation defined):  “A misrepresentation is an assertion that is not in accord with the facts”
· Traditionally, the rule was “buyer beware,” that is, buyer had a duty to ask questions, and seller had no duty to disclose anything that was not asked.  Modern trend is away from this.
· Argument for liberal disclosure rules:

· Moral obligation

· Contract system works best when parties have complete information

· Requiring disclosure may save socially wasteful costs of searching for information the other party already has

· The potential for mistake always (potentially) increases the resources which must be devoted to the process of allocating goods to their highest-value users
When Nondisclosure is Equivalent to an Assertion
RS §161: A person’s non-disclosure of a fact known to him is an assertion that fact doesn’t exist when:
· He knows that disclosure of the fact is necessary to prevent some previous assertion from being a misrepresentation or from being fraudulent or material

· He knows that disclosure of the fact would correct a mistake of the other party as to a basic assumption on which that party is making the contract and if non-disclosure of the fact amounts to a failure to act in good faith and reasonable standards of fair dealing

· He knows that disclosure of the fact would correct a mistake of the other party as to the contents or effect of a writing, evidencing or embodying an agreement in whole or in part

· The other person is entitled to know the fact because of the parties’ relationship of trust and confidence
· Comment:

· Nondisclosure without concealment is equivalent to misrepresentation only in the above situations
· This rule is broader than the rules on mistake in RS §§152 and 153 because it does not require a showing of a material effect on the agreed exchange and is not affected by whether or not the party seeking relief bears the risk of mistake (RS §154) 

· Sub§(d) refers to relationships like fiduciary relationships (trustee, agent, guardian, etc.), family relationships, physician and patient, and relationships requiring confidentiality (suretyship, guaranty, etc.)
Hill v. Jones, AZ, 1986 (p.757)
· Π bought home from ∆; ∆ did not disclose that home had previously been infested with termites. Π discovered termite damage after moving in, sued
· Holding: ∆ had a duty to disclose to π that home had previously been infested with termites.  Materiality of the damage a question for the jury.
· “Where the seller knows of facts materially affecting the value or desirability of the property which are known or accessible only to him and also knows that such facts are not known to, or within the reach of the diligent attention and observation of the buyer, the seller is under a duty to disclose them to the buyer”
· A matter is “material” if it is one to which a reasonable person would attach importance in determining his choice of action in the transaction in question
Weintraub v. Krobatsch, NJ, 1974 (p.762)
· ∆ contracted to purchase home from π that π knew was infested with termites; π kept home well illuminated when π visited so roaches would not appear.  When ∆ discovered roach infestation, ∆ sought to rescind contract.  
· Holding: ∆ “ equitably entitled to rescind because, (1) seller was well aware of infestation (2) deliberately concealed or failed to disclose the condition (3) because of the likelihood that it would defeat the transaction”
· Roach infestation material since of such magnitude that it caused D’s to rescind immediately
U.S. v. Dial, 7th Cir., 1985 (p.763)
· Posner: “Fraud in the common law sense of deceit is committed by deliberately misleading another by words, by acts, or, in some instances—notably where there is a fiduciary relationship, which creates a duty to disclose all material facts—by silence.  Liability is narrower for nondisclosure than for active misrepresentation”
[Frug thinks the legal system should create (through the laws of mistake, disclosure, warranty, etc.) a marketplace of trust, where one side cannot take advantage of the other.  He contrasts this with a negative (read, conservative) view of the marketplace where each side is out for his own advantage and will cheat as much as they can get away with]

19. The Effect of Unexpected Circumstances

· Unexpected circumstances differ from mistake since no argument that the parties did not actually assent, but instead that changed circumstances should make the contract unenforceable.  Also, mistake goes only to the moment of contract; unexpected circumstances goes on for the entire contract.
· Mistake focuses on assent, changed circumstances focuses on performance
· In mistake, generally one person can get windfall; in impracticability one can get screwed (because of a disaster)
· UCC does not have a law of mistake, but it does have a law of changed circumstances.  This should not be much area of concern.  UCC says that when it does not have a section addressing something specifically, it merely adopts the common law rule.

· Mistake and impracticability are quite alike in practice, but judged as worlds apart in the common law; impracticability is a much larger concept including anything that may supervene into the performance of the contractual duties; without such a concept you’d be bound to a contract “no matter what”
· This issue is a big deal since purpose of contract is to bind the parties in face of uncertain future
Taylor v. Caldwell, England, 1863 (p.765)
· Music hall that ∆ had agreed to rent to π for a concert burned down

· Holding: Existence of the music hall was an implied condition in the contract. The parties must have contemplated the continuing existence as foundation of their agreement

· Both parties excused since “in contract in which the performance depends on the continued existence of a given person or thing, a condition is implied that the impossibility of performance arising from the perishing of the person or thing shall excuse the performance”
[BOOK NOTE: The problem with these types of cases is that our “knowledge” of the tacit assumption at work can be based only on intuition and introspection ( we “just know” that the burning of the music hall violated a tacit assumption of the parties (that the hall would still be in existence on the day of the concert)]

Impracticability
RS §261 (Discharge by supervening impracticability): “Where, after a contract is made, a party’s performance is made impracticable without his fault by the occurrence of an event the non-occurrence of which was a basic assumption on which the contract was made, his duty to render the performance is discharged, unless the language or the circumstances indicate the contrary”
· Events the non-occurrence of which were a basic assumption on which the contract was made include:
· Death or incapacity of a person necessary for performance (RS §262)
· Destruction, deterioration, or failure to come into existence of a thing necessary for performance (RS §263)
· Government regulation or order that results in impracticability (RS §264)
· RS §271 (Impracticability as excuse when forfeiture would result): Impracticability excuses the non-occurrence of a condition if the occurrence of the condition is not a material part of agreed exchange and forfeiture would otherwise result
[The doctrine of impossibility, which is often described as what allows a party to get out of a contract, is an inaccurate term.  First, sometimes a party may be excused for something less than actual impossibility (impracticability, frustration).  Second, even if something is impossible, a party may still be held, if he has assumed the risk of impossibility.]
Ocean Tramp Tankers v. VO Sovfracht, England, 1963 (p.769)
“The theory of an implied term has now been discarded…for the simple reason that it does not represent the truth.  The parties would not have said:  ‘It is all over between us.’  They would have differed about what was to happen.  Each would have sought to insert reservations or qualifications of one kind or another”
· Mineral Park Land Co. V. Howard, CA, 1916 (p.770)

· ∆ agreed to purchase gravel and earth necessary to do fill and cement work on bridge from π. Turned out only 60% above water (rest would cost 10x as much), so ∆ purchased elsewhere; π sued

· Holding: For ∆. “A thing is impossible in legal contemplation when it is not practicable; and it is impracticable when it can only be done at an excessive and unreasonable cost”
· Court drops language of implied condition and substitutes with excessive cost
US v. Wegematic Corp., 2nd Cir, 1966 (p.771)
· ∆ awarded computer contract after detailed proposal; tried to get out due to development cost

· Holding: Not true impracticability.  The risk of technological difficulties fell on seller
· Seller assumes the risk given its affirmations that led buyer to contract with it

· Reasoning: There is “no basis for thinking that when an electronics system is promoted by its manufacturer as a revolutionary breakthrough, the risk of the revolution’s occurrence falls on purchaser”

· “Acceptance of D’s argument would mean a manufacturer is free to express what are only aspirations and gamble on their fulfillment without any risk of liability”

Dills v. Town of Enfield, CT, 1989 (p.773)

· Contract said town could keep deposit if π failed to submit acceptable construction plans.  Π never submitted acceptable construction plans because unable to get adequate funding.
· Holding: Town can keep deposit because contract explicitly assigned risk of π’s failure to obtain funding to π (by allowing π to terminate only after submitting acceptable construction plans to town)
· When the risk of future impossibility has been assigned by the parties in a contract, courts should be slow to invent additional ways to excuse performance

Transatlantic Financing Corp. v. US, DC Cir., 1966 (p.774)
· π forced to ship goods around Africa after Suez Canal closed due to war in Middle East

· Holding: Court adopts Mineral Park doctrine of defining impossibility as impracticability. No impracticability because the shipper knew (or should have known) of unrest in the Middle East and contract did not expressly condition performance upon availability of Suez.  Also, the variation between expected cost and cost of performing not substantial enough

· Court uses a balancing test: “The doctrine ultimately represents the ever-shifting line, drawn by courts hopefully responsive to commercial practices and mores, at which the community’s interest in having contracts enforced according to their terms is outweighed by the commercial senselessness of requiring performance”

· When the issue of impossibility is raised, there are three conditions that must be met:
· (1) A contingency (something unexpected) must have occurred
· (2) The risk of the contingency must not have been allocated either by agreement or custom
· Foreseeability or even recognition of a risk does not necessarily prove its allocation

· (3) Occurrence of the contingency must have rendered performance commercially impracticable
· Accord: American Trading Corp. v. Shell, 2nd Cir. 1972 (p.778): Shipper was put on notice of possibility of canal closure and could have changed course, avoiding the time and cost of the Mediterranean trip, but did not, so no impracticability.
· BUT, if ship enters Suez Canal and then canal closes, shipper’s obligation discharged because performance now rendered totally impossible
Mishara Constr. V. Transit-Mixed Concrete Corp., MA, 1974 (p.780)
· Reasoning: In determining impracticability, the question is: Given the commercial circumstances in which the parties dealt, “Was the contingency which developed one which the parties could reasonably be thought to have foreseen as a real possibility which could affect performance?  Was it one of that variety of risks which the parties were tacitly assigning to the promisor by the failure to provide for it explicitly?”
· If yes, performance will be required

· If no, performance is excused
[Tests (of impossibility / impracticability) in the cases above:

· Implied condition (presumed intentions): Taylor
· Costs excessive and unreasonable: Mineral Park
· Risk analysis (who should bear risk): U.S. v. Wegematic
· Balancing test to locate the risk: Transatlantic]
UCC §2-613 (Casualty to identified goods): In a contract for goods identified when the contract is made, if damages happen before the risk of loss passes to the buyer, then:
· (1) If the loss is total the contract is avoided, and
· (2) If the loss is partial, the buyer can choose whether to accept [the goods] minus the cost of the damage
UCC §2-614 (Substituted performance): Where without fault of either party manner of delivery becomes unavailable/impracticable, but a commercially reasonable substitute is available, the substitute performance must be tendered and accepted
· Comment: This § deals with incidental matters (e.g., manner of delivery, method of payment) that do not go to the heart of the matter

Impracticability Under the UCC 
§2-615 (Excuse by failure of presupposed conditions): Delay in delivery or non-delivery is not a breach of duty if performance as agreed has been made impracticable by (1) the occurrence of a contingency the non-occurrence of which was a basic assumption on which the contract was made or by (2) compliance in good faith with any applicable governmental regulation (whether or not such compliance later proves to be valid)
· Comment: 

· Increased cost alone does not excuse performance unless the rise in cost is due to some unforeseen contingency which alters the essential nature of the performance
· Neither a rise nor a collapse in the market is a justification for excuse, though a severe shortage of raw materials or of supplies due to a contingency such as war, embargo, crop failure, etc. is

· The exemptions of this section do not apply when the contingency in question is sufficiently foreshadowed at the time of contracting to be included among the business risks which are fairly to be regarded as part of the dickered terms (either consciously or as a matter of reasonable, commercial interpretation from the circumstances)
· UCC §2-616 (Procedure on notice claiming excuse): Where the buyer receives the notice under §2-615 and where the prospective deficiency substantially impairs the value of the whole contract, the buyer may terminate the contract or modify it by agreeing to take his available quota in substitutes
Risk of Loss Under the UCC (§§2-509 and §2-510) 
· These sections deal with the specifics of allocation of risk in a contract for the sale of goods [Frug says we are not responsible for knowing the specifics].  

· Eisenberg:  “The assumption behind these sections is that the party in control will be in the best position both to prevent loss and to insure the goods against loss.”
Albre Marble & Tile Co. v. John Bowen Co., MA Sup. Jud. Ct., 1959 (p.783)
· General contractor had subcontractor make purchases so he could inspect them before using them in hospital project. After subcontractor had made the purchases, general contractor’s contract was voided on grounds that he had misrepresented his bid
· Holding: Subcontractor can recover expenses incurred in preparation for performance. Court awards reliance damages (not restitution damages because ∆ didn’t benefit). 

·  “Normally, a party cannot recover expenses incurred in preparing for performance.  Where, however, those expenses were requested by the other party and later impracticability arose through fault of the other party so as to preclude performance, a party may recover such preparatory expenses”
· Selland Pontiac-GMC v. King, MN, 1986 (p.800)
· Π contracted with ∆ to supply bus chassis. Superior would supply bus bodies to ∆, ∆ would assemble the busses, and π would retail them.  Π bought chassis for ∆, but Superior went out of business before bus bodies were manufactured, and therefore the busses were never assembled.
· Holding: For ∆.  The supply of the Superior bus bodies was a basic assumption on which the contract was made, and this supply became impracticable after Superior went out of business.
Note on Contracts to Sell Crops
· Defense of impossibility to supply crops due to crop failure only valid of if contracted for that farmer’s specific crops; otherwise obligated to buy more in market and sell to buyer
[New doctrine of “frustration of purpose” introduced at this point in the chapter]

Frustration of Purpose
RS §265 (Discharge by supervening frustration): Where, after a contract is made, a party’s principal purpose is substantially frustrated without his fault by the occurrence of an event the non-occurrence of which was a basic assumption on which the contract was made, his duty to render that performance is discharged, unless the language or the circumstances indicate the contrary
· NOTE: Under frustration, performance remains possible (practicable) but the expected value of performance to the party seeking to be excused has been destroyed

Krell v. Henry, England, 1903 (p.802)
· Parties contracted for room to watch the king’s coronation, which was later cancelled

· Holding: The procession’s happening went to the substance of the contract, Thus, when the procession was cancelled, the purpose of the contract was frustrated and the contract is thus void (i.e., no breach)
· Different from Griffith in past chapter since coronation had already been cancelled at time of contract in that case (mutual mistake) whereas cancelled after contract here

· Reasoning: Application of the rule should be limited; “seller should not be guarantor of buyer’s purposes”
Alfred Marks v. Hotel Hermitage, NY, 1915 (p.806)
· Contract for advertising in a souvenir for the races, which were later cancelled due to war

· Holding: ∆ does not have to pay the publisher, even though he’d already printed the ads

· “Cancellation of the races frustrated the entire design of the project; a souvenir cannot recall what has not taken place”
La Cumbre Country Club v. Ambassador Hotel, CA, 1928 (p.806)
· Π country club agreed to extend membership privileges to guests at ∆ hotel for the period of the contract, and ∆ agreed to pay a monthly fee in return. ∆ hotel burned down

· Holding: ∆ not obligated to keep paying fees because it was an implied condition of the contract that there would be guests in the hotel
Chase Precast Corp. v. John J. Paonessa Co., MA, 1991 (p.807)
· π agreed to supply ∆ with median barriers for construction project; public outcry stopped project partway through.  ∆ paid for barriers used, but π sued to recover anticipated profit.
· Holding: For ∆.  The parties didn’t foresee complete cancellation so hadn’t allocated risk.  Thus, both were excused from performance.
· “When an event neither anticipated nor caused by either party, the risk of which was not allocated by the contract, destroys the object or purpose of the contract, thus destroying the value of performance, the parties are excused from further performance…”
· Power Engineering v. Krug International, IA, 1993 (p.808)
· π agreed to make gear box for ∆, but was unaware that the eventual buyer was in Iraq. After war broke out and embargo against Iraq, ∆ refused to pay due to impracticability

· Holding: Doctrine of impracticability not applicable because π was not privy to ∆’s planned use for gear box, meaning that ∆ must have assumed the risk that its purchases would not, or could not, perform

· “The stop order further up the chain of contracts in this case [does not] constitute an occurrence of a contingency the nonoccurrence of which was a basic assumption on which the contract was made”
VII. Problems of Performance

[On to the Basic Laws of Performance – Need to Understand in order to Understand Breach]

1) Obligation to Perform in Good Faith; 2) Substantial Performance; 3) Express Conditions

22. The Obligation to Perform in Good Faith

· All legal systems contain a good faith obligation that applies both to formation and performance of contracts.  Good faith can either have a distinct meaning or be defined as an excluder.  That is, it excludes specific forms of bad faith
· Frug sets up a spectrum of good faith requirements that he then analyzes the cases by
· Egoism: Take advantage of everything at other’s expense

· Rational Capitalist: Take advantage of every opportunity for profit within contract (i.e., good faith is making profitable decisions)
· Chivalry: Cognizance of effects on other parties; try to help others when cost not high (i.e., good faith is treating you as though what’s good for you is good for me)
· Solidarity: Both in contract together; decisions should maximize benefits for both

· Saint: Focus primarily on the interests of others not oneself

Duty of Good Faith and Fair Dealing
RS §205 (Duty of good faith and fair dealing): Every contract imposes upon each party a duty of good faith and fair dealing in its performance and its enforcement
· Good faith performance or enforcement of a contract emphasizes faithfulness to an agreed common purpose and consistency with the justified expectations of the other party; it excludes a variety of types of conduct characterized as involving “bad faith” b/c they violate community standards of decency, fairness, and reasonableness

· Subterfuges and evasions violate the obligation of good faith in performance even though the actor believes his conduct to be justified.  But the obligation goes further: Bad faith may be overt or may consist of inaction, and fair dealing may require more than honesty
· Types of bad faith include: Evasion of the spirit of the bargain, lack of diligence and slacking off, willful rendering of imperfect performance, abuse of a power to specify terms, and interference with or failure to cooperate in the other party’s performance
UCC “Good Faith” Standards

(Pre-2001 version)

§1-201 (Definitions):  “Good faith” means honesty in fact in the conduct or transaction concerned

§1-203 (Obligation of good faith): Every contract or duty within this Act imposes an obligation of good faith in its performance or enforcement
· This § does not support an independent cause of action for failure to perform or enforce in good faith; rather, the failure to perform or enforce in good faith a specific duty or obligation under the contract constitutes a breach of that contract

(2001 version)

§1-201 (Definitions): “Good faith,” except as otherwise provided in Article 5, means honesty in fact and the observance of reasonable commercial standards of fair dealing
· Pre-2001 version defines “good faith” narrowly; 2001 version defines it more broadly

· Only sixteen states have so far adopted the 2001 version (so pre-2001 definition of “good faith” remains the standard in most states)

Patterson v. Meyerhofer, NY Ct. of Appeals, 1912 (p.886)
· Π and ∆ contracted that π would buy houses at auction, which houses ∆ would then buy from π. ∆ reneged on contract and went to auction and bought the houses herself

· Holding: π entitled to compensation for the profit he would have made 
· “In the case of every contract there is an implied undertaking on the part of each party that he will not intentionally and purposely do anything to prevent the other party from carrying out the agreement on his part”
Iron Trade Product Co. v. Wilkoff Co. PA SC, 1922 (p.888)
· ∆ failed to deliver contracted-for rails, claimed π’s going out into the market reduced supply, drove up demand and the price to an exorbitant sum, and therefore made ∆’s performance impossible (because ∆ couldn’t get the rails from the suppliers)
· Holding: ∆ breached; that π’s subsequent purchases made ∆’s performance more difficult is immaterial
· “No averment that π’s purchases exhausted the supply of rails, and the advance in price caused thereby is no excuse”
Krike La Shelle v. Paul Armstrong, NU, 1933 (p.890)
· “In every contract there is an implied covenant that neither party shall do anything which will have the effect of destroying or injuring the rights of the other party to receive the fruits of the contract, which means that in every contract there exists an implied covenant of good faith and fair dealing”
Southwest Savings and Loan Ass’n v. SunAmp, AZ, 1992 (p.893)

· “The good faith performance doctrine may be said to permit the exercise of discretion for any purpose—including ordinary business purposes—reasonably within the contemplation of the parties.  A contract thus would be breached by a failure to perform in good faith if a party uses its discretion for a reason outside the contemplated range—a reason beyond the risks assumed by the party claiming breach. Thus, a contracting party may exercise a retained power in bad faith.”
Best v. US National Bank, OR SC, 1987 (p.894)
· Bank charged too much for overdrawn checks; π brought suit claiming violated good faith

· Holding: For π, but not because the fee was itself excessively high or higher than other banks charged.  Rather because the fee violated the reasonable expectations of the parties

· “When one party to a contract is given discretion in the performance of some aspect of the contract, the parties ordinarily contemplate that that discretion will be exercised for particular purposes.  If the discretion is exercised for purposes not contemplated by the parties, the party exercising the discretion has performed in bad faith.”
· Reasoning: Customers reasonably expected overdraft fees would be priced similarly to checking account fees, which covered process costs plus allowance for overhead and ordinary profit, not more
· NOTE: Court rejects π’s unconscionability argument; so clear difference in good faith
Hilton Hotels v. Butch Lewis Productions, Inc., NV, 1991 (p.899)
· “When one party performs a contract in a manner that is unfaithful to the purpose of the contract and the justified expectations of the other party are thus denied, damages may be awarded against the party who does not act in good faith.  Whether the controlling party’s actions fall outside the reasonable expectations of the dependent party is determined by the various factors and special circumstances that shape these expectations”
Good Faith and Output, Requirements, and Exclusive Dealings Contracts
UCC §2-306 (Output, requirements, and exclusive dealings): A lawful agreement by either the seller or the buyer for exclusive dealing in the kind of goods concerned imposes unless otherwise agreed an obligation by the seller to use best efforts to supply the goods and by the buyer to use best efforts to promote their sale
· Bloor v. Falstaff Brewing Corp., 2nd Cir., 1979 (p.900)
· ∆ agreed to use “best efforts” to sell Ballantine beer after buying everything but brewery. ∆ then greatly cut down advertising/distribution to increase profit through other beers.
· Holding: ∆ violated good faith obligation to use best efforts to sell Ballantine beer

·  “∆ would be justified, in good faith, in ceasing production of the single item prior to cancellation only if its losses from continuance would be more than trivial”
Wood v. Lucy, NY, 1917 (p.905)
· Despite the lack of mutuality, court ruled that promise was not illusory because the one side (though technically not bound by contract terms) had obligation to perform in good faith
Market Street Associates v. Frey, 7th Cir., 1991 (p.905)
· Contract clause said that if negotiations to improve premises break down, lessee would be able to repurchase the property from the lessor.  Negotiations broke down and lessee invoked repurchase clause, at likely windfall.  At no time did lessee notify lessor of repurchase clause and the consequences of the failure of negotiations 
· Holding: If lessee believed lessor knew or would learn of repurchase clause, it was not opportunistic (and thus not a breach of good faith) for the lessee to fail to flag the clause.
· “Good faith” requires that a party not take opportunistic advantage of another in a way that could not have been contemplated at the time of the drafting of the contract, and which therefore was not resolved explicitly by the parties (the central idea is to forbid opportunistic behavior)
· Deliberately to take advantage of a contracting partner’s mistake during the performance stage is a breach of good faith (i.e., if you know the other party is making a mistake, good faith requires you to tell them)
· Reasoning: Before a contract is made, sharp dealing may be expected; after, however, now that the relationship has changed and become cooperative (trusting), sharp dealing is not expected, and silence on the part of one party is likely to be deceptive

[The employee-at-will relationship does not mean the employer has to have good cause to fire an employee; he can still fire the employee for no reason, but he cannot fire an employee in bad faith.  Other cases we’ve read in other sections deal with the employee-at-will relationship.  They include Grouse (bad faith of employer to change mind before an employee actually started working, but after employee acted in reliance on offer of employee by turning down other job offers), Pine River and Thompson (both involving employee handbooks, which are held to change the employee-at-will relationship by requiring the employer to follow several procedures before he can fire an employee), and Foley (policies followed by employer in the past gave rise to obligation to not fire without good cause)]

[Employer in an employee-at-will relationship is limited in his ability to fire for no reason not just by good faith clause, but also by discrimination statutes and holdings that an employer cannot fire for a reason that is against public policy (e.g., testifying in court)]

23. The Doctrine of Substantial Performance
23.1 The General Principle

· Tension between “perfect tender rule” and the “substantial performance rule”
· Pros for perfect tender rule: Simplifies the rules of breach

· Problems with perfect tender rule: No economy could run this way because  every contract would become a litigation (no tender is ever totally “perfect”)
· Most courts have adopted substantial performance.  But substantial performance must be interpreted since it is not self evident how much work constitutes substantial performance

· [Frug thinks this a pragmatic approach since perfect tender shifts all of the risk to the seller, while the buyer can get out on trivialities (allows to refuse if price is falling, etc.)]
· Strong incentive to get substantial performance and sue on the contract rather than to sue for restitution as the contract breacher and only get value of services not tied to contract price
Remedies

· If substantial performance: π gets [contract price ]– [diminution of value]

· If not SP, then restitution: π gets [benefits provided] –  [cost of completion]

Jacob & Youngs v. Kent, NY Ct. of Appeals, 1921 (p.915)
· Builder unknowingly used wrong kind of pipe in home, though same quality and price
· Holding: π made substantial performance, so ∆ entitled to damages for diminution of value, which is trivial

· “In a case of imperfect performance, a party is entitled to the money which would allow him to complete the performance, unless the cost of completion is grossly and unfairly out of proportion to the good to be attained”
· Factors to weigh when determining damages for imperfect performance:
· The purpose to be served

· The desire to be gratified

· The excuse for deviation from the letter

· The cruelty of enforced adherence

Bruner v. Hines, AL, 1975 (p.918)

· The doctrine of substantial performance reflects society’s need for facilitating economic exchange.  “The wisdom of its application adds legal efficacy to promises by enforcing the essential purposes of contracts and by eliminating trivial excuses for nonperformance”
Jardine Estates v. Donna Brook Corp., NJ, 1956 (p.919)
· “Substantial performance is compliance in good faith with all important particulars of a contract.  For the doctrine to apply, a builder’s default should not be willful, nor the defects so serious as to deprive the property of its value for the intended use, nor so pervade the whole work that a deduction in damages will not be fair compensation”

· The doctrine of substantial performance removes opportunities to exploit inadvertent breaches

Vincenzi v. Cerro, CT, 1982 (p.919)
· “The contemporary view is that even a conscious and intentional departure from the contract specifications will not necessarily defeat recovery, but may be considered as one of the several factors involved in deciding whether there has been full performance

· “The pertinent inquiry is not simply whether the breach was willful but whether the behavior of the party in default comports with standard of good faith and fair dealing”
Kreyer v. Driscoll, WI SC, 1968 (p.919)
· Π contracted to build house for ∆, did not complete it, forcing ∆ to go elsewhere. ∆ refused to pay π for his work; π sued for substantial performance

· Holding: Because π left much of the house incomplete, he did not substantially perform and therefore can’t recover the contract price (∆ not in breach b/c π didn’t substantially perform).  He may, however, be reimbursed on theory of quantum meruit (restitution) for benefit he conferred on ∆, minus damages ∆ incurred in having to go elsewhere to finish the house.

· “A dispensation in favor of a contractor on a theory of substantial performance should be granted in cases of incompleteness only when such details are inconsiderable and not the fault of the contractor”

· CONTRAST, Plante v. Jacobs: Living room 1’ short and other assorted grievances.  Buyer of home stopped payment.  Held substantial performance, as house met essential purpose (but maybe not the intent) of contract.  Thus, buyers were in breach for stopping payments
O.W. Grun Roofing v. Cope, TX, 1975 (p.922)
· Roofer contracted with ∆ to install new roof on ∆’s house; the roof had yellow streaks

· Holding: Roofer didn’t substantially perform, despite the fact that the roof was structurally sound, because the issue of π’s taste was important to the contract

· Roofer did not get quantum meruit (restitution) damages, either, because ∆ will have to have a whole new roof installed (i.e., got no benefit from the roof)
· ∆ actually got $123 for price increase to install new roof

· “A contractor who tenders a performance so deficient that it can be remedied only by completely redoing the work for which the contract called has not established substantial performance”

· [NOTE: In this case, substantial performance (if it can be gotten) would be almost everything, while restitution damages would be $0 (because no benefit conferred)]

23.2 Contracts for the Sale of Goods

· Traditionally, sales of goods did not follow the doctrine of substantial performance.  Instead, it followed the perfect tender rule: a buyer could reject goods if it did not conform to the contract in any way.  The problem with it is that a buyer could get out of almost any contract by spotting a minor defect and using it as a pretext for getting out of the contract (e.g., Filley v. Pope (1885): US SC held same goods shipped from Leith (not Dublin) invalid.
· [Note: Filey would come out same way today because would fall under UCC §2-601), though maybe shipper could argue breach of good faith on part of receiver for not accepting delivery of something so close to that contracted for)
· The UCC seems to get away from this idea by limiting perfect tender through the obligation to act in good faith; the fact that UCC §2-601 only applies where a buyer rejects goods (limitations to revocation: UCC §2-608); the limitations on installment contracts (UCC §2-612); and the entire idea of the cure provision (UCC §2-508)
UCC §2-601 (Buyer’s rights on improper delivery) 
· If the goods or the tender of delivery fail in any respect to conform to the contract, the buyer may (1) reject the whole, (2) accept the whole, (2) or accept any commercial unit(s) and reject the rest
· This is the only § of the UCC that seems to retain the perfect tender rule
· This § applies only where a buyer rejects goods; it does not apply where a buyer accepts goods and then discover a defects (that’s UCC §2-608)
UCC §2-508 (Intention to cure): 

· If buyer rightfully rejects seller’s goods, seller can notify buyer (must do so promptly) of his intention to cure and may then make a conforming delivery, as long as it’s still made within the time for performance
· If seller had reasonable grounds to believe a non-conforming tender would be acceptable to buyer with a money allowance or otherwise, he may, if he seasonably notifies buyer, have a further reasonable time to substitute a conforming tender if the buyer rejects the non-conforming tender
· Comment: “Reasonable grounds” as used here can lie in prior course of dealing or performance or in usage of trade or in the particular circumstances surrounding the making of the contract.

· Comment: Replacement not allowed if the buyer gives the seller implicit or express notice of a “no replacement” clause in the contract

· [Cure seems to perform the same function in sale of goods that substantial performance plays in rest of contract law, but they are not same.  Cure itself must be a perfect tender]

UCC §2-608 (Revocation of acceptance in whole or in part) 

· If non-conformity substantially impairs the goods’ value to buyer, he may revoke acceptance within a reasonable time after he “discovers or should have discovered the grounds for revocation… and before any substantial change in condition of goods which is not caused by their own defects,” if (1) his acceptance came on reasonable assumption that the non-conformity would be cured, or (2) he did not discover the non-conformity because of the difficulty in doing so or because of seller’s assurances
· This § says that a buyer who has accepted goods without knowing they were nonconforming may revoke acceptance only if his acceptance was reasonably induced either by the difficult of discovering the defect before acceptance or by the seller’s assurances
· For seller’s assurances to give buyer grounds for revocation, the assurances need not have been made in bad faith
UCC §2-612 (Breach of “installment contracts”) 

· Installment contracts are contracts that require the delivery of goods in separate lots.  The buyer may reject any nonconforming installment whose value is substantially impaired and cannot be cured.  If the nonconformity impairs the value of the whole, buyer may reject the whole as long as he has not accepted any non-conforming installment
[NOTE: The difference between a buyer who accepts non-conforming goods and then sues for breach of warranty and a buyer who outright rejects the non-conforming goods is that the buyer who outright rejects escapes the bargain, thus throwing any loss resulting from depreciation of the goods back upon the seller.]

Ramirez v. Autosport, NJ, 1982 (p.926)

· To the extent that a buyer can reject goods for any nonconformity, the UCC retains the perfect tender rule….  The code, however, mitigates the harshness of the perfect tender rule and balances the interest of the buyer and seller
T.W. Oil v. Consolidated Edison Co., NY Ct. of Appeals, 1982 (p.927)
· π contracted to supply ∆ with oil with 0.5% sulfur content; actually had 0.9% when arrived.  ∆ rejected and refused to allow π to cure, because price of oil had fallen 25% below the contract price
· Holding: ∆ must give π chance to cure under UCC §2-508, especially since ∆ had reason to believe that π would accept the oil it sent (since ∆ was authorized to burn up to 1%)
Zabriskie Chevrolet v. Smith, NJ, 1968 (p.932)
· Car had serious problems when taken off lot; dealer wanted to cure vehicle; buyer wanted out

· Holding: Buyer did not have to give seller a chance to cure the defect, but could rescind
· Reasoning: Once one’s belief in a car’s dependability is shaken, “it loses not only its real value in their eyes, but becomes an instrument whose integrity is impaired and whose operation is fraught with apprehension”
Midwest Mobile Home v. Dynamics Corporation, MI, 1997 (p.932)
· “UCC §2-612 is not designed to allow a seller in an installment contract to have a never-ending series of chances to bring the item into conformity with the contract.  Nor was it enacted to force the buyer to accept a nonconforming product as satisfaction of the contract”
[Rejecting goods on a pretext is a violation of good faith.  We see substantial performance and the idea of reasonable time for substitution of conforming goods as good faith dealing.]

[Substantial performance is the rule everywhere!  No accepted concept of perfect tender minus good faith]
24. Express Conditions

24.1 Introduction

· A condition has to be met before the obligation becomes binding on the other side 

· An express condition is an explicit contractual provision which provides either:

· (1) A party is not obligated unless some stated event or state of affairs occurs or does not occur (condition precedent)
· (2) If an event occurs or does not occur, the party’s obligation is suspended or terminated (condition subsequent)
· Express vs. implied conditions: Express conditions must be literally performed, where constructive conditions, which ordinarily arise from the language of promise, can be satisfied through substantial compliance
· The question of whether something is a condition or a promise is very important, because although substantial performance applies to a promise, it does not apply to a condition
· Promise: Buyer must pay if deemed substantial performance, but can also sue for damages

· Condition: If unfulfilled buyer doesn’t have to pay, but neither can he sue for damages

· Both: If condition not met buyer doesn’t have to pay, and he can sue for damages since a promise

24.2 The Distinction Between the Operations of a Promise and the Operations of a Condition

Promise vs. Condition
· Promise: A manifestation of intention to act or refrain from acting in a specified way, so made as to justify a promisee in understanding that a commitment has been made

· Condition: An event, not certain to occur, which must occur, unless its non-occurrence is excused, before performance under a contract becomes due
Oppenheimer v. Oppenheim, Appel, Dixon & Co., NY Ct. of Appeals, 1995 (p.935)
· Agreement provided no sublease unless written permission of landlord received by 2/25. π’s attorney called on 2/25 to relay landlord’s consent, but written form did not arrive until 3/20

· Holding: The written permission clause was a condition precedent, and neither forfeiture nor undue hardship to π was a concern, so nonperformance cannot be excused through substantial performance, and ∆ is free to exit the contract
· An express condition precedent cannot be met through substantial performance

· “In determining whether a particular agreement makes an event a condition courts will interpret doubtful language as embodying a promise or constructive condition rather than an express condition.  This interpretative preference is especially strong when a finding of express condition would increase the risk of forfeiture by the obligee.”
· Merritt Hill Vineyards v. Windy Heights Vineyard, NY Ct. of Appeals, 1984 (p.940)

· π placed deposit on stock interest; several conditions precedent to keep deposit if no sale. When conditions not satisfied, π sued for deposit and damages for ∆’s failure to perform

· Holding: π gets deposit back but not consequential damages; “failure to perform a condition is not, without an independent promise to perform the condition, a breach of contract” such that the breaching party is subject to liability damages
24.3 Conditions Precedent and Conditions Subsequent
Distinction Between Conditions Precedent and Conditions Subsequent

Eisenberg: “Where some event or state of affairs must occur before the party becomes liable, the condition is precedent. Where, on the other hand, the party has already become liable (has a duty to perform) and will be relieved from liability by the happening of some event, the condition is subsequent.  A duty arises when a condition precedent is satisfied; a duty is discharged when a condition subsequent occurs”
24.4 Problems of Interpretation in Distinguishing Between Conditions and Promises
RS §227 (Standards of preference with regards to conditions): In resolving doubts as to whether an event is made a condition of an obligor’s duty…an interpretation is preferred that will reduce the obligee’s risk of forfeiture, unless the event is within the obligee’s control or the circumstances indicate that he has assumed the risk
· Promise preferred over condition since courts want to reduce risk of forfeiture (policy)
· The test is whether a particular interpretation would have avoided the risk of forfeiture viewed as of that time, not whether it will avoid actual forfeiture in the resolution of a dispute that has arisen later
· Howard v. Federal Crop Insurance Corp., 4th Cir., 1976 (p.945)
· π lost tobacco crop to heavy rains but plowed over it before required inspection by insurer
· Holding: Contract clause where farmer agreed not to destroy crop until the insurance company had made an inspection is a promise, not a condition
· “When it is doubtful whether words create a promise or a condition precedent, they will be construed as creating a promise (i.e., presumption of promise)”

· “There is a general presumption against forfeiture when a court decides whether a clause is a promise of a condition”
· [Frug: Appears a condition but court was unwilling to impose such harsh rule on Howard]
· Harmon Cable v. Scope Cable TV’s, NE, 1991 (p.948)
· Following a subscriber shortfall, π failed to comply with the contractual notice provision, so ∆ refused to indemnify

· Holding: Agreement did not use language of condition, so it’s a promise, meaning that ∆’s duty to pay not discharged, though ∆ now has a cause of action for damages for breach of the promise

· Again, court emphasizes desire to call provision a promise, not a condition, when possible
· Terms such as “if,” “provided that,” “when,” “after,” “as soon as,” “subject to,” “on the condition that,” or similar phrases are evidence is a condition, not merely a promise
· Nonfulfillment of a condition: Either relieves liability or prevents it from arising.  Nonfulfillment of a promise: Rather than creating or discharging liability constitutes a breach of contract and therefore creates in the other party a right to damages
24.5 Conditions of Cooperation; Prevention; The Implication of a Promise from an Express Condition

Vanadium Corp. v. Fidelity & Deposit Co., 2nd Cir., 1947 (p.950)
· Mining lease with surety deposit was conditioned on approval by Secretary of the Interior. π sued for the return of his surety deposit after approval not granted; he never made an effort to win approval
· Holding: There was an implied condition that π would seek approval from Secretary in good faith. π’s failure to seek out and apply for approval discharged ∆’s contractual duty, so ∆ doesn’t have to return the deposit
· “Wherever the cooperation of the promisee is necessary for the performance of the promise, there is a condition implied in fact that the cooperation will be given”
· CONTRAST with Wood v. Lucy, where court finds promise to sell (not condition)
Lach v. Cahill, CT, 1951 (p.953)
· π agreed to buy home from ∆, conditional on his receiving a mortgage; π put down deposit.  π unable to secure a mortgage after trying six banks, then sued for return of deposit

· Holding: π satisfied his implied promise to seek a mortgage in good faith, so deposit must be returned
[Courts use several techniques to justify an outcome that they deem correct

· Term a contract provision a “condition” or a “promise”

· Imply something into the agreement (e.g., promise to seek condition in good faith)

· Interpret the condition apart from literal meaning (e.g., add a reasonable requirement)]
[Landlord-tenant – There is an implied condition of notice that the tenant tell the landlord if the place is in need of repairs before the tenant stops paying rent]
24.8 Excuse from a Condition

RS §229 (Excuse of a condition to avoid forfeiture) 

· To the extent that the non-occurrence of a condition would cause disproportionate forfeiture, a court may excuse the non-occurrence of that condition unless its occurrence was a material part of the agreed exchange

·  “Forfeiture” here means the denial of compensation that results when the obligee loses his right to the agreed exchange after he has relied substantially, as by preparation or performance, on the expectation of that exchange
RS §230 (Event that terminates a duty)
· If it is a condition that a certain event will discharge obligor’s duty, the duty is discharged upon the occurrence of the event, unless:

· The occurrence of the event is the result of a breach by the obligor of his duty of good faith and fair dealing, or
· The event “could not have been prevented because of impracticability and continuance of the duty does not subject the obligor to a materially increased burden
RS §271 (Impracticability as excuse for non-occurrence of a condition)
· Impracticability excuses the non-occurrence of a condition if (1) the occurrence of the condition is not a material part of agreed exchange and (2) forfeiture would otherwise result
RS §84 (Promise to perform a duty in spite of non-occurrence of a condition)

· A promise to perform a conditional duty under an antecedent contract in spite of the non-occurrence of the condition is binding, unless the condition was a material part of the agreed exchange for the performance of the duty and the promisee was under no duty that it occur. But the promise can be revoked if done so in a reasonable time and not unjust because of reliance of the other party

Aetna Casualty and Surety Co. v. Murphy, CT SC, 1988 (p.965)
· Dentist filed insurance claim for damaged office two years after event occurred, delay violated explicit contract provision conditioning recovery on timely claim filing

· Court struggled with the tension between the written word of the contract and “disproportionate forfeiture” that would result from following the written words

· Holding: Failure to comply with condition of notice in contract does not prevent insured from recovering as long as delay was not prejudicial to insurance company
· Read substantial performance into the condition; if not prejudicial then not interpreted literally

· But, still kept burden of proof on dentist to show no prejudice to insurance company
· “A contracting party, despite his own default, may be entitled to relief from the rigorous enforcement of contract provisions that would otherwise amount to a forfeiture, if his violations of those contract provisions did not materially prejudice the other party
Burne v. Franklin Life Ins. Co., 1983, PA (p.971)
· Life insurance provision conditions recovery on death within 90 days of an accident; deceased struck by car, but kept alive in vegetative state for 4 years
· Holding: Provision unenforceable on public policy grounds
· Court denounces the paradox of a rule that “would deny such recovery for the death of an accident victim who endures the agony of prolonged illness, suffers longer, and necessitates greater expense by his family…” and states that it “offends the basic concepts and fundamental objectives of life insurance and is contrary to public policy”

Great American Ins. Co. v. C.G. Tate Construction, 1981, NC (p.972)
· Insurance policy said notice of an accident had to be given “as soon as practicable.” ∆’s personnel involved in accident, did not notify insurance co. as soon as practicable because believed its personnel had not been involved in causing the accident
· Holding: Provision construed according to the parties’ reasonable expectations, so does not excuse insurer from payment.  Provision should be guided more by its purpose than by its precise terms
· “If the purpose behind a condition precedent has been met, the insurer will not be relieved of its obligations because of the nonoccurrence of that requirement”

Royal-Globe Ins. Co. v. Craven, MA, 1992 (p.974)
· Insurance policy conditioned recovery on motorist notifying within 24 hours of accident. ∆ was in intensive care for first 24 hours after accident, so unable to notify
· Holding: ∆ excused from notice requirement on public policy grounds because expecting Craven to give notice while she was in intensive care would be “unreasonable”

25. Breach and Response

Mutual Dependency of Performances and Order of Performance

· Promises used to be independent of each other.  Just because the other side was not performing did not mean you could stop.  In the 1960’s there gained momentum for making promises dependent on each other (began with landlord-tenant law).   The law now views promises as dependent on each other rather than independent.

· Under modern contract law, the governing principle is that if A and B have a contract and under the contract A’s performance is to precede B’s performance, then B is not obligated to perform until A has performed (mutual dependency of performances)
· A common way to express this principle is to say that A’s performance (or substantial performance) is an implied condition to B’s duty to perform
[Leased apartment that turns out to have a bit of a rat problem:

· If promises independent: Keep paying rent while sue for breach (cleaner way of making obligations)
· If promises dependent: Tenant suspends rent payment while landlord in breach (gives tenant more power)]
25.1 The Order of Performance

[General rule is simultaneity: “nothing happens until everything happens.

Exception: If one party’s performance takes time (e.g., construction contractor), he has to go first

Whether or not you’re in breach depends on order of performance (i.e., if you don’t have to go yet you’re not in breach)]

RS §233 (Performance at one time or in installments)

· Where performances are to be exchanged and whole of one party’s performance can be rendered at one time, it is due at one time unless language or circumstances indicate contrary
· Where only one party’s performance is due at one time, if the other party’s performance can be so apportioned that there is a comparable part that can also be rendered at that time, it is due at that time unless language or circumstances indicate the contrary

RS §234 (Order of performance)
· Where all or part of performances to be exchanged can be rendered simultaneously, they are to that extent due simultaneously, unless language or circumstances indicate contrary

· Where performance of only one party requires a period of time, his performance is due at an earlier time than that of the other party unless language or circumstances indicate contrary

· Comment: Reasons for this rule: Both sides get security; prevents the burden of one party financing the entire contract before the other has performed

· This empowers the employer: Paycheck due only after the work is done

UCC §2-507: Delivery of goods is a condition to buyer’s duty to accept and pay for them.  If payment due upon delivery, buyer’s right to retain goods conditional upon making the payment

UCC §2-511: Unless otherwise agreed tender of payment is a condition to the seller’s duty to tender and complete any delivery

Putting §§2-507 and 2-511 together: One party is not obligated until the other has tendered its own performance.  If time passes and neither party tenders its performance, no one is in breach.  But if one party tenders and other party fails, then the other party is in breach.  Each must tender performance for the other to be required to perform (and be put in breach if he does not perform)

· Concurrent condition: A condition for which the concurrent performance by each party is a condition to the other party’s obligation to perform.  I.e., you must put the other side in breach in order to collect damages, by demonstrating that you’re ready and able to perform

25.2 Ability to Perform

Ilemar Corp. v. Krochmal, NY, 1978 (p.979)
· “In order to place the vendor of realty under a contract of sale in default, the purchaser normally must first tender performance himself and demand good title”

· “Tender of performance by the purchaser is excused only if the title defect is not curable”

· Kanavos v. Hancock Bank & Trust Co., MA Sup. Jud. Ct., 1985 (p.979)
· ∆ gave π right of first refusal to some stock, then sold the stock without notifying π. At time ∆ sold the stock to the third-party, π unable to pay for it.

· Holding:  A party cannot recover damages for breach of other party unless one is able (financially or otherwise) to perform his own obligation (in this case pay for the stock)
· (I.e., you’re not in breach if the other party cannot perform)
[If the contractor doesn’t show up, he’s necessarily in breach because buyer’s performance (i.e., payment) isn’t due until after his performance]
25.3 Material Breach: Failure of Performance by One Party as an Excuse for Nonperformance by the Other

[Frug: Our system creates a great deal of uncertainty: we don’t know what a material breach is, and we don’t know what it means to cure.]

Material Breach vs. Substantial Performance
· Substantial performance: Concerns the question, when can a party who has breached a contract nevertheless bring suit under the contract
· Material breach: Concerns the different question, when can a party who has not breached a contract (i) invoke the sanction of terminating the contract for the other party’s breach, and (ii) bring suit for damages for total breach
RS §237 (Effect on other party’s duties of a failure to render performance) THE LAW OF BREACH
· It is a condition of each party’s remaining duties to render performances to be exchanged under an exchange of promises that there be no uncured material failure by the other party to render any such performance due at an earlier time

· I.e., performance is conditional (not a promise) upon the other party not being an uncured state of material breach (material failure of performance)

· Also, this § says that you have a chance to cure if you’re in breach

· Comments:

· So, this § says that a breach by one party prevents the other party’s performance from becoming due, at least temporarily, and discharges the other party’s duty to perform entirely if the breach has not been cured during the time in which performance can occur
· This § builds upon implied conditions, good faith, and substantial performance:
· Failure to perform by other side

· That failure must be material

· The failure must be uncured

· Above § highlights the danger of not performing because you think other side is in material breach.  If you’re right, you are entitled to stop and can collect money for damages.  If you’re wrong, you were not entitled to stop and you will be in breach.  If breach immaterial, you must continue with your obligation, but you can sue for damages.

RS §241 (Circumstances significant in determining whether a failure is material)
· Extent to which injured party will be deprived of benefit that he reasonably expected

· Extent to which injured party can be compensated for the part of benefit he will now be deprived of

· Extent to which the party failing to perform or to offer to perform will suffer forfeiture

· Likelihood that the party failing to perform will cure his failure
· Extent to which behavior of party failing to perform in line with good faith and fair dealing
[Frug: You’re unlikely to have a situation where all these factors favor only one side.]
RS §242 (Circumstances significant in determining when remaining duties are discharged)

· In determining the time after which a party’s uncured material failure to render performance discharges the other party’s remaining duties to render performance under the rules stated in RS §§ 237 and 238, the following circumstances are significant:

· Those in RS §241
· The extent to which it appears to the injured part that delay may hinder him in making reasonable substitute arrangements
· The extent to which the agreement provides for performance without delay (not dispositive)
· Comment:
· Since any breach gives rise to a claim, a party who has cured a material breach has still committed a breach by his delay, for which he is liable in damages
· Further, in some instances timely performance is so essential that any delay immediately results in discharge and there is no period of time during which the injured party’s duties are merely suspended and the other party can cure his failure
K&G Construction Co. v. Harris, MD, 1960 (p.983)
· Subcontractor materially breached contract when knocked down house wall and didn’t fix it. Contractor refused to make progress payment, so subcontractor refused to continue working.

· Holding: Material breach (knocking down of wall) gave contractor right to stop payment, so contractor was not in default.  Thus, subcontractor’s subsequent failure to continue work after contractor stopped payment is a wrongful repudiation that allows the contractor to bring action for breach

· Walker & Co. v. Harrison, MI, 1957 (p.988)
· π improperly maintained a sign leased to ∆, so ∆ refused to pay and π brought suit

· Holding: π’s delay in fixing was not a material breach justifying ∆’s repudiation of duty to pay.  Therefore, ∆ was the first to breach agreement (by repudiating it), entitling π to damages

[Frug suggests that based on the factors stated in RS §241, perhaps the above two cases (K&G and Walker) were decided incorrectly; shows how subjective idea of “materialness” is]

Zulla Steel v. A&M Gregos, NJ, 1980 (p.991)
· Subcontractor ceased working on contract because contractor stopped making installment payments

· Holding: Contractor’s cessation of payments to subcontractor constituted a material breach, enabling the subcontractor to repudiate the contract without liability 

· “It is impossible to believe that parties in a major construction would expect that a subcontractor would be obliged to continue working even though there were material delays in payment”

· Court recognizes that although sometimes failure of one side to pay one installment does not justify stopping work, here π needed the money to satisfy its own expenses

Stanley Gudyka Sales v. Lacy Forest Products, 7th Cir., 1990 (p.995)

· G failed to remit L a $3000 payment it owed, so L repudiated contract, keeping $46,000 that under the contract it owed G

· Holding: L could not repudiate because L’s self-help remedy was disproportional to the amount owed by G. Before terminating, L was obligated to give G notice and an opportunity to cure its breach
· “The termination remedy is only available where termination is in proportion to the “need” for accountability from the breaching party, and where the breach is material rather than “insignificant””

[If we divide the contract into periods of independent promises, then we can avoid many of these distinctions and see performance and breach in those periods]

· Farnsworth tells us that a contract is divisible “if the performances to be exchanged can be divided into corresponding pairs of part performances in such a way that a court will treat the parts of each pair as if the parties had agreed that they were equivalents.”

· RS lays down two requirements

· Possible to apportion parties’ performances into corresponding pairs of part performances

· Proper to regard the parts of each pair as agreed equivalents
26. Anticipatory Breach, Prospective Inability to Perform, and Adequate Assurance of Performance

26.1 Anticipatory Breach

RS §§243(2) and 253(1): If there is a repudiation (whether anticipatory, accompanied by non-performance or following non-performance), no need to cure since no longer a duty because repudiation is considered a total material breach
RS §250 (Repudiation): “A repudiation is a statement by the obligor to the obligee that the obligor will commit a breach that would be a material breach or a voluntary affirmative act rendering the obligor unable to perform without breach”
· Demands for changes of terms constitutes a repudiation, but if it is just talk about alterations, it is not a repudiation (issue of interpretation)

· A party may repudiate by words or act (both of which require interpretation)

· A repudiation can be retracted if the other party has not yet relied on it (RS §256 and UCC §2-611)
· Of course, must be sure it is a repudiation; if a party mistakenly treats something as a repudiation and walks away, then that party is in breach
· [Central issue: With breach by nonperformance we’re trying to figure out if it’s been a material breach; with repudiation we’re trying to figure if there’s been a repudiation.]
UCC §2-610 (Anticipatory Repudiation):
· When either party repudiates contract with respect to a performance not yet due the loss of which will substantially impair the value of the contract to the other, the aggrieved party may:
· For a commercially reasonable time await performance by repudiating party, or
· Resort to any remedy for breach even though he has notified the repudiating party that he would await the latter’s performance and has urged retraction; and
· In either case suspend his own performance or proceed in accordance with the provisions of this Article on the seller’s right to identify goods to the contract notwithstanding breach or to salvage unfinished goods

· Hochester v. De La Tour, England, 1853 (p.997)
· ∆ wrote to π to notify that no longer needed π’s courier services and refused compensation. π sued prior to the date when performance on the contract was due
· Holding: Court allowed suit for anticipatory repudiation
· Reasoning: After ∆ repudiated, π should be free to consider himself absolved and not uselessly preparing (so he can maintain the suit) but rather finding other work to mitigate damages
· “Where parties contract to do an act on a future day, they impliedly promise that in the meantime neither will do anything to the prejudice of the other inconsistent with that relation”
· Williston: This holding makes no sense because promised performance hasn’t come around yet (how can you sue for breach of something that was supposed to happen, when the time when the thing was supposed to happen hasn’t yet occurred? The other party didn’t make a promise not to repudiate; he only promised to go on the trip) 
· Corbin: The parties had created an implied promise not to create situation undermining or defeating others’ expectations (i.e., implied promise not to prevent completion of the contract)
Daniels v. Newton, MA, 1874 (p.1001)

· Criticizing Hochester: “Until the time arrives when, by the terms of the agreement, he is or might be entitled to his performance, he can suffer no injury or deprivation which can form a ground of damages”

Equitable Trust v. Western Pacific Ry., SDNY, 1917 (p.1002)

· “The basis of the doctrine of anticipatory breach is that a promise to perform in the future by implication includes an agreement not deliberately to compromise the probability of performance”

[Damages for Repudiation: 3 Concepts
· Fixed to date you learned of repudiation; or
· Problem: Opposes ideas of rejecting or retracting the repudiation
· Fixed to time of performance
· Problem: Too much power to non-breaching party to wait to profit from changes in market
· Fixed at end of a commercially reasonable time
· Ultimately adopted by latest version of the RS (see Oloffson)]

Oloffson v. Coomer, IL, 1973 (p.1009)
· Farmer told buyer he wouldn’t plant crop, yet buyer waited months before covering
· Holding: Under UCC §2-610, buyer had “commercially reasonable time” from which to calculate damages.  This time elapsed at end of day farmer repudiated since buyer knew farmer wouldn’t perform

[Ballantine: Two theories for why anticipatory breach should give a cause of action:

· Repudiation is a present injury

· A threatened injury may furnish a ground of action]

26.2 Prospective Inability to Perform and Adequate Assurance of Performance

RS §251 (When a failure to give assurance may be treated as a repudiation):
· When reasonable grounds for insecurity exist that other party will commit a total breach (under RS §243), the obligee may demand assurance of due performance and reasonably suspend performance for which he has not received such assurance until he has received it
· Failure of obligor to provide assurance within reasonable time may be treated as repudiation

· Obligations of good faith prevents seeking assurances in hopes it will get other to breach
· UCC §2-609 is analogous to RS §251, and allows request of written assurances
UCC §2-609 (Right to adequate assurance of performance)

· Parties may not demand adequate assurances without reasonable grounds for insecurity; and may not suspend performance while awaiting assurance unless it is commercially reasonable.

· Failure to provide adequate assurance within 30 days in response to a justified demand is a repudiation and justifies the releases the requesting party from their obligations
· Comment: Doctrine balances the danger of future breach with the danger of fraudulent claims regarding a party’s expectation of performance
· What are “reasonable grounds for insecurity,” “adequate assurances,” “commercially reasonable,” “a reasonable time”?

UCC §2-702 (Seller’s remedies on discovery of buyer’s insolvency): Where the seller discovers buyer to be insolvent he may refuse delivery except for cash including payment for all goods theretofore delivered under contract, and stop delivery
UCC §2-705 (Seller’s stoppage of delivery in transit or otherwise): A seller may stop delivery of goods in possession of a carrier when he discovers buyer to be insolvent and may stop large delivery when buyer repudiates or fails to make payment due before delivery or if for other reason seller has right to withhold or reclaim goods
· Pittsburgh-Des Moines Steel Co. v. Brookhave Manor Water Co., 7th Cir., 1976 (p.1017)
· ∆ agreed to build water tank for π; then learned π failed to get loan for tank.  ∆ demanded assurances (escrow financing, etc.) not in contract and suspended performance. Π sued.
· Holding: π entitled to damages for suspension because ∆ lacked “reasonable grounds for insecurity” to demand assurances from π
· Reasoning: The fact that π had not completed its loan negotiations does not constitute reasonable grounds for insecurity when the money in question was not to be needed for some months

· “UCC §2-609 is a protective device when reasonable grounds for insecurity arise; it is not a pen for rewriting a contract in the absence of those reasonable grounds having arisen, particularly when the proposed rewriting involves the very factors which had been waived by the one now attempting to wield the pen”
White and Summers: “All demands for adequate security call for more than was originally promised under the contract, and that is precisely what UCC §2-609 authorizes.  Thus it is the very purpose of UCC §2-609 to authorize one party to insist upon more than the contract gives.”
