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QUESTIONS PRESENTED 

1. Does the Americans with Disabilities Act (ADA) require an 

employer to make an exception to its bona-fide, merit-based hiring 

policy and guarantee a position to a less-qualified employee with a 

disability, even though more-qualified employees are entitled to that 

position? 

2. Does the ADA’s drug-use exclusion deny coverage to an 

employee with a disability if he is currently using medical marijuana 

that is illegal under federal law, and his employer takes action on the 

basis of his illegal drug use? 
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OPINIONS BELOW 

The unreported opinion of the U.S. Court of Appeals for the 

Ames Circuit is reproduced at page 2 of the Joint Appendix. The 

unreported opinion of the U.S. District Court for the District of Ames is 

reproduced at page 41 of the Joint Appendix. 

 

JURISDICTION 

The judgment of the U.S. Court of Appeals for the Ames Circuit 

was entered on January 12, 2015. The petition for a writ of certiorari 

was granted on September 11, 2015. The jurisdiction of this Court is 

invoked under 28 U.S.C. § 1254(1) (2012). 

 

RELEVANT CONSTITUTIONAL, STATUTORY, AND 
REGULATORY PROVISIONS 

Pertinent constitutional, statutory, and regulatory provisions 

are reproduced in the Appendix. 
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STATEMENT OF THE CASE 

Petitioner asks this Court to rewrite the careful compromise 

Congress struck in the Americans with Disabilities Act (ADA). First, 

Petitioner seeks an accommodation unrelated to his disability that 

would guarantee him a position he has not otherwise earned. Second, 

Petitioner requests protection that the ADA does not provide because 

he chose to use marijuana illegally. In both cases, Petitioner requests a 

privilege the ADA does not grant. It is not this Court’s role to impose 

obligations when Congress has chosen not to.  

Vita’s Operations and Policies 

Vita, Inc. is a small online retailer of health foods, vitamins, and 

other consumer health products. J.A. 3. The company fills online 

orders from its single warehouse in Ames City, Ames, where it employs 

about sixty people. J.A. 3. When there is a job opening at this 

warehouse, Vita gives its employees the first opportunity to apply for 

the position. J.A. 31-32.  

In its Warehouse Associate Transfer Policy, Vita commits to 

always hiring the most-qualified candidate in line with its merit-based 

hiring system. J.A. 27, 32. Vita considers various “job-related factors” 

to identify the most-qualified candidate, including “performance 

history, applicable education and/or training, and required skills, 

knowledge, and abilities.” J.A. 32. Without exception, Vita awards the 

job to the most qualified candidate. J.A. 26-27. Vita firmly adheres to 
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its merit-based policy because this policy is “critical” to ensuring that 

Vita “hire[s] the very best person for a position and . . . that all 

employees feel that they have been treated fairly in the process.” J.A. 

27. Indeed, in Vita’s experience, “employee relations are really 

improved by this merit-based system.” J.A. 27. 

Vita gives employees with disabilities extra protections through 

its Disability Accommodation Policy. See J.A. 33. Under this policy, 

employees with disabilities can submit unlimited transfer applications, 

J.A. 33; other employees can only submit transfer applications once 

every three months, J.A. 32. Employees with disabilities can transfer 

at any time, J.A. 33; other employees can only apply for a transfer once 

they have worked in their current position for six months, J.A. 32. 

Finally, if two candidates are found to be equally qualified, Vita will 

always give the job to the candidate with a disability. J.A. 33.  

Petitioner’s Requested Accommodations 

Petitioner Michael Abrams, a former Vita employee, used the 

Disability Accommodation Policy after injuring his spinal cord in a car 

accident in October 2012. J.A. 3. Petitioner’s injury left him unable to 

perform his job as a Picker in Vita’s warehouse, so Petitioner requested 

a reassignment once he was cleared to return to work in February 

2013. J.A. 13-14. Vita encouraged him to apply for an Inventory 

Associate job, the only vacant position at the time. J.A. 25.  
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Six employees, including Petitioner, applied for that position. 

J.A. 25. In keeping with its Warehouse Associate Transfer Policy, Vita 

evaluated their qualifications according to job-related factors. J.A. 25-

26. Petitioner met the minimum criteria for the job — he had a high 

school diploma, was able to do basic math, could work on a computer, 

and had no criminal record. J.A. 25. Inventory Associates perform 

clerical tasks, J.A. 14, and Vita scored the qualified candidates based 

on their typing tests, performance reviews, and educational histories to 

objectively evaluate their ability to perform these duties. J.A. 25-26. 

Vita then ranked the candidates according to their overall scores. J.A. 

26. Ultimately, two candidates outperformed Petitioner, and Vita 

selected the most-qualified candidate for the position. J.A. 26. 

Petitioner does not claim that his disability affected his score. See J.A. 

11-17. 

Then, in March 2013, Vita had a vacancy for a Packer position 

and encouraged Petitioner to apply. J.A. 22, 27. Vita “really wanted to 

find a job for [him].” J.A. 29. Petitioner was the only internal applicant 

and so was “tentatively selected” for the job pending an interview with 

Packer Manager Ron Wideman. J.A. 15, 34-35.  

During this interview, Wideman and Petitioner discussed the 

Packer position and Wideman’s expectations for his team. J.A. 39. 

Wideman then expressed concern about Petitioner’s pain management. 
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J.A. 39. In response, Petitioner told Wideman that he used marijuana 

to help him sleep. J.A. 39. In fact, Petitioner was using marijuana 

every night. J.A. 38. 

Wideman was “shock[ed].” J.A. 39. “Drug use [struck] close to 

home” for him. J.A. 35. Wideman’s father had used drugs, so he had 

experienced firsthand how drugs “can tear up a family.” J.A. 35. 

Petitioner explained that he used medical marijuana under his 

physician’s supervision, as authorized by the Ames Medical Marijuana 

Act of 2007 (AMMA). J.A. 40. But given Wideman’s experience and the 

fact that marijuana is illegal under federal law, Wideman declined to 

hire Petitioner. J.A. 35, 40. Vita respected Wideman’s judgment that 

Petitioner’s drug use would compromise their working relationship, 

J.A. 30-31, and did not hire Petitioner as a Packer, J.A. 40. No 

additional vacancies opened in the next three months, and Petitioner 

resigned from Vita in June 2013. J.A. 22. 

Procedural History 

Petitioner filed a timely charge of employment discrimination in 

the Ames District Office of the U.S. Equal Employment Opportunity 

Commission (EEOC) on June 10, 2013. J.A. 11-12. The EEOC issued 

Petitioner a Notice of Right to Sue letter on October 2, 2013. J.A. 12. 

Petitioner subsequently filed suit in the U.S. District Court for the 

District of Ames on November 1, 2013, alleging that Vita had twice 
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violated the ADA. J.A. 11-17. On July 29, 2014, the district court 

granted Vita’s motion for summary judgment on both of Petitioner’s 

claims. J.A. 41-42. Petitioner then appealed to the U.S. Court of 

Appeals for the Ames Circuit on August 1, 2014. J.A. 43. That court too 

found for Vita, affirming the district court’s grant of summary 

judgment on January 12, 2015. J.A. 10. First, the Ames Circuit 

concluded that the ADA does not mandate affirmative action and 

therefore does not require reassignment over Vita’s merit-based hiring 

policy. J.A. 6. Second, the court concluded that the ADA does not 

protect Petitioner from action taken on the basis of his illegal 

marijuana use. J.A. 10. This Court granted certiorari on September 11, 

2015. J.A. 1. 
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SUMMARY OF ARGUMENT 

I.  Petitioner asks this Court to rewrite the Americans with 

Disabilities Act (ADA). The ADA protects employees with disabilities 

but stops short of mandating that employers implement every desired 

accommodation. Rather, the ADA only requires that employers make 

reasonable accommodations. 42 U.S.C. § 12112 (2012). In the ADA, 

Congress balanced the interests of employees with disabilities against 

the interests of employers and coworkers who must bear the costs of 

accommodations. Requiring an employer to violate its bona-fide, merit-

based hiring policy and guarantee a position to a less-qualified 

applicant upsets this balance and is therefore unreasonable.  

Petitioner did not earn the Inventory Associate position; two 

other candidates were more qualified. These candidates outperformed 

Petitioner based on their past performance reviews, educational 

histories, and typing test scores — objective metrics unaffected by 

Petitioner’s disability. Nonetheless, Petitioner argues that Vita should 

have accommodated him by violating its merit-based hiring policy to 

give him a job he had not earned.  

However, this Court in US Airways, Inc. v. Barnett, 535 U.S. 391 

(2002), recognized that requiring an employer to disregard its 

nondiscriminatory hiring policy is presumptively unreasonable. Id. at 

403. The Barnett framework governs here. First, Petitioner must prove 

that forcing an employer to make an exception to its merit-based policy 
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is an ordinarily reasonable accommodation. See id. at 401-02. Second, 

if Petitioner cannot meet his burden, he must show that special 

circumstances exist making this exception reasonable in his particular 

case. See id. at 405. Third, if Petitioner can prove the accommodation 

is reasonable, Vita may show the accommodation imposes an undue 

hardship and is therefore not required. See id. at 402. 

Petitioner falters at Barnett’s first step because forcing Vita to 

violate its merit-based policy by leapfrogging Petitioner over more-

qualified candidates is presumptively unreasonable. The ADA limits 

the concessions that employers and other employees must make to 

accommodate employees with disabilities. See id. at 400. Petitioner’s 

requested accommodation exceeds these limits and upsets the balance 

that Congress established in the ADA. First, guaranteeing a position to 

a less-qualified candidate goes beyond the ADA’s mandate of giving 

employees with disabilities an equal opportunity to compete. Second, 

overriding an employer’s merit-based policy undermines employees’ 

established expectations of fair and uniform treatment. Third, 

stripping an employer of control over hiring decisions materially 

damages the business and outweighs the employee’s interest in an 

accommodation. And fourth, requiring an exception to a merit-based 

policy exceeds the ADA’s mandate to remove only disability-related 

obstacles. Each of these considerations independently confirms that 
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Petitioner’s requested accommodation is presumptively unreasonable. 

When taken together, they show that it far oversteps the line Congress 

drew in the ADA.  

Furthermore, Petitioner did not identify any special 

circumstances that would have overcome this presumption of 

unreasonableness. Even if Petitioner could meet his burden, his 

accommodation would not have been required because forcing Vita to 

make an exception to its merit-based policy would have caused it to 

suffer undue hardship. As the district and circuit courts held below, 

Petitioner’s requested accommodation is unreasonable as a matter of 

law. This Court should affirm the grant of summary judgment.  

II.  Where Congress has spoken clearly, this Court must enforce 

Congress’s will. Petitioner disagrees, asking this Court to protect his 

illegal drug use even though doing so would contradict congressional 

intent. Petitioner used marijuana in violation of federal law and thus 

placed himself outside the scope of the ADA’s protections. Petitioner 

may not now ask this Court to provide him relief that Congress has 

clearly denied. 

The ADA does not protect an employee using illegal drugs when 

his employer acts on the basis of that illegal drug use. 42 U.S.C. 

§ 12114(a) (2012). Marijuana is illegal under federal law. See 21 U.S.C. 

§§ 812(b), 841(a)(1), 844(a) (2012). The ADA makes an exception to this 
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drug-use exclusion, however, for “the use of a drug taken under 

supervision by a licensed health care professional, or other uses 

authorized by the Controlled Substances Act [CSA] or other provisions 

of Federal law.” Id. § 12111(6)(A) (citation omitted). This exception 

only encompasses drug use legal under federal law. There is no basis 

for Petitioner’s claim that the ADA protects his marijuana use just 

because state law authorizes it. 

Section 12111(6)(A)’s plain language and ordinary meaning 

dictate this conclusion. The definition and repeated use of the word 

“other” tie the supervised-use exception to federal law. It would be 

unnatural for Congress to refer to “other” uses authorized by federal 

law if the prior listed uses were not also authorized by federal law. 

Congress listed physician-supervised use and CSA-authorized use as 

illustrative examples of federally authorized drug use permitted under 

the exception. Only this interpretation gives meaning to every word in 

the statute. 

Viewing § 12111(6)(A) in the context of the ADA and the CSA 

also demonstrates that the ADA does not protect Petitioner’s illegal 

marijuana use. When Congress incorporated other laws in the ADA, it 

did so explicitly and for a discrete purpose. In § 12111(6)(A), Congress 

explicitly incorporated the CSA to define the parameters of the drug-

use exclusion according to federal law. The CSA establishes that 
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marijuana has no medical purpose and thus bans its use. See 21 U.S.C. 

§§ 812(b), 841(a)(1), 844(a). In the years since the CSA was enacted, 

Congress has repeatedly declined to authorize marijuana use and has 

never recognized a state-authorization exception to the CSA’s broad 

prohibition. See Gonzales v. Raich, 545 U.S. 1, 14-15, 15 n.23 (2005). 

Reading the ADA to protect state-authorized drug use would bring the 

statutes into irreconcilable conflict.  

This conclusion prevails even if § 12111(6)(A) were ambiguous. 

The ADA’s legislative history confirms that Congress intended for the 

ADA’s drug-use exclusion to cover the broadest class of drug users 

possible. Beyond this, the legislative history does not answer the 

specific question presented here.  

Moreover, Petitioner’s interpretation would have three serious 

consequences that Congress did not intend. First, it would raise 

constitutional questions regarding the supremacy of federal law: if this 

Court were to choose Petitioner’s reading, it would then have to find 

that the CSA preempts § 12-102 of the AMMA. Second, Petitioner’s 

interpretation would fundamentally alter the balance of federal and 

state power over drug regulation through an ancillary provision of the 

ADA. Third, it would have absurd implications, allowing physicians to 

supervise the use of drugs illegal under both federal and state law and 

then granting employees federal protection for that drug use. Congress 
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tied the ADA’s drug-use exclusion to federal law to avoid these results. 

It is not this Court’s role to now rewrite the law. This Court should 

affirm the grant of summary judgment. 
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ARGUMENT 

I. REQUIRING VITA TO VIOLATE ITS MERIT-BASED 
HIRING POLICY IS AN UNREASONABLE 
ACCOMMODATION. 

 
The ADA only requires employers to make “reasonable 

accommodations.” 42 U.S.C. § 12111(9). In designing this statute, 

Congress struck a delicate balance to provide employment 

opportunities to individuals with disabilities while still allowing 

employers to run their businesses successfully and treat other 

employees fairly. Accommodations that upset this balance are 

therefore unreasonable and not required. See id. § 12111(9)-(10).  

Though reassignment generally may be reasonable, the further 

accommodation of reassignment in violation of an employer’s bona-fide, 

merit-based hiring policy is not. The Barnett Court drew a similar 

distinction and concluded that while reassignment is generally 

reasonable, it is presumptively unreasonable when it would require an 

employer to make an exception to its bona-fide seniority policy. 535 

U.S. at 403.  

Barnett establishes the framework to determine whether 

Petitioner’s accommodation is required: First, Petitioner bears the 

burden of proving that an exception to a bona-fide, merit-based policy 

is ordinarily reasonable. See id. at 402. Although this analysis looks at 

employers “in the run of cases,” id., a consideration of Vita’s case 

illustrates why Petitioner’s requested accommodation is presumptively 
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unreasonable. Second, if Petitioner cannot prove that the 

accommodation is ordinarily reasonable, he must show that special 

circumstances exist to warrant the accommodation in his particular 

case. See id. at 405. Finally, even if the accommodation is reasonable, 

Vita can show that the accommodation imposes an undue hardship 

and is thus not required. See id. at 402. 

Petitioner fails to clear Barnett’s first hurdle because forcing 

employers to make exceptions to their merit-based policies 

overburdens them and other employees. This disrupts the ADA’s 

balance and is presumptively unreasonable. Petitioner offers no special 

circumstances to overcome this presumptive unreasonableness. And 

even if Petitioner could meet his burden, reassignment would not be 

required because Vita would suffer undue hardship.  

A. Petitioner fails to prove that violating a merit-based 
hiring policy is ordinarily reasonable. 

 
 Petitioner’s requested accommodation is presumptively 

unreasonable because it upsets the ADA’s balance in four ways. First, 

this accommodation would guarantee an outcome rather than provide 

equal opportunities for employees with disabilities. Second, it would 

undermine other employees’ expectations and rights. Third, it would 

strip employers of control over personnel decisions and subsequently 

harm their businesses. Fourth, it would remove obstacles unrelated to 

the individual’s disability. While any of these justifications standing 
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alone might render Petitioner’s accommodation presumptively 

unreasonable, when taken together, they overwhelmingly outweigh 

Petitioner’s interest. Because Petitioner cannot prove that his 

accommodation is ordinarily reasonable, Vita was not required to hire 

Petitioner over more-qualified applicants.  

1. Guaranteeing a position in the face of a merit-based policy 
goes beyond the ADA’s equal-opportunity mandate. 

 
a. The ADA requires equal opportunity, not guaranteed 

outcomes.  

Courts “must presume that a legislature says in a statute what 

it means and means in a statute what it says.” Conn. Nat. Bank v. 

Germain, 503 U.S. 249, 253-54 (1992). In the ADA, Congress finds that 

“the Nation’s proper goal[] regarding individuals with disabilities [is] 

to assure equality of opportunity.” 42 U.S.C. § 12101(a)(7). It further 

recognizes that discrimination denies “people with disabilities the 

opportunity to compete on an equal basis.” Id. § 12101(a)(8). The ADA’s 

purpose is thus to eliminate this discrimination. Id. § 12101(b)(1). The 

ADA strives to provide an equal opportunity to compete, but never 

requires an employer to guarantee a result. Its language shields 

employees with disabilities from discrimination but does not mandate 

affirmative action.  

Legislative history confirms this reading. When interpreting a 

statutory provision, this Court considers both legislative history that 

speaks to the issue and legislative history behind the entire statute. 
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See Mass. Mut. Life Ins. Co. v. Russell, 473 U.S. 134, 145-48 (1985). 

The Senate Report for the Committee on Labor and Human Resources 

illustrates Congress’s intent to equalize opportunities, not outcomes: 

“Meaningful equal employment opportunity means an opportunity to 

attain the same level of performance as is available to non-disabled 

employees.” S. Rep. No. 101-116, at 35 (1989). Similarly, when 

discussing public accommodations, the House Committee on Energy 

and Commerce stressed that the ADA does “not require that 

individuals with disabilities must attain the identical . . . level of 

achievement as nondisabled persons, but does mean that individuals 

with disabilities must be afforded an equal opportunity to attain 

substantially the same result.” H.R. Rep. No. 101-485, pt. 4, at 57 

(1990), as reprinted in 1990 U.S.C.C.A.N. 512, 546. Congress intended 

for employers to level the playing field, not rig the game.  

Barnett corroborates Congress’s purpose. In Barnett, an injured 

employee requested reassignment to a mailroom position, even though 

other employees were entitled to it under US Airways’ seniority system. 

535 U.S. at 394. Concluding that this request was unreasonable, this 

Court emphasized that the ADA only requires preferences that enable 

those with disabilities “to obtain the same workplace opportunities [as] 

those without disabilities.” Id. at 397 (emphasis omitted). Because the 

employee was on a level playing field with his coworkers — he could 
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compete for the position based on his seniority, regardless of his 

disability, see id. at 413 (Scalia, J., dissenting) — any further 

accommodation excusing him from the seniority policy was 

presumptively unreasonable. The Barnett Court refused to read the 

ADA to guarantee outcomes that employees have not earned. 

This equal-opportunity reading gives full meaning to the ADA’s 

reassignment provision. This provision, among other things, requires 

employers to make transferring a possibility when other 

accommodations are not possible, precludes a blanket ban on 

reassignment, and requires reassignment when it is reasonable. See 

Dalton v. Subaru-Isuzu Auto., 141 F.3d 667, 679 (7th Cir. 1998); 

Barnett, 535 U.S. at 403. Vita’s conduct reflects the reassignment 

provision’s influence on employer behavior. When no accommodation 

could keep Petitioner in his current job, Vita made transferring a 

possibility; it encouraged him to apply for two other positions, 

eliminated all transfer eligibility restrictions, and promised positions 

to employees with disabilities in the event of a tie. J.A. 25, 27, 33. In 

fact, Petitioner would have been reassigned had he not chosen to use 

illegal drugs. See infra, Part II. Vita’s actions demonstrate that the 

reassignment provision remains meaningful under this equal-

opportunity reading. The ADA is an equal-opportunity statute, and 

Petitioner has failed to prove otherwise. 
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b. By providing an equal opportunity to compete, merit-
based policies satisfy the ADA’s mandate.  

 
Just as the seniority system in Barnett compared all candidates 

using the same criteria, so too does merit-based hiring create a level 

playing field by evaluating all candidates on the same criteria. See 

Hedrick v. W. Reserve Care Sys., 355 F.3d 444, 450, 459 (6th Cir. 2004).  

Vita’s hiring process illustrates the ordinary case. As in Barnett and 

the run of cases, Petitioner competed on a level playing field with the 

other transfer applicants. He was scored on the same criteria as all 

other candidates — typing speed, performance reviews, and 

educational history. J.A. 25-26. His performance was unaffected by his 

disability. See J.A. 11-17. Nonetheless, two other Vita employees 

outperformed him. J.A. 26. Forcing Vita to ignore its merit-based 

policy and guarantee Petitioner the position would “mandate . . . 

preferential treatment” beyond the ADA’s equal-opportunity aims. 

Hedrick, 355 F.3d at 459. As with violating a seniority system, this 

accommodation is presumptively unreasonable. 

This presumption does not, as Petitioner argues, swallow the 

obligation to accommodate. See Pet’r’s Br. 20-21. First, Petitioner 

miscalculates the number of employers implicated by this presumption, 

conflating the general practice of hiring qualified candidates with an 

employer’s decision to implement and adhere to an established, merit-

based hiring policy. See Pet’r’s Br. 20. Many employers find it 
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necessary to consider criteria beyond merit, so only a subset of 

employers publicly commit themselves, through a bona-fide policy, to 

hire based on objective criteria alone. See Tibor R. Machan & James E. 

Chesher, A Primer on Business Ethics 86 (2002). Among these 

employers, even fewer properly implement and adhere to their policies 

as Vita does. See, e.g., Tobin v. Liberty Mut. Ins. Co., 553 F.3d 121, 

137-38 (1st Cir. 2009). Thus, a bona-fide policy would trump 

reassignment infrequently. 

Second, Petitioner incorrectly believes that giving employers a 

choice when reassignment conflicts with a merit-based policy would 

nullify all accommodations. Pet’r’s Br. 19. But reassignment is one 

accommodation of many, and one of last resort, see Burchett v. Target 

Corp., 340 F.3d 510, 518 (8th Cir. 2003); most employees are 

accommodated within their current position, so reassignment is 

usually unnecessary, see Dory Sabata et al., A Retrospective Analysis of 

Recommendations for Workplace Accommodations for Persons with 

Mobility and Sensory Limitations, 20 Assistive Tech. 28, 31-32 (2008). 

Because a merit-based policy would rarely result in an employee losing 

his job, Petitioner’s concerns are overstated. The ADA only requires 

employers to level the playing field, and Petitioner’s request for a 

guaranteed outcome is presumptively unreasonable. 
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2. Requiring an employer to override its merit-based policy 
undercuts employee expectations of fair treatment. 

   
a. Merit-based policies establish legitimate employee 

expectations of fair treatment.  
  

 Reassignment over legitimate, nondiscriminatory hiring policies 

is presumptively unreasonable when it undermines fellow employees’ 

expectations of fair and uniform treatment. See Barnett, 535 U.S. at 

404-05; cf. Ford Motor Co. v. EEOC, 458 U.S. 219, 239-40 (1982) 

(denying Title VII remedy because it placed “particularly onerous 

burden on the innocent employees,” id. at 239). The Barnett Court 

upheld seniority systems because they “provide[] important employee 

benefits by creating, and fulfilling, employee expectations.” 535 U.S. at 

404. Seniority systems lead employees to expect fair treatment, 

transparent standards, and objective evaluations with limited 

arbitrariness and subjectivity. See id. Relying on these policies, less-

senior employees invest energy in their companies, expecting to reap 

future benefits. Id. By contrast, automatic reassignment would 

substitute objective policies with unanticipated, case-specific decisions; 

this unpredictability would damage employee morale, generate 

frustration over unfair treatment, and cause employees to worry about 

their futures. See id. at 404-05. Such disruption of employee 

expectations outweighs any single employee’s interest and makes 

violating a seniority policy presumptively unreasonable.  
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 Merit-based policies, like seniority systems, encourage 

employees to expect and rely on equal treatment. Both communicate 

that job opportunities are governed by fair and transparent standards. 

See Christopher McCrudden, Merit Principles, 18 Oxford J. Legal Stud. 

543, 576 (1998). Employees know by what metrics they will be 

evaluated; a merit-based system, like a seniority system, provides 

transparency by “allow[ing] all workers to know the rules of the game 

before a decision is made.” EEOC v. Sara Lee Corp., 237 F.3d 349, 354-

55 (4th Cir. 2001). Even if merit-based criteria have a subjective 

component, they are objective as a whole because they are applied 

uniformly. See Rios v. Rossotti, 252 F.3d 375, 381 (5th Cir. 2001) 

(classifying performance evaluations as objective, and upholding 

scoring of education and experience because scores were evaluated 

uniformly). As with seniority systems, employees rely on this objective, 

transparent process and expect to be evaluated fairly and selected 

when they are the most-qualified candidate. See Richard H. Fallon Jr., 

To Each According to His Ability, From None According to His Race: 

The Concept of Merit in the Law of Antidiscrimination, 60 B.U. L. Rev. 

815, 830 (1980). Merit-based systems create the same employee 

expectations and reliance as seniority systems. 
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b. Violating merit-based policies undermines employee 
expectations. 

 
 As with violating seniority systems, violating merit-based 

policies frustrates employee expectations of fair treatment. In the 

absence of a stable and objective policy, employees believe that hiring 

decisions are arbitrary. See U.S. Merit Sys. Prot. Bd., Adherence to the 

Merit Principles in the Workplace 3 (1994). This perception decreases 

employee commitment to the company, damages morale, creates 

frustration, and raises concern about future treatment. See Adrienne 

Colella, Coworker Distributive Fairness Judgments of the Workplace 

Accommodation of Employees with Disabilities, 26 Acad. Mgmt. Rev. 

100, 102 (2001). Reassignment that would displace an employee fairly 

entitled to a position is thus presumptively unreasonable. The majority 

of circuits agree, holding that reassignment contravening merit-based 

hiring is unreasonable because it negatively impacts other 

employees. See Huber v. Wal-Mart Stores, Inc., 486 F.3d 480, 483 (8th 

Cir. 2007); Hedrick, 355 F.3d at 450, 459. But see EEOC v. United 

Airlines, Inc., 693 F.3d 760, 764 (7th Cir. 2012).1  

                                         
1 Petitioner claims that Aka v. Washington Hospital Center, 156 F.3d 1284 (D.C. Cir. 
1998) (en banc), has “concluded” reassignment trumps merit-based hiring, Pet’r’s Br. 
19. But Aka did not require an employer to violate a merit-based policy. See Huber v. 
Wal-Mart Stores, Inc., 486 F.3d 480, 483 n.2 (8th Cir. 2007). Instead, Aka agreed 
with the majority of circuits that an employer was not required to reassign “when 
such a transfer would violate a legitimate, nondiscriminatory policy.” 156 F.3d at 
1305 (quoting Dalton v. Subaru-Isuzu Auto., Inc., 141 F.3d 667, 679 (7th Cir. 1998)); 
see also Stamos v. Glen Cove Sch. Dist., 78 F. App’x 776, 778 (2d Cir. 2003); EEOC v. 
Sara Lee Corp., 237 F.3d 349, 353-54 (4th Cir. 2001) (collecting cases from Fifth, 
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Vita’s situation highlights how violating a merit-based policy 

ordinarily damages employee expectations. Vita has experienced high 

demand for transfer opportunities because of the competitive job 

market and limited number of warehouse positions. See J.A. 31. Indeed, 

ten percent of Vita’s staff applied for the Inventory Associate position, 

J.A. 3, 25, using their limited transfer requests with the expectation 

that Vita would objectively evaluate their qualifications and select the 

most-qualified candidate. If Petitioner’s accommodation had been 

granted, these employees’ expectations would have been frustrated. 

Compounding this frustration, candidates would have had to wait at 

least three months before submitting another transfer request. J.A. 32. 

Even then, they would have had no guarantee that another position 

would be open, or that they would have been evaluated fairly and 

objectively for that position. Leapfrogging Petitioner over more-

qualified employees would have upset employee expectations. This 

accommodation is presumptively unreasonable. 

 Petitioner attempts to distinguish merit-based policies from 

seniority systems, claiming that the former do not bestow contractual 

rights on employees. See Pet’r’s Br. 28, 30. But never once did Barnett’s 

majority opinion mention property or contractual rights. See 535 U.S. 

at 391-406. Rather, Barnett explicitly extended protections to all 

                                                                                                               
Sixth, Tenth, and Eleventh Circuits stating employers are not required to violate 
legitimate, nondiscriminatory policies). 
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seniority policies, regardless of whether they conferred contractual 

rights, because those policies established employee expectations of fair 

treatment. See id. at 403-04; see also supra Section I.A.2. This Court 

should continue to protect employee expectations and respect the 

ADA’s balance of interests by finding Petitioner’s requested 

accommodation presumptively unreasonable.  

3. Forcing an employer to override its merit-based policy 
strips that employer of control over hiring and disrupts its 
business operations. 

 
 The ADA’s text and legislative history demonstrate that 

Congress intended to balance employee interests in seeking 

accommodations against employer interests in retaining control over 

their workforces. Accordingly, when evaluating a requested remedy, 

courts consider whether it would strip employers of control over 

personnel decisions and disrupt business operations. See, e.g., Myers v. 

Hose, 50 F.3d 278, 283 (4th Cir. 1995). Requiring exceptions to merit-

based policies removes control from employers, leaving them with a 

less-skilled workforce, a deteriorating work culture, and the threat of 

litigation. This accommodation is thus presumptively unreasonable.  

a. By preserving employer control over personnel 
decisions, the ADA strikes a balance between the 
interests of employers and of employees with 
disabilities.  

 
 The ADA’s plain text allows employers to retain control over 

staffing decisions. Employer discretion features in the ADA’s threshold 
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provision: an individual qualifies for protection only if he can perform 

the “essential functions” of the job, and courts must consider “the 

employer’s judgment as to what functions of a job are essential.” 42 

U.S.C. § 12111(8). Employer control is also preserved in the reasonable 

accommodation provision. There, the text states that a “‘reasonable 

accommodation’ may include . . . reassignment to a vacant position.” Id. 

§ 12111(9) (emphasis added). The word “may” means “[t]o be a 

possibility,” May, Black’s Law Dictionary (10th ed. 2014), denoting that 

an employer retains discretion over accommodation selection. Had 

Congress intended for reassignment to override employer control in all 

instances, it would have used “shall,” as it did elsewhere in the ADA 

when it wanted to mandate employer action. See, e.g., 42 U.S.C. 

§ 12115 (“[Employers] shall post notices . . . describing the applicable 

[ADA] provisions.”). Congress’s use of “may” therefore signals that it 

intended to preserve employer discretion. By both enabling and 

deferring to employer judgments, the ADA gives significant weight to 

employer interests.  

 The ADA’s legislative history plainly identifies this 

congressional intent and corroborates the plain text. See Sale v. 

Haitian Ctrs. Council, Inc., 509 U.S. 155, 176 (1993). The report from 

the House Committee on Education and Labor, for example, conveys 

Congress’s intent to preserve employer choice in hiring: “[T]his 
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legislation does not undermine an employer’s ability to choose and 

maintain qualified workers.” H.R. Rep. 101-485, pt. 2, at 55 (1990), as 

reprinted in 1990 U.S.C.C.A.N. 303, 337. Because Congress intended 

employers to retain authority over hiring practices, employers had “no 

obligation under [the ADA] to prefer applicants with disabilities over 

other applicants on the basis of disability.” S. Rep. 101-116, 26-27 

(1989). Congress did not require employers to entirely forfeit control 

over hiring.   

b. Violating a merit-based policy is ordinarily disruptive to 
a company’s operations and upsets the ADA’s balance. 
 

In keeping with Congress’s intent, courts have found that an 

accommodation is presumptively unreasonable when an employer’s 

loss of control and the resulting business harm outweighs an 

employee’s interest in the accommodation. This Court has recognized 

that employers have “legitimate interests” in exercising significant 

discretion “in the course of the hiring, promoting, and discharging of 

their employees” and has balanced these interests against employee 

requests. McKennon v. Nashville Banner Pbl’g Co., 513 U.S. 352, 361 

(1995). “Courts are generally less competent than employers” to make 

business decisions. Furnco Constr. Corp. v. Waters, 438 U.S. 567, 578 

(1978). Therefore, they defer to employer assessments of business 

interests rather than “restructur[ing] business practices” themselves. 

Id. Recognizing their own limitations, courts find accommodations 
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presumptively unreasonable when they would strip employers of 

control over personnel decisions and place them in “an untenable 

business position.” Myers, 50 F.3d at 283 (concluding accommodation 

was unreasonable because court was unwilling to impose business 

harm or involve itself in business decisions).  

 Violating a merit-based policy strips an employer of control over 

fundamental personnel decisions and harms its business, imposing 

costs that outweigh an employee’s need for an accommodation. 

Ordering employers to violate their policies “is tantamount to ordering 

them to lower their standards” because it forces employers to settle for 

less-skilled, less-productive employees. Thomas F. O’Neil III & 

Kenneth M. Reiss, Reassigning Disabled Employees Under the ADA: 

Preferences Under the Guise of Equality?, 17 Lab. Law. 347, 360 (2001). 

Employing less-qualified employees diminishes efficiency, increases 

training costs, and creates a negative work culture. See, e.g., Fallon, 

supra, at 855 (efficiency); Note, Employment Testing: The Aftermath of 

Griggs v. Duke Power Company, 72 Colum. L. Rev. 900, 900 (1972) 

(trainings costs); Colella, supra, at 101 (culture). Petitioner’s demand 

would thus burden employers in a way Congress never intended. 

 Petitioner himself identifies another problem with his requested 

accommodation: compelling exceptions to merit-based policies exposes 

employers “to litigation or other sanctions.” Pet’r’s Br. 35. If mandatory 
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reassignment forced an employer to reject a more-qualified candidate 

who belonged to a protected class, the employer could face a Title VII 

suit. See 42 U.S.C. §§ 2000e–2(a), 2000e–5(f). This litigation risk is 

exacerbated because the ADA would obligate the employer to protect 

the accommodated employee’s privacy and prevent the employer from 

explaining why it chose the less-qualified candidate. See id. 

§ 12112(d)(3)(B). It is presumptively unreasonable to inflict significant 

harm on a business to accommodate a single employee. Business 

decisions of this magnitude warrant deference.  

4. Requiring an employer to make an exception to its merit-
based hiring policy would clear an obstacle unrelated to a 
disability. 

 
 Reassignment in violation of a merit-based policy is 

presumptively unreasonable when an employee’s disability is 

unrelated to his ability to compete for a position. See Barnett, 535 U.S. 

at 412-13 (Scalia, J., dissenting). The ADA requires employers to 

remove obstacles that an employee cannot overcome because of his 

disability, see 42 U.S.C. § 12112(b)(5), but the plain text, legislative 

history, and judicial interpretations of the ADA make clear that 

employers are not required to clear obstacles unrelated to the 

disability. Because merit-based policies are ordinarily unrelated to 

disabilities, requiring employers to waive them is presumptively 

unreasonable.  
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 The ADA’s text and legislative history demonstrate that 

Congress intended for accommodations to directly address an 

employee’s disability. The ADA prohibits employers from 

“discriminat[ing] against a qualified individual on the basis of 

disability,” id. § 12112(a), and defines discrimination as “not making 

reasonable accommodations to the known physical or mental 

limitations of an otherwise qualified individual with a disability,” id. 

§ 12112(b)(5)(A). In each case, the accommodation requirement is 

directly tied to the disability.  

Moreover, the Committee on Education and Labor noted that 

employers are “free to select applicants for reasons unrelated to . . . a 

disability.” H.R. Rep. No. 101-485, pt. 2, at 56 (1990), as reprinted in 

1990 U.S.C.C.A.N. 303, 338. It used a hypothetical to illustrate this 

principle: If an individual with a hearing impairment applied for a 

typist position, the employer could not reject him simply because he 

required an amplifier. Id. However, it could reject him because he 

typed more slowly than another candidate. Id. Congress intended to 

allow employers to select — or reject — an applicant “for reasons not 

related to [his] disability or to [his] accommodation.” Id. The principle 

behind this hypothetical has broad application: employers need only 

remove obstacles related to an individual’s disability.  



 30 

Courts have consistently interpreted the ADA in accordance 

with this principle. For example, in Barnett, the employee’s injury was 

irrelevant to his seniority; being disabled did not hinder his ability to 

become more senior, so his requested accommodation did not clear any 

disability-related obstacles. See 535 U.S. at 413-15 (Scalia, J., 

dissenting). In Peebles v. Potter, 354 F.3d 761 (8th Cir. 2004),2 a Postal 

Service (USPS) carrier requested reassignment after he suffered a 

back injury. Id. at 763-64. USPS policies required medical 

documentation explaining the employee’s absence from work, and 

Peebles’s transfer request was denied when he failed to comply. Id. at 

764. The Eighth Circuit held that USPS was not required to waive its 

documentation policy because waiver did not clear an obstacle tied to 

Peebles’s “disability-related needs.” Id. at 769 (quoting Barnett, 535 

U.S. at 399). Therefore, although accommodating Peebles would 

“enable [him] to go back to work,” it was not required. Id. at 768. 

Again, Vita’s situation illustrates the ordinary case. As in 

Barnett and Peebles, Petitioner’s requested accommodation was 

unrelated to his disability. Vita’s merit-based policy evaluates 

candidates on objective criteria. J.A. 25. Petitioner was less qualified to 

be an Inventory Associate because he scored lower than other 

                                         
2 Although Peebles arose under the Rehabilitation Act, not the ADA, this Court has 
recognized that the two acts are so “linguistically similar” that they are interpreted 
in tandem. See US Airways, Inc. v. Barnett, 535 U.S. 391, 403-04 (2002). 
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applicants on performance reviews, educational history, and typing 

tests — none of which were related to his injury. See J.A. 25-26. 

Petitioner wants the ADA to guarantee him a position he could not 

have secured even if he were not disabled. But Vita had no obligation 

to clear an obstacle unrelated to Petitioner’s injury. This 

accommodation is presumptively unreasonable. 

Petitioner misunderstands the scope of the ADA’s requirement 

that an accommodation be related to a disability. Although Petitioner's 

back injury is related to his desired outcome of “continued 

employment,” Pet’r’s Br. 23, this is not the relevant relationship under 

the ADA. The ADA only requires that employers remove obstacles 

directly tied to an employee’s disability, see 42 U.S.C. § 12112(a)-(b), 

not to the employee’s desired outcome. If the desire to remain 

employed were sufficient to warrant a guaranteed position, 

then reassignment would trump any nondiscriminatory hiring policy, 

including the seniority policy protected in Barnett. Barnett, like 

Petitioner, required reassignment to remain employed. See Barnett, 

535 U.S. at 394. US Airways’ seniority system, like Vita’s merit-based 

policy, was thus “a barrier unique to employees with 

disabilities.” Pet’r’s Br. 25-26. Under Petitioner’s reasoning, waiving 

US Airways’ seniority policy would have been a reasonable 

accommodation because it would have kept Barnett employed. But this 



 32 

reasoning flatly contradicts the Barnett Court’s ultimate holding. 

Rather, the relevant relationship is between the accommodation and 

the disability, and here, Petitioner’s back injury is unrelated to his 

ability to compete under the merit-based policy. Petitioner’s requested 

accommodation is thus presumptively unreasonable.  

B. Petitioner fails to show that special circumstances 
would have made his accommodation reasonable. 

 
 Because reassignment is presumptively unreasonable, 

Petitioner must prove that special circumstances would have 

warranted his accommodation. See Barnett, 535 U.S. at 405. The 

Barnett Court noted that special circumstances may exist where an 

employer (1) could unilaterally change its policy and did so regularly, 

or (2) had a policy already riddled with exceptions. Id. Petitioner does 

not raise this argument because neither circumstance exists here: 

First, while Vita can change its merit-based policy, it never has. See 

J.A. 25. Second, Vita’s policy has no written exceptions, nor has Vita 

ever made an exception in practice. J.A. 25, 27. Absent special 

circumstances, Petitioner’s accommodation remains unreasonable. 

C. Even if Petitioner’s accommodation were ordinarily 
reasonable, Vita was not required to accommodate 
him because doing so would have caused Vita undue 
hardship. 

 
An accommodation is not required when an employer shows that 

granting it would impose an “undue hardship.” 42 U.S.C. 
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§ 12112(b)(5)(A). Courts performing this case-specific analysis will find 

undue hardship when accommodations are financially harmful, 

“unduly extensive, [or] substantially disruptive, or . . . [when they] 

fundamentally alter the nature or operation of the business.” García-

Ayala v. Lederle Parenterals, Inc., 212 F.3d 638, 650 (1st Cir. 2000). To 

demonstrate undue hardship, employers can offer evidence of actual or 

potential consequences that would result from an accommodation. See 

Barth v. Gelb, 2 F.3d 1180, 1189 (D.C. Cir. 1993). 

Petitioner’s accommodation would have caused undue hardship 

because forcing Vita to undermine its merit-based policy would have 

damaged employee morale and significantly disrupted employee-

employer relations. In Barth, a diabetic employee sought reassignment 

to an overseas position and asked his employer to waive its medical 

clearance requirement as an accommodation. Id. at 1182. The 

employer explained that waiver could deny other employees desirable 

transfer opportunities. See id. at 1188. Crediting this concern, the 

court held that the accommodation imposed an undue hardship 

because it was “unfair to [coworkers] and detrimental to morale.” Id. at 

1182 (quoting Barth v. Gelb, 761 F. Supp. 830, 837-38 (D.D.C. 1991)).  

Here, Vita established an objective, merit-based policy precisely 

to ensure that its employees “fe[lt] that they ha[d] been treated fairly” 

when applying for a transfer. J.A. 27. Vita adheres to its policy because 
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it has significantly improved employee relations. J.A. 27. Undermining 

the policy would have hurt morale because it would have unfairly 

denied other employees desired positions, supra Section I.A.2, which 

they might have needed for familial, scheduling, or other compelling 

reasons. While in Barth, the mere prospect of fewer opportunities 

would have damaged morale, see 2 F.3d at 1188-90, here, two more-

qualified employees would actually have been denied a position they 

had earned, J.A. 26. Preferencing Petitioner would have disrupted 

employee relations and therefore unduly burdened Vita.   

Vita’s hardship would have been further magnified by its small 

size. The inability to hire the most-qualified candidate is especially 

burdensome for small businesses. See Barth, 2 F.3d at 1188. In Barth, 

the employer valued flexibility because it had a “thin staff[]” of only 

seventy employees to work in all of its locations; having employees 

whose medical clearances allowed them to work anywhere was 

especially critical. Id. at 1182, 1188. The Barth employer thus designed 

its hiring criteria to require these medical clearances. See id. Similarly, 

Vita’s small size — sixty employees, J.A. 3 — makes each employee’s 

contribution critical to the business’s success. Vita values job-related 

skills and an established record of high performance. See J.A. 32. It 

thus designed its hiring criteria to require these skills and 

backgrounds. See J.A. 25. Forcing Vita to hire Petitioner over more-
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qualified coworkers would have diminished the efficiency of Vita’s staff 

and imposed an undue hardship.  

Congress did not intend to force employers to accommodate 

employees with disabilities to the significant detriment of the 

employers’ businesses and the expectations of other employees. The 

ADA requires employers to make accommodations, but only when they 

are reasonable and not unduly burdensome. Petitioner’s 

accommodation would upset Congress’s careful balance. It is not his 

role, nor this Court’s, to now rewrite the ADA. This Court should 

affirm the grant of summary judgment. 

II. THE ADA DOES NOT PROTECT PETITIONER FROM 
EMPLOYMENT ACTION TAKEN ON THE BASIS OF HIS 
ILLEGAL MARIJUANA USE. 

 
 The ADA excludes from coverage “any employee or applicant 

who is currently engaging in the illegal use of drugs, when the 

[employer] acts on the basis of such use.” 42 U.S.C. § 12114(a). “Illegal 

use of drugs” is defined as  

the use of drugs, the possession or distribution of which is 
unlawful under the Controlled Substances Act [21 U.S.C. § 801 
et seq.]. Such term does not include the use of a drug taken 
under supervision by a licensed health care professional, or 
other uses authorized by the Controlled Substances Act or other 
provisions of Federal law. 
 

Id. § 12111(6)(A). This provision references federal law three times, 

including two references to the Controlled Substances Act (CSA), 

Congress’s comprehensive drug-regulation statute. In the CSA, 
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Congress schedules controlled substances according to their medical 

benefits. See 21 U.S.C. § 812(b) (2012). Congress has found that the 

drugs listed on Schedules II through V have accepted medical uses, 

while the drugs listed on Schedule I have none. See id. The CSA 

therefore makes it illegal to possess, manufacture, distribute, or 

dispense Schedule I drugs, id. §§ 841(a)(1), 844(a), unless a 

practitioner receives permission to research a drug in a federally pre-

approved study, see id. § 823(f). Marijuana is a Schedule I drug, as are 

ecstasy, heroin, and LSD. See id. § 812(c). 

The ADA’s drug-use exclusion, including its exception for drug 

use under professional supervision, is tied to federal law alone. 

Petitioner seeks ADA protection from employer actions based on his 

state-authorized, but federally illegal, drug use. But there are no 

grounds for defining supervised use by reference to state laws like the 

AMMA. Instead, the ADA’s plain text and ordinary meaning, as well as 

the broader context of the ADA and CSA, all anchor the drug-use 

exclusion to federal law. The ADA’s legislative history, though silent 

on this precise issue, nonetheless demonstrates that Congress intended 

for the exclusion to be expansive. Moreover, Petitioner’s reading would 

force the Court to confront a constitutional question of preemption, 

fundamentally alter the balance of federal and state power over drug 

regulation through an ancillary provision of a civil rights statute, and 
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lead to absurd results. This Court should avoid an interpretation that 

contradicts Congress’s will and hold that Petitioner is not protected 

under the ADA from action taken on the basis of his Schedule I drug 

use.  

A. The text and context of § 12111(6)(A) make clear that 
Petitioner’s federally prohibited marijuana use is an 
“illegal use of drugs.”  

 
This Court “must enforce plain and unambiguous statutory 

language according to its terms.” Hardt v. Reliance Standard Life Ins. 

Co., 130 S. Ct. 2149, 2156 (2010). Section 12111(6)(A)’s ordinary 

meaning indicates that the supervised-use exception covers only drug 

use authorized by federal law. This is the only interpretation that gives 

full meaning to every word in the statute, and it is confirmed by 

§ 12111(6)(A)’s broader context. Given these indicators of Congress’s 

intent, neither the rule of the last antecedent nor placement of a 

comma can transform the text’s plain meaning.  

1. Section 12111(6)(A)’s plain language and the ordinary 
meaning of “other” limit the supervised-use exception to 
federally authorized uses. 
 

Statutory interpretation begins with the ordinary meaning of 

the statute’s words, as identified by reference to their dictionary 

definitions. See, e.g., Carey v. Saffold, 536 U.S. 214, 219-20 (2002). 

Courts presume that a word maintains the same meaning throughout 

a statute, particularly when the word “is repeated within a given 
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sentence.” Brown v. Gardner, 513 U.S. 115, 118 (1994). 

Section 12111(6)(A) contains two clauses listing examples of exceptions 

to the ADA’s drug-use exclusion: (1) “the use of a drug taken under 

supervision by a licensed health care professional” and (2) “other uses 

authorized by the [CSA] or other provisions of Federal law.” 42 U.S.C. 

§ 12111(6)(A) (emphasis added). The use of the word “other” indicates 

that the second clause subsumes the first.  

The ordinary meaning of “other” indicates it is always 

understood in relation to something else. “Other” can mean “additional 

or further,” or it can mean “different or distinct from the one 

mentioned.” Webster's Third New International Dictionary 1598 (1981). 

Here, the “other” in “other provisions of federal law” is best understood 

to mean “additional or further,” because the CSA, a federal statute, is a 

subset of federal law. Therefore, “other provisions of federal law” 

describes provisions “additional or further” to the CSA. 

Because “other” must have the same meaning within the same 

sentence, supervised use must also be a subset of “other uses 

authorized by the CSA or other provisions of federal law.” These “other 

uses” are additional to, not different from, the supervised-use 

exception. Petitioner suggests that Congress used the word “other” 

twice in the same sentence, ten words apart, but gave each word a 

different meaning. See Pet’r’s Br. 46. Congress does not speak this 
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way. Rather, the provision’s ordinary meaning demonstrates that the 

ADA’s supervised-use exception must be federally authorized.  

The “commonsense conception” of the provision underscores the 

ordinary meaning of “other.” Lopez v. Gonzales, 549 U.S. 47, 53 (2006). 

Common sense dictates that it would be “outright awkward” to use the 

word “other” unless supervised uses were a subset of federally 

authorized uses. James v. City of Costa Mesa, 700 F.3d 394, 399 (9th 

Cir. 2012). Consider § 12111(6)(A) in less technical terms: if a friend 

announced she was going to “pick up a hamburger, or other snack from 

the Dollar Menu or other McDonald’s menu,” anyone would know she 

was headed to McDonald’s. While she could buy a burger from 

Wendy’s, the use of “other” and two references to McDonald’s clarify 

that is not her intent. Similarly, the ADA’s use of “other” and two 

references to federal law indicate that Congress intended to limit the 

supervised-use exception to federal law.  

The use of “or” does not change this conclusion. Petitioner 

argues that § 12111(6)(A)’s first “or” signals that the supervised-use 

exception must be completely independent from federal law. Pet’r’s Br. 

41-43. Yet he ignores the provision’s second “or,” which cannot signal 

that the CSA is wholly separate from “other provisions of federal law,” 

because the CSA is, of course, a provision of federal law. Though this 

second “or” suggests some distinction — there may be uses authorized 
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by federal law that are not included in the CSA, just as there are 

snacks on other McDonald’s menus that are not on the Dollar Menu — 

the “or” does not signal that the two phrases have completely 

independent meanings.  

Because words must have the same meaning within the same 

sentence, the first “or” cannot imply that the two phrases it joins have 

entirely separate meanings. There may be supervised uses that are not 

covered by the CSA, like there are hamburgers that are not on the 

Dollar Menu. But the ordinary understanding of the sentence as a 

whole indicates that these supervised uses must still be covered by 

federal law,3 just as our friend’s announcement signals that her burger 

will be from McDonald’s. “Or” does not entail complete disjunction 

where the natural understanding suggests otherwise, and it therefore 

cannot import state law where Congress did not intend it. 

2. Limiting § 12111(6)(A) to federally authorized uses is the 
only interpretation that gives meaning to every word in the 
provision. 

 
Courts must choose interpretations that give meaning to every 

word in a provision. Setser v. United States, 132 S. Ct. 1463, 1470 

(2012). If, as Petitioner contends, § 12111(6)(A) creates two 

                                         
3 For example, the federal government oversees a Compassionate Access Program 
that provides medical marijuana to a small number of patients. Mark Eddy, Cong. 
Research Serv., RL 33211, Medical Marijuana: Review and Analysis of Federal and 
State Policies 8 (2010). The federal government created the program by executive 
action to settle a lawsuit. Id. 
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independent exceptions, Pet’r’s Br. 41-45, then the use of “other” in 

“other uses authorized by the CSA” becomes irrelevant. Congress could 

have omitted it entirely, instead writing that illegal drug use “does not 

include the use of a drug taken under supervision by a licensed health 

care professional, or uses authorized by the CSA.” Petitioner’s 

interpretation would read a word entirely out of the statute and cannot 

stand. 

In contrast, if the supervised-use exception is limited to federal 

law, then all of the words in § 12111(6)(A) have meaning: they 

comprise a list illustrating federally authorized exceptions to the drug-

use exclusion. Congress often includes an illustrative list to guide 

courts. See, e.g., Paroline v. United States, 134 S. Ct. 1710, 1721 (2014). 

In Paroline, this Court evaluated a statutory list of costs recoverable 

by child pornography victims, including medical services, therapy, lost 

income, and “any other losses suffered by the victim as a proximate 

result of the offense.” Id. at 1720 (citing 18 U.S.C. § 2259(b)(3)(F) 

(2012)). This Court concluded that although all listed costs had to be 

incurred “as a proximate result of the offense,” the statute’s list was 

not superfluous because it “provide[d] guidance” regarding the types of 

losses Congress thought most likely. Id. at 1721. Likewise, physician-

supervised and CSA-authorized uses are examples of the kinds of 

federally authorized uses that Congress anticipated. Here, the 
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repetition adds clarity and meaning to § 12111(6)(A) by providing 

guidance on Congress’s intent. 

3. The context of the ADA and CSA demonstrates Congress’s 
intent to define “illegal use of drugs” by reference to federal 
law.  
 

This Court interprets statutory phrases in the context of the 

statute as a whole. Samantar v. Yousuf, 560 U.S. 305, 319 (2010). 

Where Congress intended to incorporate other laws throughout the 

ADA, it did so explicitly and for discrete purposes. Yet nothing in 

§ 12111(6)(A), the rest of the ADA, or the CSA demonstrates any 

congressional intent to authorize states to override federal drug laws 

through the supervised-use exception.  

Section 12111(6)(A) repeatedly references and incorporates 

federal law. This short statutory provision mentions federal law three 

times and explicitly incorporates the CSA twice for the purpose of 

setting the exclusion’s boundaries. See 42 U.S.C. § 12111(6)(A). The 

ADA’s next section also imports federal law, turning to the CSA to 

define “drug.” Id. § 12111(6)(B). In fact, the ADA explicitly 

incorporates other laws for particular purposes throughout its 

provisions. For example, it adopts portions of the Drug-Free Workplace 

Act of 1988 to suggest standards for employee behavior, see id. 

§ 12114(c)(3); the Civil Rights Act of 1964 to define remedies, see id. 
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§ 12117(a); and state insurance laws to exempt certain insurance 

providers from ADA requirements, see id. § 12201(c)(1).  

Likewise, § 12111(6)(A) obliquely references state law for the 

specific purpose of incorporating state physician-licensing schemes. 

But recognition of states’ traditional licensing authority is not an 

affirmative authorization for states to override federal drug laws. 

Congress referenced state law here for a discrete purpose that 

Petitioner cannot now expand.  

Indeed, it would be incongruous for Congress to implicitly allow 

states to authorize marijuana use in a provision that explicitly 

incorporates the CSA, which unequivocally bans marijuana use. When 

a statute relates to another, courts should interpret that statute so as 

not to impede the operation of the other. See POM Wonderful LLC v. 

Coca-Cola Co., 134 S. Ct. 2228, 2238 (2014). Petitioner’s interpretation 

would undermine the clear purpose the CSA has had since its 

inception. Congress enacted the CSA when the nation was facing “a 

massive [drug] problem that require[d] a concerted and coordinated 

national effort.” S. Rep. No. 91-1341, at 2 (1970). State laws had failed 

to fix the problem, so Congress enacted the CSA “to consolidate the 

growing number of piecemeal drug laws and to enhance federal drug 

enforcement powers.” Gonzales v. Raich, 545 U.S. 1, 12 (2005). 

Interpreting the ADA to incorporate an exception for state-authorized 
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drug use would reintroduce the patchwork regulatory scheme that 

Congress had intended to replace with its own “comprehensive 

regime.” Id.  

More specifically, Petitioner’s reading would undermine 

Congress’s unequivocal federal ban on marijuana. See 21 U.S.C. §§ 812 

(b)(1), 841(a)(1), 844(a). Petitioner raises the specter of employer 

interference with employee medical decisions. Pet’r’s Br. 49-50. But the 

decision to deny employees medical marijuana was Congress’s, not any 

employer’s — and this Court has held that regulating marijuana is 

well within Congress’s power. Raich, 545 U.S. at 22. Congress has had 

multiple opportunities to reclassify marijuana or amend the CSA to 

recognize state-authorized use. See id. at 14-15, 15 n.23. Yet it has 

always maintained “a blanket federal prohibition on the use of 

marijuana without regard to state permission to use marijuana for 

medical purposes.” Emerald Steel Fabricators, Inc. v. Bureau of Labor 

& Indus., 230 P.3d 518, 529 (Or. 2010) (en banc) (citing United States v. 

Oakland Cannabis Buyers’ Coop., 532 U.S. 483, 494 & n.7 (2001)).  

The CSA and ADA are indeed “capable of co-existence,” Pet’r’s 

Br. 54, but not under Petitioner’s interpretation of § 12111(6)(A). 

Petitioner contends that the statutes govern independently in separate 

regulatory spheres, Pet’r’s Br. 54-55, but the ADA’s explicit 

incorporation of the CSA means the statutes are necessarily 
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intertwined. Reading the ADA to protect state-authorized marijuana 

use directly undermines the CSA. Congress would not take such an 

incoherent stance on marijuana — protecting its use in one statute 

while banning it in another. In contrast, limiting the supervised-use 

exception to federally authorized uses respects the CSA’s sweeping 

federal scheme of drug regulation and ban on marijuana while giving 

effect to the ADA’s plain text.  

4. Neither the rule of the last antecedent nor the placement of 
a comma can change the text’s unambiguous meaning. 
 

The rule of the last antecedent is “not an absolute and can 

assuredly be overcome by other indicia of meaning.” Paroline, 134 S. 

Ct. at 1721 (quoting Barnhart v. Thomas, 540 U.S. 20, 26 (2003)). 

Indeed, when “the natural construction of the language demands [it],” 

the list’s last modifying clause should apply to all the items before it. 

Id. (quoting Porto Rico Ry., Light & Power Co. v. Mor, 253 U.S. 345, 

348 (1920)). For example, in Paroline, this Court held that the rule of 

the last antecedent did not dictate the Court’s interpretation. Id. at 

1721-22. Congress had drafted the statute at issue to limit recoverable 

costs, and its natural construction required the Court to apply the last 

qualifier to each item on the statutory list to give effect to this limit. 

Id. 

Section 12111(6)(A)’s plain meaning and context similarly 

demonstrate Congress’s intent to limit its exceptions to federally 
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authorized uses. The phrase “authorized by the CSA or other 

provisions of federal law” therefore naturally applies to the supervised-

use exception to give effect to this limit. The rule of the last antecedent 

is inapplicable because the other indicia of meaning consistently point 

in the other direction.   

Nor can a comma create ambiguity when the text is otherwise 

clear. See Pet’r’s Br. 43-45. An “analysis based only on punctuation is 

necessarily incomplete and runs the risk of distorting a statute’s true 

meaning.” U.S. Nat’l Bank of Or. v. Indep. Ins. Agents of Am., Inc., 508 

U.S. 439, 454 (1993). Commas, for example, can be used to “enhance 

the readability” of a statute, especially if that statute might be difficult 

to follow. Cablevision of Bos., Inc. v. Pub. Improvement Comm’n of Bos., 

184 F.3d 88, 101 (1st Cir. 1999). Therefore, when interpreting a 

provision, this Court looks to “the whole law, and to its object and 

policy.” U.S. Nat’l Bank of Or., 439 at 455 (quoting United States v. 

Heirs of Boisdoré, 49 U.S. (8 How.) 113, 122 (1850)). Here, the ADA’s 

object and policy, evident in its text and context, are clear: the statute 

recognizes only federally authorized drug use. A comma does not have 

the power to import otherwise absent state laws into a federal statute. 
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B. Even if the text were ambiguous, the ADA’s legislative 
history and the consequences of Petitioner’s 
interpretation demonstrate that the supervised-use 
exception is limited to federally authorized uses. 

 
This Court need not turn to legislative history because 

§ 12111(6)(A)’s text is clear. See Exxon Mobil Corp. v. Allapattah 

Servs., Inc., 545 U.S. 546, 568 (2005). This Court takes this step only if 

the text is ambiguous and the legislative history is clear. Id. Should 

this Court find it necessary to consider the ADA’s legislative history, it 

would confirm Congress’s intent to create an expansive drug-use 

exclusion. It would not, however, resolve the specific question of 

whether Congress intended § 12111(6)(A) to incorporate state medical 

marijuana laws.  

Conversely, the consequences of Petitioner’s interpretation do 

answer this question: § 12111(6)(A) does not incorporate state-

authorized uses. First, Petitioner’s interpretation would force this 

Court to confront unnecessary constitutional questions and preempt 

§ 12-102 of the AMMA. Second, it would require this Court to hold that 

Congress overhauled its federal drug scheme through a narrow 

exception in an unrelated statute. Third, Petitioner’s interpretation 

would lead to absurd results, requiring this Court to grant physicians 

the power to override federal laws. This Court should not mandate 

these undesirable outcomes when the natural reading of § 12111(6)(A) 

does not require it.  
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1. The broad themes of the ADA’s legislative history confirm 
the text’s plain meaning, but the legislative history does not 
resolve the precise question before this Court.  

 
 Legislative history is useful where it confirms this Court’s 

interpretation of the text. See Mohamad v. Palestinian Auth., 132 S. 

Ct. 1702, 1710 (2012). Where legislative history does not speak directly 

to the question at issue, this Court will consider it broadly to identify 

general intent. See Mass. Mut. Life Ins. Co., 473 U.S. at 145-48. The 

ADA’s legislative history confirms that Congress intended to allow 

employers to make hiring decisions based on employees’ use of 

federally prohibited drugs.  

Congress wrote an expansive drug-use exclusion to capture the 

full spectrum of drug abuse. The bill’s sponsor, for example, 

emphasized that the exclusion would apply to every type of drug user, 

from “a casual user of drugs [to] an addict[,] and regardless of whether 

his or her illegal drug use [had] any adverse impact on job 

performance.” 135 Cong. Rec. S10,777 (daily ed. Sept. 7, 1989) 

(statement of Sen. Harkin). The House Conference Report similarly 

confirmed that the exclusion was meant to be temporally broad; 

current use was “not intended to be limited to persons who use[d] 

drugs on the day of, or within a matter of days or weeks before, the 

employment action in question.” H.R. Rep. No. 101-596, at 64 (1990) 

(Conf. Rep.). Congress certainly intended to afford sweeping 
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protections through the ADA, see Pet’r’s Br. 50, but its intent to effect a 

broad and bright-line exclusion for current illegal drug users was just 

as clear. Petitioner’s attempt to create a loophole for state-authorized 

drug use runs contrary to Congress’s intent and cannot stand. 

Yet while the legislative history is generally helpful, it does not 

address the specific relationship between the ADA’s supervised-use 

exception and state-authorized drug use. This Court should give it 

limited weight because it (1) fails to speak “directly and explicitly” to 

the issue and (2) is otherwise ambiguous. Allapattah, 545 U.S. at 571; 

see also id. at 568-71.  

First, the ADA’s legislative history fails to directly and explicitly 

address the role of state law in the supervised-use exception. “[N]ot one 

word in the statute or in the legislative history” states that Congress 

intended to protect individuals currently using drugs prohibited by 

federal law but authorized by state law. James, 700 F.3d at 402.  

Second, the portions of the ADA’s legislative history addressing 

§ 12111(6)(A) are ambiguous, supporting conflicting interpretations. 

Petitioner argues, for example, that a drafting change — replacing 

“pursuant to a valid prescription” with “under supervision by a 

licensed health care professional” — broadened the supervised-use 

exception to recognize state medical marijuana laws. See Pet’r’s Br. 48-

49. However, even if this revision did broaden the exception, it did not 
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clearly do so to encompass state marijuana laws; the provision could 

have been broadened simply to cover federally authorized, 

experimental drug uses. See James, 700 F.3d at 400 (citing 21 U.S.C. 

§ 823(f)).  

Petitioner also argues that a House Committee Report listing 

physician-supervised use separately from “uses authorized by the CSA 

or other provisions of federal law” proves that physician-supervised use 

does not need to be federally authorized. Pet’r’s Br. 42-43. This is not 

so. This legislative history could merely demonstrate congressional 

intent to protect the government’s Compassionate Access Program, 

which was authorized by the executive branch and allowed physician-

supervised use of marijuana outside of the CSA or other federal 

statutes. See Eddy, supra note 3, at 8. Or, the provision could be read, 

as suggested by the James court, to “rest on the unstated 

assumption — quite plausible at the time — that professionally 

supervised use of illegal drugs would always be consistent with the 

CSA.” 700 F.3d at 400.4 Ultimately, this ambiguous House Report is “of 

limited persuasive value.” Id. The ADA’s legislative history does not 
                                         
4 Petitioner argues that this background assumption ignores the fact that states had 
passed medical marijuana laws prior to 1990. Pet’r’s Br. 52. But those early laws 
were all consistent with the CSA: they only decriminalized marijuana use or 
authorized it for research purposes that still required approval under the 
CSA. See Alyson Martin & Nushin Rashidian, A New Leaf: The End of Cannabis 
Prohibition 55-59 (2014); Steven W. Bender, Joint Reform?: The Interplay of State, 
Federal, and Hemispheric Regulation of Recreational Marijuana and the Failed War 
on Drugs, 6 Alb. Gov't L. Rev. 359, 369-72 (2013). 
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clearly address the question at issue, though its broad themes confirm 

that § 12111(6)(A) covers only federally authorized drug use.   

2. Petitioner’s interpretation would force the Court to resolve 
the constitutional question of preemption and find that the 
CSA preempts § 12-102 of the AMMA.  
 

a. Petitioner’s interpretation raises a serious 
constitutional question that must be avoided. 

 
Where an interpretation “raise[s] serious constitutional 

problems, and where an alternative interpretation of the statute is 

‘fairly possible,’” this Court should “construe the statute to avoid such 

problems.” INS v. St. Cyr, 533 U.S. 289, 300 (2001) (quoting Crowell v. 

Benson, 285 U.S. 22, 62 (1932)). A direct conflict is not required; a 

proposed statutory interpretation need only implicate the Constitution 

for the Court to choose a nonproblematic alternative. See United States 

v. X-Citement Video, Inc., 513 U.S. 64, 68-69 (1994) (rejecting a 

statute’s “most natural grammatical reading” because it raised 

constitutional concerns, id. at 68).  

Petitioner’s interpretation implicates the Supremacy Clause by 

introducing a preemption issue. See Chi. and N.W. Transp. Co. v. Kalo 

Brick & Tile Co., 450 U.S. 311, 317 (1981). If state-authorized drug use 

were not “illegal drug use” under the ADA, this Court would need to 

determine whether § 12-102 of the AMMA impermissibly conflicts with 

Congress’s objectives for the CSA and is thus preempted. This Court 

need not reach this question, however, because the natural reading of 
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§ 12111(6)(A) ties the supervised-use exception to federal law and 

raises no constitutional concerns. This Court should reject Petitioner’s 

interpretation to avoid a constitutional question.  

b. If this Court confronts the constitutional issue, then the 
CSA preempts § 12-102 of the AMMA, and Petitioner’s 
marijuana use is excluded from ADA coverage. 

 
Conflict preemption occurs when a state law “stands as an 

obstacle to” implementing Congress’s intent. Hines v. Davidowitz, 312 

U.S. 52, 67 (1941). When a state law authorizes conduct the federal 

government forbids, a conflict exists because the state authorization 

impedes Congress’s intent. See Mich. Canners & Freezers Ass’n v. 

Agric. Mktg. & Bargaining Bd., 467 U.S. 461, 478 (1984). Once a state 

law is preempted, claims premised on that law cannot survive. See 

Cipollone v. Liggett Grp., Inc., 505 U.S. 504, 516 (1992).  

For example, in Emerald Steel, 230 P.3d 518 (Or. 2010) (en 

banc), the court considered whether Oregon’s disability statute, which 

tracked the ADA’s definition of “illegal use of drugs,” protected an 

individual using medical marijuana authorized by state law. Id. at 

520-21. The court held that the CSA preempted the provision of 

Oregon’s law authorizing medical marijuana. Id. at 529. Since the 

CSA’s purpose was to prohibit the use of marijuana, the state’s 

affirmative authorization of its use conflicted with the CSA’s objective. 

Id. Then, once the state law authorizing the marijuana use was 
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preempted, “that basis for excluding medical marijuana use from the 

phrase ‘illegal use of drugs’ . . . [was] not available.” Id. at 534. The 

state disability statute did not protect the employee from dismissal 

based on his marijuana use. Id. at 535.  

Like Oregon’s drug law, § 12-102 of the AMMA affirmatively 

authorizes individuals to “engage in the medical use of marijuana.” 

Ames Rev. Stat. § 12-102 (2007). This is conduct the CSA forbids. See 

21 U.S.C. §§ 812(c), 841(a)(1), 844(a). Section 12-102’s affirmative 

authorization of marijuana use thwarts the CSA’s objectives, see supra 

Section II.A.3, so § 12-102 is preempted.5 

This conclusion stands even though preemption here implicates 

traditional state powers. Despite its general preference for avoiding 

preemption in fields traditionally occupied by the states, this Court 

will find a conflicting state law preempted when Congress clearly 

states that it should do so. See Altria Grp., Inc. v. Good, 555 U.S. 70, 77 

(2008). In the CSA, Congress clearly authorized conflict preemption: it 

empowered courts to find state laws preempted wherever they present 

a “positive conflict” and “cannot consistently stand together” with the 

CSA. 21 U.S.C. § 903. This clear statement confirms that the CSA 

                                         
5 Provisions that affirmatively authorize conduct prohibited by the CSA differ from 
provisions that merely decriminalize it. Congress has no authority to compel states to 
criminalize marijuana, see Printz v. United States, 521 U.S. 898, 935 (1997), so there 
is no preemption problem where states “exempt medical marijuana use from criminal 
liability,” Emerald Steel Fabricators, Inc. v. Bureau of Labor and Indus., 230 P.3d 
518, 530 (Or. 2010) (en banc). 
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preempts § 12-102 of the AMMA and negates Petitioner’s claim that 

his medical marijuana use is legal under the ADA. 

3. Congress would not have used an ancillary provision in the 
ADA to alter the federal-state balance of power to regulate 
drugs and provide protections for drug use it has 
consistently banned.  
 

Congress “does not alter the fundamental details of a regulatory 

scheme in vague terms or ancillary provisions — it does not, one might 

say, hide elephants in mouseholes.” Whitman v. Am. Trucking Ass’ns, 

531 U.S. 457, 468 (2001). In FDA v. Brown & Williamson Tobacco 

Corp., 529 U.S. 120 (2000), the Court held that Congress would not 

have used vague language to transfer its power to regulate cigarettes 

to the FDA, id. at 160, noting that “Congress, for better or for worse, 

[had] created a distinct regulatory scheme for tobacco products.” Id. at 

159.  

Petitioner would likewise read vague language in an ancillary 

provision of the ADA to implicitly transfer to states a power that 

Congress reserved for itself. In the CSA, Congress established an 

elaborate procedure for regulating drugs according to their dangers 

and medical benefits. See 21 U.S.C. § 812(b). Yet Petitioner’s 

interpretation of § 12111(6)(A) would allow states to ignore Congress’s 

procedure and decide for themselves which drug uses are protected for 

federal purposes, even though Congress has repeatedly declined to 

authorize marijuana use, see Raich, 545 U.S. at 14-15, 15 n.23. 
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Petitioner’s interpretation would suggest that Congress not only 

reversed its long-standing opposition to marijuana, but also went a 

step further and affirmatively gave benefits to marijuana users. 

Congress would not have done all of this through an ancillary provision 

of the ADA. 

4. Congress would not have intended the absurdity that 
would result from Petitioner’s interpretation. 

 
This Court will avoid statutory interpretations that produce 

absurd results. See, e.g., McNeill v. United States, 131 S. Ct. 2218, 

2223 (2011). In McNeill, this Court considered whether a previous 

state conviction counted toward a sentencing enhancement under the 

Armed Career Criminal Act (ACCA). Id. at 2220. This Court adopted 

the “natural reading” of the statute, which looked at state sentencing 

possibilities at the time of conviction, rather than at the time of federal 

sentencing. Id. at 2223-24. It avoided the opposite reading because 

that reading would lead to absurd results, like having prior convictions 

“disappear” for ACCA purposes when states changed their criminal 

penalties before federal sentencing. Id. at 2223.  

Similarly, this Court should avoid absurd results by limiting 

§ 12111(6)(A)’s supervised-use exception to federal law. Opening the 

door to state-authorized drug use would make the supervised-use 

exception a “capacious loophole”: if the exception were not tied to 

federal law, there would be no textual basis for any limit at all. James, 
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700 F.3d at 403. The ADA would bar employers from acting on the 

basis of any supervised drug use, even if that use were illegal under all 

state and federal law. For example, a doctor could agree to supervise 

an ADA-qualified individual’s use of heroin, even though heroin is 

banned by the CSA and illegal in all fifty states. Under Petitioner’s 

interpretation, this individual’s employer would be unable to act on the 

basis of this universally illegal drug use. Congress did not intend such 

an absurd result, and this Court should reject an interpretation that 

necessarily leads to one. 

Congress has spoken clearly: the ADA does not protect 

Petitioner’s marijuana use. This Court should not now rewrite the 

ADA to provide Petitioner relief that Congress never intended. This 

Court should affirm the grant of summary judgment. 

 

CONCLUSION 

The ADA obligates employers to accommodate employees with 

disabilities, but these obligations are not without limit. Employers are 

not required to violate bona-fide, merit-based hiring policies and 

guarantee positions to employees who have not earned them. Nor are 

employers prevented from taking action against employees who have 

chosen to use illegal drugs in violation of federal law. Petitioner asks 

this Court to disregard the ADA’s limits, but this is not the Court’s role. 

Congress’s will must be respected.  
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For the foregoing reasons, the judgment of the U.S. Court of 

Appeals for the Ames Circuit should be affirmed.  
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APPENDIX 

Americans with Disabilities Act (ADA),  
42 U.S.C. §§ 12101 et seq. (2012) 

(selected sections) 
 
§ 12101. Findings and purpose  
	
(a) Findings  
The Congress finds that— 

 
(1) physical or mental disabilities in no way diminish a person’s 
right to fully participate in all aspects of society, yet many 
people with physical or mental disabilities have been precluded 
from doing so because of discrimination; others who have a 
record of a disability or are regarded as having a disability also 
have been subjected to discrimination; 

 
(2) historically, society has tended to isolate and segregate 
individuals with disabilities, and, despite some improvements, 
such forms of discrimination against individuals with 
disabilities continue to be a serious and pervasive social 
problem; 

 
(3) discrimination against individuals with disabilities persists 
in such critical areas as employment, housing, public 
accommodations, education, transportation, communication, 
recreation, institutionalization, health services, voting, and 
access to public services; 

 
(4) unlike individuals who have experienced discrimination on 
the basis of race, color, sex, national origin, religion, or age, 
individuals who have experienced discrimination on the basis of 
disability have often had no legal recourse to redress such 
discrimination; 

 
(5) individuals with disabilities continually encounter various 
forms of discrimination, including outright intentional exclusion, 
the discriminatory effects of architectural, transportation, and 
communication barriers, overprotective rules and policies, 
failure to make modifications to existing facilities and practices, 
exclusionary qualification standards and criteria, segregation, 
and relegation to lesser services, programs, activities, benefits, 
jobs, or other opportunities; 
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(6) census data, national polls, and other studies have 
documented that people with disabilities, as a group, occupy an 
inferior status in our society, and are severely disadvantaged 
socially, vocationally, economically, and educationally; 
 
(7) the Nation’s proper goals regarding individuals with 
disabilities are to assure equality of opportunity, full 
participation, independent living, and economic self-sufficiency 
for such individuals; and 

 
(8) the continuing existence of unfair and unnecessary 
discrimination and prejudice denies people with disabilities the 
opportunity to compete on an equal basis and to pursue those 
opportunities for which our free society is justifiably famous, 
and costs the United States billions of dollars in unnecessary 
expenses resulting from dependency and nonproductivity. 

 
(b) Purposes  
It is the purpose of this chapter— 
 

(1) to provide a clear and comprehensive national mandate for 
the elimination of discrimination against individuals with 
disabilities; 

 
(2) to provide clear, strong, consistent, enforceable standards 
addressing discrimination against individuals with disabilities; 

 
(3) to ensure that the Federal Government plays a central role 
in enforcing the standards established in this chapter on behalf 
of individuals with disabilities; and 

 
(4) to invoke the sweep of congressional authority, including the 
power to enforce the fourteenth amendment and to regulate 
commerce, in order to address the major areas of discrimination 
faced day-to-day by people with disabilities. 

 
* * * 

 
§ 12111.  Definitions 
As used in this subchapter: 

 
* * * 
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(6) Illegal use of drugs 
(A) In general 
The term “illegal use of drugs” means the use of drugs, the 
possession or distribution of which is unlawful under the 
Controlled Substances Act [21 U.S.C. 801 et seq.].  Such term 
does not include the use of a drug taken under supervision by a 
licensed health care professional, or other uses authorized by the 
Controlled Substances Act or other provisions of Federal law. 

 
(B) Drugs 
The term “drug” means a controlled substance, as defined in 
schedules I through V of section 202 of the Controlled 
Substances Act [21 U.S.C. 812]. 

 
* * * 

 
(8) Qualified individual 
The term “qualified individual” means an individual who, with or 
without reasonable accommodation, can perform the essential 
functions of the employment position that such individual holds or 
desires. For the purposes of this subchapter, consideration shall be 
given to the employer’s judgment as to what functions of a job are 
essential, and if an employer has prepared a written description before 
advertising or interviewing applicants for the job, this description shall 
be considered evidence of the essential functions of the job. 
 
(9) Reasonable accommodation 
The term “reasonable accommodation” may include 
 

(A) making existing facilities used by employees readily 
accessible to and usable by individuals with disabilities; and 
 
(B) job restructuring, part-time or modified work schedules, 
reassignment to a vacant position, acquisition or modification of 
equipment or devices, appropriate adjustment or modifications 
of examinations, training materials or policies, the provision of 
qualified readers or interpreters, and other similar 
accommodations for individuals with disabilities. 
 

(10) Undue hardship 
(A) In general 
The term “undue hardship” means an action requiring 
significant difficulty or expense, when considered in light of the 
factors set forth in subparagraph (B). 
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(B) Factors to be considered 
In determining whether an accommodation would impose an 
undue hardship on a covered entity, factors to be considered 
include 
 

(i) the nature and cost of the accommodation needed 
under this chapter; 
 
(ii) the overall financial resources of the facility or 
facilities involved in the provision of the reasonable 
accommodation; the number of persons employed at such 
facility; the effect on expenses and resources, or the 
impact otherwise of such accommodation upon the 
operation of the facility; 
 
(iii) the overall financial resources of the covered entity; 
the overall size of the business of a covered entity with 
respect to the number of its employees; the number, type, 
and location of its facilities; and 
 
(iv) the type of operation or operations of the covered 
entity, including the composition, structure, and functions 
of the workforce of such entity; the geographic 
separateness, administrative, or fiscal relationship of the 
facility or facilities in question to the covered entity. 

 
* * * 

 
§ 12112.  Discrimination 
 
(a) General rule 
No covered entity shall discriminate against a qualified individual on 
the basis of disability in regard to job application procedures, the 
hiring, advancement, or discharge of employees, employee 
compensation, job training, and other terms, conditions, and privileges 
of employment. 
 
(b) Construction 
As used in subsection (a) of this section, the term “discriminate against 
a qualified individual on the basis of disability” includes 
 

(1) limiting, segregating, or classifying a job applicant or 
employee in a way that adversely affects the opportunities or 
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status of such applicant or employee because of the disability of 
such applicant or employee; 
 
(2) participating in a contractual or other arrangement or 
relationship that has the effect of subjecting a covered entity’s 
qualified applicant or employee with a disability to the 
discrimination prohibited by this subchapter (such relationship 
includes a relationship with an employment or referral agency, 
labor union, an organization providing fringe benefits to an 
employee of the covered entity, or an organization providing 
training and apprenticeship programs); 
 
(3) utilizing standards, criteria, or methods of administration 
 

(A) that have the effect of discrimination on the basis of 
disability; 
 
(B) that perpetuates the discrimination of others who are 
subject to common administrative control; 
 

(4) excluding or otherwise denying equal jobs or benefits to a 
qualified individual because of the known disability of an 
individual with whom the qualified individual is known to have 
a relationship or association; 
 
(5) 

(A) not making reasonable accommodations to the known 
physical or mental limitations of an otherwise qualified 
individual with a disability who is an applicant or 
employee, unless such covered entity can demonstrate 
that the accommodation would impose an undue hardship 
on the operation of the business of such covered entity; or 
 
(B) denying employment opportunities to a job applicant 
or employee who is an otherwise qualified individual with 
a disability, if such denial is based on the need of such 
covered entity to make reasonable accommodation to the 
physical or mental impairments of the employee or 
applicant; 
 

(6) using qualification standards, employment tests or other 
selection criteria that screen out or tend to screen out an 
individual with a disability or a class of individuals with 
disabilities unless the standard, test or other selection criteria, 
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as used by the covered entity, is shown to be job-related for the 
position in question and is consistent with business necessity; 
and 
 
(7) failing to select and administer tests concerning employment 
in the most effective manner to ensure that, when such test is 
administered to a job applicant or employee who has a disability 
that impairs sensory, manual, or speaking skills, such test 
results accurately reflect the skills, aptitude, or whatever other 
factor of such applicant or employee that such test purports to 
measure, rather than reflecting the impaired sensory, manual, 
or speaking skills of such employee or applicant (except where 
such skills are the factors that the test purports to measure). 

 
* * * 

 
§ 12114.  Illegal use of drugs and alcohol 
 
(a) Qualified individual with a disability 
For purposes of this subchapter, qualified individual with a disability 
shall not include any employee or applicant who is currently engaging 
in the illegal use of drugs, when the covered entity acts on the basis of 
such use. 
 
(b) Rules of construction 
Nothing in subsection (a) of this section shall be construed to exclude 
as a qualified individual with a disability an individual who 
 

(1) has successfully completed a supervised drug rehabilitation 
program and is no longer engaging in the illegal use of drugs, or 
has otherwise been rehabilitated successfully and is no longer 
engaging in such use; 
 
(2) is participating in a supervised rehabilitation program and is 
no longer engaging in such use; or 
 
(3) is erroneously regarded as engaging in such use, but is not 
engaging in such use; 
 
except that it shall not be a violation of this chapter for a 
covered entity to adopt or administer reasonable policies or 
procedures, including but not limited to drug testing, designed 
to ensure that an individual described in paragraph (1) or (2) is 
no longer engaging in the illegal use of drugs. 
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(c) Authority of covered entity 
A covered entity 
 

(1) may prohibit the illegal use of drugs and the use of alcohol at 
the workplace by all employees; 

 
(2) may require that employees shall not be under the influence 
of alcohol or be engaging in the illegal use of drugs at the 
workplace; 
 
(3) may require that employees behave in conformance with the 
requirements established under the Drug-Free Workplace Act of 
1988 (41 U.S.C. 701 et seq.); 
 
(4) may hold an employee who engages in the illegal use of drugs 
or who is an alcoholic to the same qualification standards for 
employment or job performance and behavior that such entity 
holds other employees, even if any unsatisfactory performance 
or behavior is related to the drug use or alcoholism of such 
employee; and 

 
* * * 
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Controlled Substances Act (CSA), 
21 U.S.C. §§ 801 et seq. (2012) 

(selected sections) 
 

* * * 
 
§ 812. Schedules of controlled substances 
 

* * * 
 
(b) Placement on schedules; findings required 
Except where control is required by United States obligations under an 
international treaty, convention, or protocol, in effect on October 27, 
1970, and except in the case of an immediate precursor, a drug or other 
substance may not be placed in any schedule unless the findings 
required for such schedule are made with respect to such drug or other 
substance. The findings required for each of the schedules are as 
follows: 
 

(1) Schedule I-- 
(A) The drug or other substance has a high potential for 
abuse. 
(B) The drug or other substance has no currently accepted 
medical use in treatment in the United States. 
(C) There is a lack of accepted safety for use of the drug or 
other substance under medical supervision. 

 
(2) Schedule II-- 

(A) The drug or other substance has a high potential for 
abuse. 
(B) The drug or other substance has a currently accepted 
medical use in treatment in the United States or a 
currently accepted medical use with severe restrictions. 
(C) Abuse of the drug or other substances may lead to 
severe psychological or physical dependence. 

 
(3) Schedule III-- 

(A) The drug or other substance has a potential for abuse 
less than the drugs or other substances in schedules I and 
II. 
(B) The drug or other substance has a currently accepted 
medical use in treatment in the United States. 
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(C) Abuse of the drug or other substance may lead to 
moderate or low physical dependence or high 
psychological dependence. 

 
(4) Schedule IV-- 

(A) The drug or other substance has a low potential for 
abuse relative to the drugs or other substances in 
schedule III. 
(B) The drug or other substance has a currently accepted 
medical use in treatment in the United States. 
(C) Abuse of the drug or other substance may lead to 
limited physical dependence or psychological dependence 
relative to the drugs or other substances in schedule III. 

 
(5) Schedule V-- 

(A) The drug or other substance has a low potential for 
abuse relative to the drugs or other substances in 
schedule IV. 
(B) The drug or other substance has a currently accepted 
medical use in treatment in the United States. 
(C) Abuse of the drug or other substance may lead to 
limited physical dependence or psychological dependence 
relative to the drugs or other substances in schedule IV. 

 
* * * 

 
§ 823. Registration requirements 
 

* * * 
 

(f) Research by practitioners; pharmacies; research applications; 
construction of Article 7 of the Convention on Psychotropic Substances 
The Attorney General shall register practitioners (including 
pharmacies, as distinguished from pharmacists) to dispense, or 
conduct research with, controlled substances in schedule II, III, IV, or 
V, and shall modify the registrations of pharmacies so registered to 
authorize them to dispense controlled substances by means of the 
Internet, if the applicant is authorized to dispense, or conduct research 
with respect to, controlled substances under the laws of the State in 
which he practices. The Attorney General may deny an application for 
such registration or such modification of registration if the Attorney 
General determines that the issuance of such registration or 
modification would be inconsistent with the public interest. In 
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determining the public interest, the following factors shall be 
considered: 
 

(1) The recommendation of the appropriate State licensing board 
or professional disciplinary authority. 
 
(2) The applicant's experience in dispensing, or conducting 
research with respect to controlled substances. 
 
(3) The applicant's conviction record under Federal or State laws 
relating to the manufacture, distribution, or dispensing of 
controlled substances. 
 
(4) Compliance with applicable State, Federal, or local laws 
relating to controlled substances. 
 
(5) Such other conduct which may threaten the public health 
and safety. 

 
Separate registration under this part for practitioners engaging in 
research with controlled substances in schedule II, III, IV, or V, who 
are already registered under this part in another capacity, shall not be 
required. Registration applications by practitioners wishing to conduct 
research with controlled substances in schedule I shall be referred to 
the Secretary, who shall determine the qualifications and competency 
of each practitioner requesting registration, as well as the merits of the 
research protocol. The Secretary, in determining the merits of each 
research protocol, shall consult with the Attorney General as to 
effective procedures to adequately safeguard against diversion of such 
controlled substances from legitimate medical or scientific use. 
Registration for the purpose of bona fide research with controlled 
substances in schedule I by a practitioner deemed qualified by the 
Secretary may be denied by the Attorney General only on a ground 
specified in section 824(a) of this title. Article 7 of the Convention on 
Psychotropic Substances shall not be construed to prohibit, or impose 
additional restrictions upon, research involving drugs or other 
substances scheduled under the convention which is conducted in 
conformity with this subsection and other applicable provisions of this 
subchapter. 
 

* * * 
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§ 841. Prohibited acts  
 
(a) Unlawful acts 
Except as authorized by this subchapter, it shall be unlawful for any 
person knowingly or intentionally-- 
 

(1) to manufacture, distribute, or dispense, or possess with 
intent to manufacture, distribute, or dispense, a controlled 
substance; or 
 

(2) to create, distribute, or dispense, or possess with intent to 
distribute or dispense, a counterfeit substance. 

 
* * * 

 
§ 844. Penalties for simple possession 
 
(a) Unlawful acts; penalties 
It shall be unlawful for any person knowingly or intentionally to 
possess a controlled substance unless such substance was obtained 
directly, or pursuant to a valid prescription or order, from a 
practitioner, while acting in the course of his professional practice, or 
except as otherwise authorized by this subchapter or subchapter II of 
this chapter. It shall be unlawful for any person knowingly or 
intentionally to possess any list I chemical obtained pursuant to or 
under authority of a registration issued to that person under section 
823 of this title or section 958 of this title if that registration has been 
revoked or suspended, if that registration has expired, or if the 
registrant has ceased to do business in the manner contemplated by 
his registration. It shall be unlawful for any person to knowingly or 
intentionally purchase at retail during a 30 day period more than 9 
grams of ephedrine base, pseudoephedrine base, or 
phenylpropanolamine base in a scheduled listed chemical product, 
except that, of such 9 grams, not more than 7.5 grams may be imported 
by means of shipping through any private or commercial carrier or the 
Postal Service. Any person who violates this subsection may be 
sentenced to a term of imprisonment of not more than 1 year, and shall 
be fined a minimum of $1,000, or both, except that if he commits such 
offense after a prior conviction under this subchapter or subchapter II 
of this chapter, or a prior conviction for any drug, narcotic, or chemical 
offense chargeable under the law of any State, has become final, he 
shall be sentenced to a term of imprisonment for not less than 15 days 
but not more than 2 years, and shall be fined a minimum of $2,500, 
except, further, that if he commits such offense after two or more prior 
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convictions under this subchapter or subchapter II of this chapter, or 
two or more prior convictions for any drug, narcotic, or chemical 
offense chargeable under the law of any State, or a combination of two 
or more such offenses have become final, he shall be sentenced to a 
term of imprisonment for not less than 90 days but not more than 3 
years, and shall be fined a minimum of $5,000. Notwithstanding any 
penalty provided in this subsection, any person convicted under this 
subsection for the possession of flunitrazepam shall be imprisoned for 
not more than 3 years, shall be fined as otherwise provided in this 
section, or both. The imposition or execution of a minimum sentence 
required to be imposed under this subsection shall not be suspended or 
deferred. Further, upon conviction, a person who violates this 
subsection shall be fined the reasonable costs of the investigation and 
prosecution of the offense, including the costs of prosecution of an 
offense as defined in sections 1918 and 1920 of Title 28, except that 
this sentence shall not apply and a fine under this section need not be 
imposed if the court determines under the provision of Title 18 that the 
defendant lacks the ability to pay. 
 

* * * 
 

§ 903. Application of State law 
No provision of this subchapter shall be construed as indicating an 
intent on the part of the Congress to occupy the field in which that 
provision operates, including criminal penalties, to the exclusion of any 
State law on the same subject matter which would otherwise be within 
the authority of the State, unless there is a positive conflict between 
that provision of this subchapter and that State law so that the two 
cannot consistently stand together. 
 

* * * 
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Ames Medical Marijuana Act of 2007 (AMMA),  
Ames Rev. Stat.  §§ 12-100 et seq. 

(selected subsections) 
 

§ 12-100: Findings 
(1) Patients and physicians have found marijuana to be an effective 
treatment for suffering caused by debilitating medical conditions, and 
therefore, marijuana should be treated like other medicines; 
  
(2) Ames residents suffering from debilitating medical conditions 
should be allowed to use small amounts of marijuana without fear of 
civil or criminal penalties when their physicians advise that such use 
may provide a medical benefit to them and when other reasonable 
restrictions are met regarding that use; 
  
(3) The Ames Medical Marijuana Act is intended to allow patients with 
debilitating medical conditions who may benefit from the medical use 
of marijuana to be able to discuss freely with their physicians the 
possible risks and benefits of medical marijuana use and to have the 
benefit of their physician’s professional advice; and 
  
(4) The Ames Medical Marijuana Act is intended to make only those 
changes to existing Ames laws that are necessary to protect patients 
and their physicians from criminal and civil penalties, and are not 
intended to change current civil and criminal laws governing the use of 
marijuana for nonmedical purposes. 
  
§ 12-101: Definitions 
 

* * * 
 
(3) “Debilitating medical condition” means: 
  

(a) Cancer, glaucoma, agitation incident to Alzheimer’s disease, 
positive status for human immunodeficiency virus or acquired 
immune deficiency syndrome, or a side effect related to the 
treatment of these medical conditions; 

  
(b) A chronic or debilitating disease or medical condition that 
produces one or more of the following: severe and chronic pain, 
severe nausea, seizures, or severe and persistent muscle spasms. 

 
* * * 
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(8) “Marijuana” means all parts of any plant of the genus cannabis 
whether growing or not, and the seeds of such plant. 
  
(9) “Medical use” means the acquisition, possession, cultivation, use, 
administration, delivery, transfer or transportation of marijuana or 
paraphernalia relating to the administration of marijuana to treat or 
alleviate a registered qualifying patient’s debilitating medical 
condition or symptoms associated with the patient’s debilitating 
medical condition. 
  

* * * 
 
(12) “Physician” means a doctor of medicine who holds a valid and 
existing license to practice medicine under Ames law. 
  
(13) “Qualifying patient” means a person who has been diagnosed by a 
physician as having a debilitating medical condition. 
  
(14) “Registry identification card” means a document issued by the 
Ames Department of Health that identifies a person authorized to 
engage in the medical use of marijuana. 
  

* * * 
 
(18) “Written certification” means a document dated and signed by a 
physician, stating that in the physician’s professional opinion the 
patient is likely to receive therapeutic or palliative benefit from the 
medical use of marijuana to treat or alleviate the patient’s debilitating 
medical condition or symptoms associated with the debilitating 
medical condition. The physician must: 
  

(a) Specify the qualifying patient’s debilitating medical 
condition in the written certification. 
  
(b) Sign and date the written certification only in the course of 
a physician-patient relationship after the physician has 
completed a full assessment of the qualifying patient’s medical 
history. 
  
(c) Agree in the written certification to supervise the 
qualifying patient’s medical use of marijuana through 
assessments occurring not less frequently than once per month. 

  
* * * 
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§ 12-102: Medical Use of Marijuana 
A qualifying patient who possesses a registry identification card may 
engage in the medical use of marijuana only as justified to mitigate the 
symptoms or effects of the person’s debilitating medical condition.  A 
qualifying patient who possesses a registry identification card and is 
engaged in the medical use of marijuana in accordance with all rules 
and regulations under this chapter shall not be subject to criminal or 
civil sanctions. 
  
§ 12-103: Registration of qualifying patients 
A qualifying patient may apply for a registry identification card 
by submitting: 
  
(1) Written certification issued by a physician within the sixty 
days immediately preceding the date of application. 
  
(2) An application, including: 
  

(a) Name, mailing address, residence address, and date of birth 
of the qualifying patient. 
  
(b) Name, address, and telephone number of the qualifying 
patient’s physician. 

  
(3) The application fee. 
  

* * * 
 
§ 12-112: Required Notifications 
(1) A registered qualifying patient shall notify the Ames Department of 
Health within ten days of any change in the registered qualifying 
patient’s name or address or if the registered qualifying patient ceases 
to have his debilitating medical condition. 
  
(2) If the registered qualifying patient’s certifying physician notifies 
the Ames Department of Health in writing that either the registered 
qualifying patient has ceased to suffer from a debilitating medical 
condition or that the physician no longer believes the patient would 
receive therapeutic or palliative benefit from the medical use of 
marijuana, the qualifying patient’s registration card is void upon 
notification to the qualifying patient. 

 
* * * 


