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ARGUMENT 
	  

The Americans with Disabilities Act (“ADA”) is a civil rights 

statute intended to provide “equality of opportunity, full participation, 

independent living, and economic self-sufficiency” for individuals with 

disabilities by helping them obtain and retain employment.  42 U.S.C. 

§ 12101(7) (2012).  To achieve this purpose, the ADA requires 

employers to provide accommodations—including reassignment— 

when doing so is reasonable.  § 12112(b)(5)(A).  Vita fundamentally 

misconstrues the ADA’s purpose by taking the Act’s limited 

consideration of employer interests as license to grant inordinate 

weight to business concerns, thereby severely undermining the Act’s 

reasonable accommodation requirement.  Vita also ignores the ADA’s 

purpose when, in an effort to escape the plain meaning of the Act’s 

definition of “illegal use of drugs,” § 12111(6)(A), it deploys inapposite 

textual tools and raises a nonexistent constitutional issue.  Neither of 

these efforts to slip out from under the full force of the law is 

successful. 

I. REASSIGNMENT OVER A MOST-QUALIFIED 
APPLICANT POLICY IS REASONABLE.  

	  
A. Vita’s Interpretation of the ADA Would Eviscerate 

the Text’s Reassignment Provision.  
	  

Vita’s misunderstanding of the Act infects its assessment of 

whether reassignment over a most-qualified applicant policy is 
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reasonable.  Vita proposes four rules to assess reasonableness: two 

would render reassignment superfluous by requiring reassignment 

only when the employer’s transfer policy is already prohibited by 

another provision of the ADA; the other two would allow employers to 

deny virtually any reassignment request, as well as requests for many 

other accommodations listed in the statute.    

1.  Vita incorrectly asserts that an accommodation is 

unreasonable whenever it guarantees an outcome rather than 

providing equal opportunity.  Resp’t’s Br. 15.  This is a false 

distinction.  While the ultimate purpose of requiring accommodations 

is to provide equal opportunities, see H.R. Rep. No. 101-485, pt. 2, at 65 

(1990), as reprinted in 1990 U.S.C.C.A.N. 303, 347–48, Vita ignores 

that every accommodation Congress listed requires an “outcome” in the 

sense that the listed accommodation must actually be delivered.   

Reassignment is no different; “[t]here is nothing about a 

reassignment that transforms it into a lesser accommodation than the 

others listed, which an employer must not only consider but must  

also implement if appropriate.”  Smith v. Midland Brake, Inc., 180  

F.3d 1154, 1167 (10th Cir. 1999) (en banc).  But Vita argues  

that “reassignment” is given “full meaning” when an employer  

simply “make[s] transferring a possibility.”  Resp’t’s Br. 17.  That 

interpretation distorts the Act’s plain text; “the word ‘reassign’ must 
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mean more than allowing an employee to apply for a job on the same 

basis as anyone else,” Aka v. Wash. Hosp. Ctr., 156 F.3d 1284, 1304 

(D.C. Cir. 1998) (en banc).  It must mean providing the reassignment.   

If Vita’s distinction between outcome and opportunity to 

compete were correct, then the reassignment requirement would mean 

that employers must modify only discriminatory transfer policies.  But 

other provisions within the ADA already require exactly that; for 

example, § 12112 generally prohibits employers from using “selection 

criteria that . . . tend to screen out an individual with a disability.”  42 

U.S.C. § 12112(b)(6).  Far from giving the reassignment provision “full 

meaning,” Resp’t’s Br. 17, Vita’s distinction renders it superfluous.   

Congress included reassignment as a necessary means to the 

end of equal opportunity.  Reassignment does not “rig the game” in 

order to enable individuals with disabilities to beat out the competition 

for a specific position, Resp’t’s Br. 16.  Instead, it aims to “prevent the 

employee [with a disability] from being out of work and [the] employer 

from losing a valuable worker.”  H.R. Rep. No. 101-485, pt. 2, at 

63.  The relevant inquiry is thus not whether Abrams is “on a level 

playing field with his coworkers” with respect to his ability to obtain a 

specific position, Resp’t’s Br. 16, but whether he is on a level playing 

field with respect to his ability to remain at Vita and not be forced into 

unemployment.   
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2.  Vita asserts that an employer need only “remove obstacles 

directly tied to an employee’s disability.”  Resp’t’s Br. 31.  But in U.S. 

Airways, Inc. v. Barnett, 535 U.S. 391 (2002), this Court rejected that 

very argument.  Vita correctly points out that a seniority system,  

like a most-qualified applicant policy, is not directly tied to 

disability.  Resp’t’s Br. 30–31.  Accordingly, Barnett’s holding that 

reassignment over a seniority system can sometimes be reasonable 

forecloses Vita’s argument that it can never be reasonable to require 

employers to remove obstacles unrelated to an employee’s disability.  

Compare 535 U.S. at 405, with id. at 412 (Scalia, J., dissenting).  Given 

this precedent, reassignment cannot be unreasonable just because it 

requires an exception to a policy that is not itself directly related to an 

individual’s disability.   

And for good reason; Vita’s rule would make reassignment 

“presumptively unreasonable” in most cases.  Transfer policies, unless 

they require some physical assessment, rarely relate directly to a 

person’s disability.  And again, those policies that Vita’s proposal 

would address are already prohibited by other provisions of the 

ADA.  See, e.g., 42 U.S.C. § 12112(b)(6).   

Congress intended that accommodations remove barriers to 

equal employment opportunities that individuals face because of their 

disabilities.  See H.R. Rep. No. 101-485, pt. 2, at 65.  That test is 
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satisfied in this case: Vita’s most-qualified applicant policy creates an 

obstacle to Abrams’ continued employment that he would not face but 

for his disability.   

3.  The ADA’s purpose is not to protect an employer’s control 

over its workforce, see Resp’t’s Br. 24.  To the contrary, a primary 

purpose of Title I is to limit employer discretion over personnel 

decisions that exclude individuals with disabilities from the workplace.  

See 42 U.S.C. § 12101.  In fact, many of Title I’s examples of 

reasonable accommodations limit an employer’s control over personnel 

practices.  See §	  12111(9)(B).   

Vita cherry-picks two provisions within the ADA—§ 12111(8) 

and § 12111(9)—and uses them to argue that the whole statute must 

be interpreted through the lens of deference to employer 

discretion.  Resp’t’s Br. 24–25.  But § 12111(8) grants only the limited 

discretion to determine the essential functions of a position, while 

§ 12111(9) uses “may” to introduce a non-exhaustive list of 

accommodations that might be required in a particular case.   

Those provisions cannot mean an accommodation is 

unreasonable if it interferes with “personnel decisions.”  Vita may have 

preferred to hire a different candidate, just as another employer may 

prefer—for legitimate business reasons—to have all employees work 

fixed rather than flexible schedules.  But if such employer preferences 
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were sufficient to render an accommodation unreasonable, the viability 

of many accommodations listed in the statute would be jeopardized.   

4.  Vita stretches Barnett’s narrow exception beyond recognition 

when it contends that any accommodation that “undermines  

fellow employees’ expectations of fair and uniform treatment” is 

“presumptively unreasonable,” Resp’t’s Br. 20.  A rule so broad would 

“apply with equal force to virtually every neutral policy in the 

workplace, including transfer policies, leave of absence policies, and 

fixed work schedule policies.”  Alex B. Long, The ADA’s Reasonable 

Accommodation Requirement and “Innocent Third Parties,” 68 Mo. L. 

Rev. 863, 896 (2003).    

Barnett’s analysis is more narrowly focused.  Under Barnett, it is 

not the general expectation that a policy will be followed, see Resp’t’s 

Br. 23, but the specific expectation that an employee will personally 

benefit from the policy, that renders an exception unreasonable.  See 

535 U.S. at 404.  In fact, employee reliance was especially significant 

in Barnett because the very benefit of a seniority policy—encouraging 

employees to invest long-term in a company—depends upon employees’ 

expectations of guaranteed rewards based purely on length of 

tenure.  See id.    

That concern is not present here.  Most-qualified applicant 

policies are neither objective nor transparent, and thus do not generate 
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concrete expectations that any one employee will ever be selected as 

the “most-qualified” applicant for a particular position.  See Pet’r’s Br. 

28–30.  Barnett applies only to policies that depend on employees’ 

concrete expectations of future benefit.  Expanding Barnett to protect 

any policy that allows “workers to know the rules of the game,” Resp’t’s 

Br. 21 (quoting EEOC v. Sara Lee Corp., 237 F.3d 349, 354–55 (4th 

Cir. 2001)), would create so broad a rule as to make virtually all 

workplace policies immune from accommodation.   

B. Undue Hardship is Not Properly Before This 
Court.   

	  
The ADA places the burden of proving undue hardship on 

defendant/employers, who “must show special (typically case-specific) 

circumstances that demonstrate undue hardship in the particular 

circumstances.”  Barnett, 535 U.S. at 402.  Neither the District Court, 

J.A. 41–42, nor the Ames Circuit, J.A. 2–10, addressed the question of 

undue hardship.  This Court is a court of final review, not first view, 

Adarand Constructors, Inc. v. Mineta, 534 U.S. 103, 110 (2001) (per 

curiam), and has “recognize[d] the prudence . . . of allowing the lower 

courts ‘to undertake [a fact-intensive inquiry] in the first instance,’” 

Air Wisc. Airlines Corp. v. Hoeper, 134 S. Ct. 852, 863 n.4 (2014) 

(alterations in original) (quoting Holland v. Florida, 560 U.S. 631, 654 

(2010)).    

Even if this Court considers undue hardship, Vita has not 
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proven facts sufficient to find undue hardship as a matter of law.  Vita 

extrapolates from a single statement that its most-qualified applicant 

policy “has significantly improved employee relations” to speculate that 

a limited exception from this policy would devastate morale.  Resp’t’s 

Br. 34.  But there is no evidence in the record that Vita’s other 

employees would view granting this accommodation as “unfairly 

den[ying]” them “position[s] they had earned.”  Resp’t’s Br. 34.  And 

“hypothetical morale problems are clearly insufficient to establish 

undue hardship.”  Opuku-Boateng v. California, 95 F.3d 1461, 1473 

(9th Cir. 1996) (interpreting “undue hardship” under Title VII).   

At bottom, Vita’s arguments—both that reassignment over a 

most-qualified applicant policy is unreasonable and that it creates 

undue hardship—rest on assumptions about how its employees would 

view such an accommodation.  Vita predicts that the effects of 

reassignment would be catastrophic: reassignment would “cause 

employees to worry about their futures,” Resp’t’s Br. 20, “raise[] 

concern about future treatment,” id. at 22, lead to a “negative,” id. at 

27, and “deteriorating work culture,” id. at 24, “decrease[] employee 

commitment to the company,” id. at 22, and “generate frustration,” id. 

at 20.  But those predictions might be wrong: it may be that  

“[a] willingness to accommodate incumbent employees . . . will . . . 

contribute to employee morale and, presumably, to 
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productivity.”  Barth v. Gelb, 2 F.3d 1180, 1189 (D.C. Cir. 1993).  This 

Court should not rely on such a cynical view of accommodations to 

defeat the broader purpose of Title I.   

II. THE PHYSICIAN-SUPERVISED USE OF MEDICAL 
MARIJUANA IS NOT AN “ILLEGAL USE OF DRUGS” 
UNDER THE ADA.  

	  
A. The ADA's “Illegal Use of Drugs” Definition Creates 

Two Independent Exceptions.  
	  

1.  The ADA carves out two uses of drugs, separated by the 

disjunctive “or,” from its definition of “illegal use of drugs.”  42 U.S.C. 

§ 12111(6)(A).  Vita would distort this plain meaning by invoking the 

presumption that terms used in the same statute should have the 

same meaning.  See Resp’t’s Br. 38–40.  The presumption of consistent 

usage is a useful tool for interpreting statutory terms such as “injury,” 

see Brown v. Gardner, 513 U.S. 115, 118 (1994), or “any political 

office,” United States v. Kanchanalak, 192 F.3d 1037, 1047–48 (D.C. 

Cir. 1999).  But Vita misapplies this presumption when it demands 

consistent usage of such common connectors as “or” and “other.”   

The ADA itself demonstrates that Congress uses these words 

fluidly.  For example, § 12112(b) uses the word “or” thirty-one times  

in a single sentence, sometimes to signal complete independence 

(“applicant or employee”) and sometimes to signal only some 

distinction (“contractual or other arrangement”).  And even though 

Vita suggests that “other” is consistently used to mean “additional or 
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further,” Resp’t’s Br. 38, the subsection immediately preceding the 

“illegal use of drugs” definition uses “other” as a word of 

differentiation.  See 42 U.S.C. § 12111(5)(B)(ii) (defining “employer” 

not to include “a bona fide private membership club (other than a labor 

organization)”).    

2.  Reading the “illegal use of drugs” exceptions to protect only 

the use of drugs already authorized by federal statute would render 

the supervised-use language superfluous.  Vita attempts to escape this 

superfluity by arguing that the supervised-use language is part of an 

“illustrative list” that clarifies the meaning of the phrase “Federal 

law.”  See Resp’t’s Br. 41.  But the sentence is not structured like a list 

of items that illustrate a final catch-all category.  See 42 U.S.C. 

§ 12111(6)(A) (“use of a drug taken under supervision by a licensed 

health care professional, or other uses authorized by the Controlled 

Substances Act [CSA] or other provisions of Federal law”).  The 

sentence is at most a list of only two items because there are only two 

pertinent nouns: “use” and “other uses.”  See id.  “[O]ther provisions of 

Federal law” cannot be a separate, third catch-all category for the first 

two to illustrate.  Congress included multiple illustrative lists in the 

ADA; none of them are structured like § 12111(6)(A).  See, e.g., 

§ 12111(9) (defining “reasonable accommodation” to include “job 

restructuring, part-time or modified work schedules, reassignment to a 
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vacant position, . . . and other similar accommodations”).   

Further, Congress would not have needed an “illustrative list to 

guide courts,” Resp’t’s Br. 41, in interpreting “uses authorized 

by . . . Federal law.”  Such a list would be useful to illustrate the 

bounds of an otherwise ambiguous category.  See, e.g., Halper v. 

Halper, 164 F.3d 830, 836 (3d Cir. 1999) (noting that illustrative list 

clarifies statutory term “core proceedings”).  But federal law itself 

clearly establishes the bounds of drug use that it permits.  

B. Vita is Wrong that CSA Authorization is the Only 
Possible Limit on the Supervised-Use Exception.  

	  
The supervised-use exception protects “use of a drug taken 

under supervision by a licensed health care professional.”  42 U.S.C. 

§ 12111(6)(A) (emphasis added).  Vita nonetheless argues that there is 

“no textual basis for any limit” upon the supervised-use exception’s 

scope, unless the CSA-authorized language limits it.  Resp’t’s Br. 

55.  Vita proposes an extreme hypothetical: that the supervised-use 

exception, if not limited by the CSA, would protect heroin use taken in 

violation of state and federal law.  Resp’t’s Br. 56.  This argument 

disregards two textual limitations in the ADA.   

First, a “licensed health care professional” is by definition 

regulated and subject to discipline by state medical boards for violating 

laws or professional conduct standards.  See Frequently Asked 

Questions About State Medical Boards, Federation of State Medical 
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Boards, http://www.fsmb.org/policy/public-resources/frequent-questions 

(last visited Oct. 29, 2015).  Regulating doctors’ prescription or 

recommendation of controlled substances is a key feature of these state 

regulatory schemes.  See, e.g., Medical Board of California, Guide to  

the Laws Governing the Practice of Medicine by Physicians and  

Surgeons 46–63 (7th ed. 2013), http://www.mbc.ca.gov/about_us/laws 

/laws_guide.pdf.  Vita’s suggestion that a doctor would supervise illegal 

heroin use thus disregards the deterrent effect of civil and criminal 

sanctions, including loss of the doctor’s license.    

 Second, the supervised-use exception protects employees from 

adverse employment action only on the basis of the use of drugs.  42 

U.S.C. § 12114.  It does not prevent action on the basis of a drug’s 

effects on an employee’s job performance.  See Salley v. Circuit City 

Stores, 160 F.3d 977, 981 (3d Cir. 1998).  The ADA generally would 

permit an employer to take action against an employee who is illegally 

using heroin because the effects of such use would likely limit  

the employee’s ability to perform the job, see What Are the  

Long-Term Effects of Heroin Use?, National Institute on Drug  

Abuse, https://www.drugabuse.gov/publications/researchreports/heroin 

/what-are-long-term-effects-heroin-use (last updated Nov. 2014).  The 

text of the ADA thus provides meaningful limitations on the scope of 

the supervised-use exception.   
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C. The ADA Does Not Affect the CSA’s Operation, Nor 
Does the CSA Preempt State Medical Marijuana 
Laws.   

	  
1.  The ADA’s supervised-use exception does not “authorize 

states to override federal drug laws,” Resp’t’s Br. 42, nor does it 

“overhaul[ Congress’] federal drug scheme,” Resp’t’s Br. 47.  The Act 

does not interfere with the federal government’s ability to prosecute 

individuals for violating the CSA, nor does it permit States to interfere 

with federal enforcement.  See H.R. Rep. No. 101-485, pt. 3 (1990), at 

32, as reprinted in 1990 U.S.C.C.A.N. 445, 455 (“The Committee does 

not intend to affect the Controlled Substances Act.”).  It simply 

protects patients from being fired for obeying their doctors’ 

recommendations.   

2.  The CSA does not preempt state laws permitting medical use 

of marijuana.  In all preemption cases, this Court assumes “that the 

historic police powers of the States were not to be superseded by the 

Federal Act unless that was the clear and manifest purpose of 

Congress.”  Wyeth v. Levine, 555 U.S. 555, 565 (2009) (quoting 

Medtronic, Inc. v. Lohr, 518 U.S. 470, 485 (1996)).  Because the CSA 

addresses public health and safety—areas traditionally regulated by 

the States—any form of preemption would require a clear statement of 

intent, Medtronic, 518 U.S. at 485. 

But contrary to Vita’s assertion, 21 U.S.C. § 903 is not a “clear 
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statement confirm[ing] that the CSA preempts § 12-102 of the AMMA,” 

Resp’t’s Br. 53–54.  Section 903 provides, in full:   

No provision of this subchapter shall be construed as 
indicating an intent on the part of the Congress to occupy 
the field in which that provision operates, including 
criminal penalties, to the exclusion of any State law on 
the same subject matter which would otherwise be within 
the authority of the State, unless there is a positive 
conflict between that provision of this subchapter and 
that State law so that the two cannot consistently stand 
together.   
 

Section 903 is meant to preserve, not preempt, state law.  See Wyeth, 

555 U.S. at 567 (construing nearly identical “positive conflict” language 

in amendments to Food, Drug and Cosmetic Act); see also United 

States v. $79,123.49 in U.S. Cash & Currency, 830 F.2d 94, 98 (7th Cir. 

1987) (referring to § 903 as the “anti-preemption provision of [the] 

Controlled Substances Act”).   

The language “positive conflict . . . so that the two cannot . . . 

consistently stand together” has been interpreted to narrow a federal 

statute’s preemptive reach to only “cases of an actual conflict with 

federal law such that ‘compliance with both federal and state 

regulations is a physical impossibility.’”  S. Blasting Servs., Inc. v. 

Wilkes Cty., 288 F.3d 584, 590–91 (4th Cir. 2002) (quoting 

Hillsborough Cty. v. Automated Med. Labs., 471 U.S. 707, 713 (1985)) 

(interpreting 18 U.S.C. § 848).  Because the Ames Medical Marijuana 

Act (“AMMA”) does not require individuals to use marijuana, it is not 
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impossible to comply with both the state law and the CSA.  See  

Ter Beek v. City of Wyoming, 846 N.W.2d 531, 538 (Mich. 

2014).  Preemption under the CSA requires actual conflict, which is not 

present here.  

Vita attempts to broaden the CSA’s preemptive reach by 

claiming that it preempts state laws that “stand[] as an obstacle to” 

implementing the CSA.  Resp’t’s Br. 52 (quoting Hines v. Davidowitz, 

312 U.S. 52, 67 (1941)).  But even if this Court interprets § 903’s 

“positive conflict” language to encompass obstacle preemption, contra 

Cty. of San Diego v. San Diego NORML, 81 Cal. Rptr. 3d 461, 480–81 

(Cal. Ct. App. 2008), cert. denied, 556 U.S. 1235 (2009), Vita fails to 

show the AMMA poses a significant obstacle to the CSA’s purpose.   

“The burden of establishing obstacle preemption . . . is heavy,” 

requiring more than mere tension between federal and state law.  In re 

Methyl Tertiary Butyl Ether (“MTBE”) Prods. Liab. Litig., 725 F.3d 65, 

101–02 (2d Cir. 2013).  Although there is tension between the CSA and 

the AMMA, States have always had the authority to authorize conduct 

that the federal government prohibits without offending the 

Supremacy Clause.  See Hyland v. Fukuda, 580 F.2d 977, 980 (9th Cir. 

1978) (finding argument that federal law prohibiting felons from 

possessing firearms preempted Hawaii statute allowing limited 

possession “without merit”).  “[L]imited state-law immunity” for 
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medical use of marijuana “does not frustrate the CSA’s operation” as 

required to establish obstacle preemption.  Ter Beek, 846 N.W.2d at 

539.  The AMMA merely declines to prosecute under state law conduct 

that is prohibited under federal law.  Ames Rev. Stat. § 12-102 (2007).  

And in fact, it is Congress that has limited the CSA’s operation by 

recently prohibiting the Department of Justice from using 

appropriated funds to prevent States from implementing laws 

authorizing medical marijuana use.  See Consolidated and Further 

Continuing Appropriations Act of 2015, Pub. L. No. 113-235, § 538, 128 

Stat. 2130, 2217.  The CSA does not preempt medical marijuana 

statutes, including the AMMA, and does not affect the best reading of 

the ADA’s supervised-use exception.  

In the end, Vita wants this Court to disregard the word 

“licensed,” Resp’t’s Br. 43, the word “or,” id. at 39–40, a comma and 

lack of another comma, id. at 45–46, the ADA’s legislative history, id. 

at 47, and the detrimental consequences its interpretation would 

produce by stripping individuals with disabilities of the ADA’s 

protections, id. at 44, all to avoid its nebulous fear of “overhaul[ing]” 

the CSA, id. at  47.  This Court need not adopt such an interpretation 

when the ADA’s plain meaning protects individuals with disabilities 

who use medical marijuana under supervision by a licensed health 

care professional.   
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CONCLUSION 
	  

For the foregoing reasons, the judgment of the court of appeals 

should be reversed.  
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