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QUESTIONS PRESENTED 

1.  The Americans with Disabilities Act (“ADA”) requires employers 

to provide reasonable accommodations to employees with disabilities.  

Reassignment, listed as a reasonable accommodation under the 

statute, is appropriate when an individual with a disability can no 

longer perform the essential functions of his current position.  Is it 

reasonable to reassign such an individual to a lateral, vacant position 

for which he is qualified when he is not the “most-qualified” applicant 

under a company’s most-qualified applicant policy?   

 

2.  The ADA prohibits an employer from discriminating on the 

basis of an employee’s use of drugs “taken under supervision by a 

licensed health care professional, or other uses authorized by the 

Controlled Substances Act or other provisions of Federal law.”  42 

U.S.C. § 12111(6)(A) (2012).  Some States permit physicians to 

supervise patients’ use of marijuana for medical purposes.  Does the 

ADA protect an employee who uses medical marijuana under the 

supervision of a licensed health care professional? 
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OPINIONS BELOW 

The unreported opinion of the U.S. Court of Appeals for the 

Ames Circuit is reproduced at page 2 of the Joint Appendix.  The 

unreported opinion of the U.S. District Court for the District of Ames is 

reproduced at page 41 of the Joint Appendix.  

 

JURISDICTION 

The judgment of the U.S. Court of Appeals for the Ames Circuit 

was entered on January 12, 2015.  The petition for a writ of certiorari 

was granted on September 11, 2015.  The jurisdiction of this Court is 

invoked under 28 U.S.C. § 1254(1).  

 

STATUTORY AND REGULATORY  
PROVISIONS INVOLVED 

	  
This case involves 42 U.S.C §§ 12111(6)(A), 12111(9), and 

12112(b)(5)(A).  These and other relevant statutory and regulatory 

provisions are reproduced in pertinent part in an Appendix to this 

brief. 
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STATEMENT OF THE CASE 

Sometimes, unexpected injuries leave employees unable to 

perform the essential functions of their jobs.  The Americans with 

Disabilities Act protects those employees by ensuring that their 

injuries do not unnecessarily force them out of work.  To this end, the 

Act defines the failure to provide a reasonable accommodation—such 

as a “reassignment to a vacant position”—as a form of discrimination.  

This case arises from an employer’s multiple refusals to reassign an 

employee with a disability: first because he was not the “most-

qualified” applicant for the position he sought, and then because he 

uses medical marijuana, under doctor supervision, to manage the pain 

associated with his disability.  

Legislative Background.  Heralded as “a milestone on the path 

to a more decent, tolerant, progressive society,” Bd. of Trs. of Univ. of 

Ala. v. Garrett, 531 U.S. 356, 375 (2001) (Kennedy, J., concurring), the 

Americans with Disabilities Act (“ADA” or “the Act”) “provide[s] a clear 

and comprehensive national mandate for the elimination of 

discrimination against individuals with disabilities,” 42 U.S.C. 

§ 12101(b)(1) (2012).  Title I of the Act prohibits employers from 

discriminating on the basis of disability, such as in job application 

procedures, hiring, discharge, and other privileges of employment.  

§ 12112(a).  Congress believed these measures were necessary  
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to “assure equality of opportunity, full participation, independent  

living, and economic self-sufficiency” for individuals with 

disabilities.  § 12101(a)(7).  Simply put, the goal of Title I is to help 

individuals with disabilities both obtain and retain employment.    

Recognizing the unique obstacles faced by individuals with 

disabilities, the ADA goes beyond other civil rights legislation.  It 

requires that employers “mak[e] reasonable accommodations to the 

known physical or mental limitations of an otherwise qualified 

individual with a disability.”  § 12112(b)(5)(A).  Such accommodations 

are critical to achieving the Act’s broad purpose, as they ensure that 

“barriers to a particular individual’s equal employment opportunity 

are removed.”  H.R. Rep. No. 101-485, pt. 2, at 65 (1990), as reprinted 

in 1990 U.S.C.C.A.N. 303, 347–48.  

In order to “prevent [an] employee [with a disability] from being 

out of work” if his disability leaves him unable to perform the essential 

functions of his current position, id. at 63, Congress explicitly defined 

“reasonable accommodation” to include “reassignment to a vacant 

position,” 42 U.S.C. § 12111(9)(B).   

 Title I also protects individuals with disabilities from 

discrimination regardless of their use of “mitigating measures,” 

including medication.  ADA Amendments Act of 2008, Pub. L. No. 110-

325, § 2(b)(2), 122 Stat. 3553.  As Congress recently reiterated, respect 
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for the treatment decisions made by an individual with a disability and 

his doctor is essential to Title I’s mission of preventing 

discrimination.  154 Cong. Rec. S9626-01 (2008) (explaining that no 

one should be “force[d] to choose between managing their disabilities 

or staying protected from job discrimination”).    

 This respect for the doctor-patient relationship reappears in the 

ADA’s definition of “illegal use of drugs.”  In general, the ADA does not 

protect individuals currently engaging in the illegal use of drugs when 

employers act on the basis of that drug use.  42 U.S.C. 

§ 12114.  However, the definition of “illegal use of drugs” excludes  “the 

use of a drug taken under supervision by a licensed health care 

professional, or other uses authorized by the Controlled Substances Act 

or other provisions of Federal law.”  § 12111(6)(A).  

In 2007, the State of Ames determined that “marijuana should 

be treated like other medicines” and passed the Ames Medical 

Marijuana Act to shield patients who use medical marijuana from civil 

and criminal penalties.  Ames Rev. Stat. § 12-100(1) (2007).  Under the 

statute, doctors may certify patients who have “debilitating medical 

condition[s] or symptoms” to use medical marijuana when, “in the 

physician’s professional opinion the patient is likely to receive 

therapeutic or palliative benefit” from such treatment.  § 12-

101(18).  To ensure the continued necessity and efficacy of the 
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treatment, physicians must “supervise the qualifying patient’s medical 

use of marijuana through assessments occurring not less frequently 

than once per month.”  § 12-101(18)(c). 

This Litigation.  For two years, Michael Abrams performed 

manual labor as a “Picker” for Vita, Inc., an online retailer.1  J.A. 12–

13.  This position required Abrams to walk quickly through the 

company’s warehouse, climb ladders, and bend down to reach 

products.  J.A. 12–13.  A car accident left him with a spinal cord injury 

and permanent nerve damage.2  J.A. 13.  As a result, he suffered 

“immense pain,” J.A. 37, limited mobility, J.A. 21, and difficulty 

sleeping, J.A. 13.  Abrams was placed on short-term disability medical 

leave.  J.A. 13.  

After trying several unsuccessful treatments, Abrams’ doctor 

determined that he “met the qualifications and could benefit from 

medical marijuana” and certified him to use it under the Ames Medical 

Marijuana Act.  J.A. 37.  Abrams brews marijuana in his tea at night 

to help him sleep, and the effects wear off by morning.  J.A. 37–

38.  During the day, he is able to manage his pain without medication 

by stretching.  J.A. 38.  Still, Abrams remained unable to perform the 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
1 The parties have stipulated that Vita, Inc. is a covered employer under the ADA.  
J.A. 21. 
2 The parties have stipulated that Abrams’ medical condition is a disability under the 
ADA.  J.A. 21. 
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essential duties of the Picker position, with or without 

accommodation.  J.A. 21.   

Reassignment.  Four months after his accident, Abrams’ doctor 

cleared him to return to work.  J.A. 13.  But because Abrams’ disability 

prevented him from performing the functions of his prior position, Vita 

placed him on unpaid leave.  J.A. 13.  In an attempt to return to work, 

and in accordance with the ADA, Abrams requested a lateral 

reassignment to a vacant Inventory Associate position, a clerical 

job.  J.A. 14.  Abrams satisfied all minimum eligibility requirements 

for the position and could perform its essential duties.  J.A. 21.  In 

addition, throughout his employment, Abrams always received 

satisfactory performance reviews.  J.A. 26.  But Vita denied Abrams’ 

request, stating that he was only the third most qualified out of six 

applicants for the position.  J.A. 26.  

 Under its Warehouse Associate Transfer Policy, Vita advertises 

and attempts to fill open positions internally before making the 

position available to outside applicants.  J.A. 32.  The policy also states 

that management will select only “the most qualified applicant,” as 

determined by “job-related factors” including “performance history, 

applicable education and/or training, and required skills, knowledge, 

and abilities.”  J.A. 32.  Vita maintains that this policy improves 

employee relations.  J.A. 27.  For the Inventory Associate position, the 
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relevant factors were performance reviews, educational history, and 

performance on a typing test.  J.A. 25–26.  In addition to the formal 

transfer policy, managers also have the discretion to interview 

applicants for any position.  J.A. 28. 

Vita has a Disability Accommodation Policy that waives  

two restrictions imposed by the Transfer Policy.  J.A. 33.  The 

Accommodation Policy allows employees with disabilities to submit 

unlimited applications and to seek reassignment notwithstanding 

length of employment.  J.A. 33.  Employees with disabilities seeking 

reassignment must still, however, be “the most qualified candidate.”  

J.A. 33.  In the event of a tie, Vita will select the employee with a 

disability.  J.A. 33. 

 A month after his first request, Abrams submitted a second 

lateral reassignment request for a vacant Packer position.  J.A. 14, 

22.   As before, Abrams satisfied all minimum qualifications for the 

position and could perform its essential duties.  J.A. 22.  But this time, 

Abrams was the only internal applicant for the position.  J.A. 22.  Vita 

thus granted Abrams the opportunity to interview with the Packer 

Manager, Ron Wideman.  J.A. 27.   

During the interview, in response to a question about how he 

manages the pain associated with his disability, Abrams disclosed his 

use of medical marijuana.  J.A. 35.  Wideman did not think that 
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Abrams’ medical marijuana use violated company policy or would 

impact his ability to perform the position’s essential duties.  J.A. 35–

36.  Even still, he denied the reassignment request because he doesn’t 

“approve of drug use of any kind.”  J.A. 35. 

Procedural History.  No longer able to remain on unpaid leave, 

Abrams resigned from Vita three months later, J.A. 15, and filed this 

action in the U.S. District Court for the District of Ames.  J.A. 11.  He 

alleged that Vita twice violated the ADA by failing to provide a 

reassignment as a reasonable accommodation, as required by 42 U.S.C. 

§§ 12112(b)(5)(A) and 12111(9)(B).  J.A. 15–17.  Vita moved for 

summary judgment.  J.A. 41.  The district court granted the motion, 

J.A. 42, and the Ames Circuit affirmed, J.A. 10.  As to the first claim, 

the Ames Circuit concluded that “the ADA is not an affirmative action 

statute” and therefore does not require reassignment over an 

employer’s “legitimate nondiscriminatory policy . . . to hire the most 

qualified candidate.”  J.A. 6 (quoting Huber v. Wal-Mart Stores Inc., 

486 F.3d 480, 483 (8th Cir. 2007), cert. granted, 552 U.S. 1074 (2007), 

and cert. dismissed, 552 U.S. 1136 (2008)).  As to the second claim, the 

court concluded that Vita did not violate the ADA by refusing to 

reassign Abrams on the basis of his medical marijuana use because 

such use is not authorized by the Controlled Substances Act.   J.A. 

10.        
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SUMMARY OF ARGUMENT 

I. A.  For the ADA’s reassignment requirement to have any real 

meaning, reassignment over a most-qualified applicant policy must be 

reasonable. 

First, creating an exception from the ADA’s reassignment 

requirement for adherence to a most-qualified applicant policy would 

render that requirement “a nullity.”  Smith v. Midland Brake, Inc., 180 

F.3d 1154, 1164 (10th Cir. 1999) (en banc).  Section 12111(9) of the 

ADA includes reassignment as an example of a reasonable 

accommodation.  This Court has therefore correctly assumed that 

reassignment is “normally” reasonable.  U.S. Airways, Inc. v. Barnett, 

535 U.S. 391, 403 (2002) (citing 42 U.S.C. § 12111(9)).  A most-

qualified applicant policy represents a “normal” case: “[i]n the usual 

course of events, an employer will hire the most qualified 

candidate.”  Ross v. Kan. City Power & Light Co., 293 F.3d 1041, 1047 

(8th Cir. 2002).  Accordingly, while U.S. Airways, Inc. v. Barnett, 535 

U.S. 391 (2002), ultimately held that reassignment over a seniority 

policy would usually be unreasonable, id. at 406, allowing a most-

qualified applicant policy to defeat a request for reassignment would 

“so enlarge[] the narrow, fact-specific exception set out in Barnett as to 

swallow the rule,” EEOC v. United Airlines, Inc., 693 F.3d 760, 764 

(7th Cir. 2012).  
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Second, interpreting reassignment to require nothing more than 

the opportunity to compete would also create redundancy in the 

statute.  Other provisions in the ADA already prevent disparate 

treatment and disparate impact, ensuring that individuals with 

disabilities can compete, on equal footing, for vacant positions.   

See, e.g., 42 U.S.C. § 12112(b)(6).  The reasonable accommodation 

requirement, which includes reassignment, must guarantee more than 

just the opportunity to compete lest it be made superfluous.       

B.  Reassignment over a most-qualified applicant policy 

advances the ADA’s remedial purpose.  The statute’s reasonable 

accommodation requirement is intended to remove those barriers that 

limit the equal employment opportunities of individuals with 

disabilities.  H.R. Rep. No. 101-485, pt. 2, at 65.  An employee with a 

disability who requests reassignment needs a new position or he will 

lose his job because of his disability; an employee without a disability 

simply prefers the new position to his current one, but does not need it 

to stay employed.  A most-qualified applicant policy that would screen 

an employee with a disability out of the new position thus creates a 

distinctive barrier to his continued employment.   

In addition, ensuring that individuals with disabilities are not 

unnecessarily forced into unemployment furthers the ADA’s broad 

goals.  The ADA is intended to “assure equality of opportunity, full 
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participation, independent living, and economic self-sufficiency” for 

individuals with disabilities, 42 U.S.C. § 12101(a)(7), and to prevent 

the “costs . . . resulting from dependency and nonproductivity,” 

§ 12101(a)(8).  Reassignment over a most-qualified applicant policy 

advances these goals by enabling individuals to remain employed when 

their disabilities would otherwise leave them jobless.     

C.  The factors courts typically use to assess the reasonableness 

of reassignments confirm that reassignment over a most-qualified 

applicant policy is reasonable.  Courts generally consider whether a 

reassignment: (1) frustrates the reasonable expectations of other 

employees to the position sought, (2) is overly disruptive to the 

employer’s ordinary operations, or (3) violates another statute or 

exceeds the limitations included in the ADA.  Because reassignment 

over a most-qualified applicant policy does not implicate these 

concerns, it is reasonable.  

Reassignment over a most-qualified applicant policy would not 

undermine the reasonable expectations of other employees.  A typical 

most-qualified applicant policy is infused with subjectivity, which 

makes hiring decisions opaque and difficult to predict ex ante.  See J.A. 

25.  Further, such a policy does not confer contractual rights to the 

most-qualified applicant.  In these ways, a most-qualified applicant 

policy stands apart from a seniority system—where results are 



 12 

transparent and predictable, and where more-senior employees often 

have contractual rights to vacant positions.  

Further, in the run of cases, reassignment over a most-qualified 

applicant policy is not overly disruptive to business operations.  The 

ADA readily contemplates that accommodations will entail some 

financial costs and impact to employee morale.  The statute’s other 

listed accommodations require such costs, and “[t]here is nothing about 

a reassignment that transforms it into a lesser accommodation than 

the others listed.”  Smith, 180 F.3d at 1167.  Moreover, the ADA’s 

requirement that the employee with a disability be qualified for the 

vacant position minimizes any potential costs associated with 

reassignment.  See 42 U.S.C. § 12112(b)(5)(A).   

Finally, reassignment over a most-qualified applicant policy 

does not inherently violate any other statute or exceed the ADA’s 

limitations.   

D.  The Ames Circuit erred by using the most-qualified 

applicant policy’s “nondiscriminatory” character to find this 

reassignment unreasonable.  Other antidiscrimination statutes define 

discrimination by its disparate treatment or disparate impact.  See, 

e.g., Int’l Bhd. of Teamsters v. United States, 431 U.S. 324, 335 n.15 

(1977) (Title VII).  But by defining discrimination in the ADA to 

include the failure to provide a reasonable accommodation, Congress 
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required more.  To conclude that the “nondiscriminatory” nature of a 

rule makes it immune from the ADA’s accommodation requirement 

ignores that “[b]y definition any special ‘accommodation’ requires the 

employer to treat an employee with a disability differently, i.e., 

preferentially.”  Barnett, 535 U.S. at 397.  

II. A.  An employee who uses medical marijuana under 

physician supervision is not engaged in the “illegal use of drugs” under 

the ADA, and therefore employers may not act on the basis of such use.  

The Act’s definition of “illegal use of drugs” establishes two categories 

of protected use.  The first is for drugs taken under the supervision of a 

licensed health care professional, whether or not the Controlled 

Substances Act (“CSA”) authorizes that use.  The second is for drug use 

authorized by the CSA, whether or not a licensed health care 

professional supervises that use.  In relevant part, 42 U.S.C. 

§ 12111(6)(A) reads: 

The term “illegal use of drugs” . . . does not include the 
use of a drug taken under supervision by a licensed health 
care professional, or other uses authorized by the 
Controlled Substances Act or other provisions of Federal 
law. 
 
First, these exceptions are separated by both a disjunctive “or” 

and a comma, confirming their independence from one another.  The 

word “or” is normally understood to be disjunctive, and it is a basic 

canon of statutory construction that “terms connected in the 
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disjunctive . . . [are] given separate meanings.”  Garcia v. United 

States, 469 U.S. 70, 73 (1984).  Further, the comma creates a physical 

separation between the phrases and is used to demarcate distinct 

terms.   

Second, interpreting the statute to create two exceptions is the 

only way to avoid rendering the language “taken under supervision by 

a licensed health care professional” superfluous.  The CSA already 

permits distribution and dispensation of some controlled substances 

for medical purposes.  If Congress intended to create only one 

exception—such that the only protected physician-supervised use is 

that already authorized under federal law—it would not have needed 

to include the separate supervised-use language at all.   

Contrary to the reasoning of the Ames Circuit, this 

interpretation does not render the word “other” redundant.  “Other” 

may reflect the partial overlap between the two exceptions, as some 

drug use will be both supervised by a physician and authorized by the 

CSA.  Or “other” may differentiate, rather than connect, the 

phrases.  Regardless, the Ames Circuit’s reasoning would “prefer a 

minor redundancy . . . over a major one—the entire first phrase” of the 

exceptions sentence.  James v. City of Costa Mesa, 700 F.3d 394, 406 

(9th Cir. 2012) (Berzon, J., concurring in part and dissenting in part).  
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B.  Congress created a distinct exception for drug use supervised 

by “licensed health care professional[s],” invoking the States as the sole 

licensing authorities for the medical profession.  The legislative history 

demonstrates that Congress chose this language over more restrictive 

formulations.  See H.R. Rep. No. 101-558, at 55–56 (1990) (Conf. 

Rep.).  And for good reason; failing to recognize a separate exception 

for marijuana use recommended by a licensed physician will produce 

coverage gaps in the ADA where States permit medical treatments 

that go beyond those allowed by federal law.  The supervised-use 

exception protects the doctor-patient relationship as the States choose 

to regulate it and prevents employers from interfering with medical 

decisions that individuals make with their doctors.  

C.  Reading the statute to create two distinct exceptions to 

“illegal use of drugs” best achieves the ADA’s purpose of broadly 

protecting employment opportunities for individuals with 

disabilities.  By contrast, an interpretation permitting only CSA-

authorized drug use would force employees with disabilities to make a 

cruel choice: effective medical treatment or the ADA’s 

protection.  Congress never intended such a choice.  See, e.g.,  

ADA Amendments Act of 2008, Pub. L. No. 110-325, § 2(a)(4), 122  

Stat. 3553.   
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Whether or not Congress expressly anticipated the supervised-

use exception to protect the use of medical marijuana, the best 

interpretation of the statute’s plain text must control.  That the ADA 

may be applied in unforeseen circumstances “does not demonstrate 

ambiguity.  It demonstrates breadth.”  PGA Tour, Inc. v. Martin, 532 

U.S. 661, 689 (2001) (quoting Pa. Dep’t of Corr. v. Yeskey, 524 U.S. 206, 

212 (1998)).  And in fact, Congress could have foreseen this 

application: State-run medical marijuana programs—some federally 

approved, some not—existed long before the ADA was enacted in 

1990.  See, e.g., N.M. Stat. Ann. § 26-2A-2 (2015). 

D.  Finally, the CSA’s prohibition on the possession of marijuana 

has no bearing on whether the ADA protects its use “taken under 

supervision by a licensed health care professional.”  42 U.S.C. 

§ 12111(6)(A).  The CSA is a criminal statute, while the ADA is a civil 

rights statute; they serve entirely different purposes, only one of which 

is relevant here.  Further, this Court has refused to impute to 

Congress an intent to strip civil rights protections based only on its 

decision to criminalize certain behavior.  See Plyler v. Doe, 457 U.S. 

202, 226 (1982).  The ADA alone controls this Court’s analysis, and it 

protects Michael Abrams. 
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ARGUMENT 

I. REASSIGNMENT OVER A MOST-QUALIFIED 
APPLICANT POLICY IS REASONABLE.  

	  
“Recognizing that the failure to accommodate persons with 

disabilities will often have the same practical effect as outright 

exclusion,” Tennessee v. Lane, 541 U.S. 509, 531 (2004), Congress 

broadly defined discrimination under the ADA to include the failure to 

make “reasonable accommodations to the known physical or mental 

limitations of an otherwise qualified individual with a disability,” 

unless such accommodations would impose an “undue hardship” on the 

employer’s business, 42 U.S.C. § 12112(b)(5)(A) (2012).  Therefore, the 

ADA sometimes requires employers “to treat an employee with a 

disability differently, i.e., preferentially” when accommodations are 

“needed for those with disabilities to obtain the same workplace 

opportunities that those without disabilities automatically enjoy.”  U.S. 

Airways, Inc. v. Barnett, 535 U.S. 391, 397 (2002).                

Employees who become disabled, like Abrams, are sometimes 

left unable to perform the essential functions of their position with or 

without accommodation.  Reassignment then becomes the only way 

such individuals can remain employed.  But the Ames Circuit held 

that, in such circumstances, reassignment over a most-qualified 

applicant policy is not a reasonable accommodation under the ADA 

because “the ADA is not an affirmative action statute.”  J.A. 6–7 
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(quoting Huber v. Wal-Mart Stores Inc., 486 F.3d 480, 483 (8th Cir. 

2007), cert. granted, 552 U.S. 1074 (2007), and cert. dismissed, 552 

U.S. 1136 (2008)).  This argument “erroneously conflates ‘affirmative 

action’ with the statutory definition of discrimination.”  Smith v. 

Midland Brake, Inc., 180 F.3d 1154, 1167 (10th Cir. 1999) (en 

banc).  The ADA requires reasonable accommodations, not in order to 

provide blanket special treatment, but to assure that “barriers to a 

particular individual’s equal employment opportunity are removed.”  

H.R. Rep. No. 101-485, pt. 2, at 65 (1990), reprinted in 1990 

U.S.C.C.A.N. 303, 348–49.  That is what Michael Abrams was 

denied.  Because of his disability, reassignment was the only way 

Abrams could remain employed.  J.A. 21.  By refusing to waive its 

most-qualified applicant policy, Vita failed to clear an obstacle that 

prevented Abrams, but not other employees seeking transfers, from 

remaining employed.   

 To resolve this case, this Court must determine whether a 

request for a reassignment over a most-qualified applicant policy  

is reasonable.  Under Barnett, to defeat summary judgment a 

plaintiff/employee “need only show that an ‘accommodation’ seems 

reasonable on its face, i.e., ordinarily or in the run of cases.”  535 U.S. 

at 401.  “[T]he defendant/employer then must show special (typically 

case-specific) circumstances that demonstrate undue hardship in the 
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particular circumstances.”  Id. at 402.   The ADA’s text and purpose 

establish that reassignment over a most-qualified applicant policy will 

be reasonable in the run of cases.  Further, the factors courts typically 

use to evaluate the reasonableness of a reassignment cement that 

conclusion.  Requiring that an employee with a disability “be the best 

qualified employee for the vacant job[] is judicial gloss unwarranted by 

the statutory language or legislative history.”  Smith, 180 F.3d at 1169. 

A. For the ADA’s Reassignment Requirement to Have 
Any Real Meaning, Reassignment over a Most-
Qualified Applicant Policy Must Be Reasonable. 

	  
Because the ADA defines “reasonable accommodation” to include 

reassignment, 42 U.S.C. § 12111(9), Congress must have intended 

reassignment to be reasonable in most circumstances.  But creating an 

exception whenever an employer has a most-qualified applicant policy 

would “render [the reassignment] provision a nullity,” Aka v. Wash. 

Hosp. Ctr., 156 F.3d 1284, 1305 (D.C. Cir. 1998) (en banc), by (1) over-

extending Barnett’s narrow exception so as to swallow the general rule 

of reassignment, EEOC v. United Airlines, Inc., 693 F.3d 760, 764 (7th 

Cir. 2012), and (2) rendering reassignment redundant with other 

protections already contained within the ADA.  For this reason, the 

majority of circuits to address this specific issue have concluded 

reassignment over a most-qualified applicant policy must be a 

reasonable accommodation.  Compare United Airlines, 693 F.3d at 761, 
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Smith, 180 F.3d at 1167, and Aka, 156 F.3d at 1304–05 (criticizing 

dissent’s contrary interpretation), with Huber, 486 F.3d at 483. 

1.  Finding reassignment unreasonable whenever it conflicts 

with a most-qualified applicant policy would “so enlarge[] the narrow, 

fact-specific exception set out in Barnett as to swallow the rule.”  

United Airlines, 693 F.3d at 764.  A most-qualified applicant policy is 

different in kind from other policies that may render a reassignment 

unreasonable.  Hiring the most-qualified applicant is simply the 

default presumption in most hiring decisions; “[i]n the usual course of 

events, an employer will hire the most qualified candidate.”  Ross v. 

Kan. City Power & Light Co., 293 F.3d 1041, 1047 (8th Cir. 2002); 

accord Harding v. Gray, 9 F.3d 150, 153 (D.C. Cir. 1993).  Other 

transfer policies, such as seniority systems, meaningfully limit 

employer discretion by forcing them to select a candidate other than 

the most-qualified applicant.  See Matthew A. Shapiro, Labor Goals 

and Antidiscrimination Norms: Employer Discretion, Reasonable 

Accommodation, and the Costs of Individualized Treatment, 32 Yale L. 

& Pol’y Rev. 1, 50 (2013) (noting that, unlike seniority systems, 

“competitive-assignment policies” preserve rather than constrain 

discretion).  But a most-qualified applicant “policy” is simply the 

codification of what would otherwise be the default presumption in any 

hiring decision.       
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Not only different in kind, most-qualified applicant policies are 

also far more common than other selection policies.  See, e.g., United 

Airlines, 693 F.3d at 764 (noting relative rarity of seniority systems as 

compared to best-qualified selection policies).  By defining reasonable 

accommodation to include reassignment, Congress must have intended 

reassignments to be reasonable in most circumstances.  It cannot be 

the case that a reassignment becomes unreasonable simply because an 

employer adopts this common default presumption as its formal policy.  

Allowing such a carve-out would create an exception to the ADA’s 

reassignment requirement far larger than what Congress could have 

intended.     

2.  Vita’s position would make the reassignment requirement 

redundant with other provisions in the ADA.  The ADA prohibits seven 

distinct forms of discriminatory conduct.  42 U.S.C. § 12112(b).  Six 

specifically prohibit the kind of disparate treatment and disparate 

impact that would prevent individuals with disabilities from 

competing, on equal footing, for vacant positions.  See, e.g., 

§ 12112(b)(1) (prohibiting classification of applicants in a way that 

“adversely affects [] opportunities” because of disability); § 12112(b)(6) 

(prohibiting use of standards that “screen out or tend to screen out an 

individual with a disability”).  Thus, if this Court interprets 

reassignment to require nothing more than the opportunity to 
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compete, the ADA’s reassignment requirement “would be of little value 

and would not be implemented as Congress intended.”  U.S. Equal 

Emp. Opportunity Comm’n, No. 915.002, Enforcement Guidance: 

Reasonable Accommodation and Undue Hardship Under the 

Americans with Disabilities Act (2002), 2002 WL 31994335, at *23.   

In listing reasonable accommodation as an additional form of 

discrimination, and including reassignment as one such 

accommodation, Congress must have intended to do more than simply 

protect the ability to compete for vacant positions.  See Aka, 156 F.3d 

at 1302–04 (concluding that because “assign” means “to appoint (one) 

to a post or duty,” reassignment must include “some active effort on 

the part of the employer” beyond allowing employee to compete 

(quoting Webster’s Third New International Dictionary 132 (1986))). 

For this reason, Vita’s Disability Accommodation Policy, J.A. 33, 

does not satisfy the ADA’s reassignment requirement.  This policy, 

which waives time restrictions and allows unlimited applications, 

enacts a procedural change.  It does not, however, change the fact that 

an employee with a disability must compete for a vacancy.  In this 

sense, it is equivalent to waiving restrictions on how often a blind 

employee may request equipment modifications, without actually 

providing him with the text-to-speech software he needs.  Nor does 

Vita’s tie-breaker provision change the fact that individuals with 
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disabilities must still successfully compete for vacancies in order to be 

“reassigned.”  Congress intended more.               

B. Reassignment over a Most-Qualified Applicant 
Policy Effectuates the ADA’s Purpose of Preventing 
the Unnecessary Unemployment of Individuals 
with Disabilities. 

	  
1.  Congress fashioned the ADA’s reasonable accommodation 

requirement to be “a process in which barriers to a particular 

individual’s equal employment opportunity are removed.”  H.R. Rep. 

No. 101-485, pt. 2, at 65.  Viewed in this light, an accommodation is 

reasonable when it is necessary to remove a barrier that prevents an 

employee with a disability from doing a job he would otherwise, but for 

his disability, be able to do.   

 A most-qualified applicant policy erects just such a barrier; it is 

an obstacle to the continued employment of individuals with 

disabilities that is generally not faced by others.  An employee who, 

because of his disability, can no longer perform the essential functions 

of his prior position requires a reassignment in order to remain 

employed.  By contrast, an employee without a disability seeking a 

transfer simply prefers the new position to his current one, but does 

not need the transfer to remain employed.  Stephen F. Befort, The 

Most Difficult ADA Reasonable Accommodation Issues: Reassignment 

and Leave of Absence, 37 Wake Forest L. Rev. 439, 469–70 (2002).  In 

these circumstances, waiving a most-qualified applicant policy is 
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necessary to remove barriers to the equal employment opportunities of 

individuals with disabilities. 

To argue that a most-qualified applicant policy does not pose a 

“distinctive obstacle” to employees with disabilities seeking 

reassignment, see Barnett, 535 U.S. at 412 (Scalia, J., dissenting), 

misunderstands the full scope of barriers to employment that the ADA 

seeks to remove.  Cf. Ransom v. Ariz. Bd. of Regents, 983 F. Supp. 895, 

901 (D. Ariz. 1997) (finding that reassignment “serve[s] as a method of 

leveling the playing field between disabled and nondisabled employees, 

in the sense of enabling a disabled worker to do the job without 

creating undue hardship on the employer”).  The ADA contemplates 

two kinds of accommodations for individuals who become disabled 

while employed.  First, employers must make those accommodations 

necessary to enable an employee to perform the essential functions of 

his current position.  See 42 U.S.C. § 12111(9)(B) (providing examples 

including acquisition or modification of equipment or devices, provision 

of qualified readers or interpreters, and job restructuring).  Those 

accommodations remove barriers to continued employment in a 

particular position.  Then second, if no such accommodations are 

available, reassigning that employee to a vacant position for which he 

is qualified becomes the reasonable accommodation of last resort.  H.R. 



 25 

Rep. No. 101-485, pt. 2, at 63; U.S. Equal Emp. Opportunity Comm’n, 

supra, 2002 WL 31994335, at *21. 

To be sure, Congress did not intend to require that employers 

hire applicants with disabilities when not the most qualified for the 

position.  See H.R. Rep No. 101-485, pt. 2, at 56 (stating that employer 

is not required to hire applicant with disability who types 50 words per 

minute over applicant without disability who types 75 words per 

minute when typing speed is “necessary for successful performance on 

the job”).  But “reasonable accommodations for existing employees who 

become disabled on the job do not fall within that ban.”  Aka, 156 F.3d 

at 1304. 

This distinction makes sense given Congress’ understanding 

that reasonable accommodations would remove barriers to equal 

employment opportunities.  A most-qualified applicant policy poses a 

barrier to current employees with disabilities seeking reassignment 

that is not faced by applicants with disabilities seeking a new job.  For 

the current employee with a disability, the most-qualified applicant 

policy erects a barrier because it creates a significant risk of losing 

employment altogether.  The same is not true for an employee without 

a disability who seeks a transfer simply because he would prefer a new 

position.  This difference in the risk of becoming unemployed makes a 

most-qualified applicant policy a barrier unique to employees with 
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disabilities, and therefore makes waiving the policy a reasonable 

accommodation.  By contrast, with regard to the risk of remaining 

unemployed, a most-qualified applicant policy treats an applicant with 

a disability and an applicant without one equally: both will remain 

unemployed if not the most-qualified applicant. 

2.  Creating an exception from the ADA’s reassignment 

requirement for most-qualified applicant policies would also frustrate 

the statute’s “sweeping purpose,” PGA Tour, Inc. v. Martin, 532 U.S. 

661, 675 (2001).  “The ADA seeks to eliminate unwarranted 

discrimination against disabled individuals in order both to guarantee 

those individuals equal opportunity and to provide the Nation with the 

benefit of their consequently increased productivity.”  Cleveland v. 

Policy Mgmt. Sys. Corp., 526 U.S. 795, 801 (1999).  Accordingly, the 

statute prohibits discrimination, broadly defined, so as to “assure 

equality of opportunity, full participation, independent living, and 

economic self-sufficiency” for individuals with disabilities, 42 U.S.C. § 

12101(a)(7), and to prevent the “costs . . . resulting from dependency 

and nonproductivity,” § 12101(a)(8).   

The ADA’s reasonable accommodation requirement “is a key 

requirement . . . of this Act,” H.R. Rep. No. 101-485, pt. 2, at 33, 

precisely because such accommodations enable employees with 

disabilities to obtain and keep their jobs in situations where their 
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disabilities would otherwise leave them unemployed, see id. at 45 

(quoting testimony describing economic benefits of accommodating 

employee’s disability so that she could remain employed).  And 

reassignment is critical to achieving this goal; it “prevent[s] the 

employee from being out of work and [the] employer from losing a 

valuable worker.”  Id. at 63.  

C. Reassignment over a Most-Qualified Applicant 
Policy is Reasonable as It Neither Frustrates the 
Reasonable Expectations of Other Employees Nor 
Is Overly Disruptive to an Employer’s Business 
Operations.  

	  
Because the ADA defines reasonable accommodation to include 

reassignment, this Court has correctly assumed that requests for 

reassignment will normally be reasonable.  Barnett, 535 U.S. at 403 

(citing 42 U.S.C. § 12111(9)).  In determining what makes a 

reassignment unreasonable, courts generally consider three factors: 

(1) whether the reassignment frustrates the reasonable expectations 

that other employees may have to the position sought, see, e.g., Smith, 

180 F.3d at 1175–76; (2) whether the reassignment is overly disruptive 

to the employer’s ordinary operations, see, e.g., Aka, 156 F.3d at 1304–

05; and (3) whether the reassignment is inconsistent with the 

employer’s existing statutory obligations, see, e.g., Willis v. Pac. Mar. 

Ass’n, 244 F.3d 675, 681–82 (9th Cir. 2001).  None of these factors is 

dispositive, but together they form a general set of principles that 
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courts apply to distinguish reasonable accommodations from 

unreasonable ones.  In Barnett, this Court applied similar 

considerations to hold that ordinarily it will be unreasonable to 

reassign over a seniority policy.  535 U.S. at 394.  However, these same 

factors, applied to this case, demonstrate that reassignment over a 

most-qualified applicant policy will ordinarily be reasonable.   

1.  Reassignment over a most-qualified applicant policy does not 

violate the reasonable expectations other employees may have to a 

position.  Two factors inform whether an employee can reasonably 

expect to obtain a vacant position: (a) whether the transfer process is 

transparent and objective, see Barnett, 535 U.S. at 404–05, and 

(b) whether the employee has a contractual right to that position, see 

Foreman v. Babcock & Wilcox Co., 117 F.3d 800, 810 (5th Cir. 1997) 

(holding that the ADA “does not require an employer to take action 

inconsistent with the contractual rights of other workers”).  Neither is 

implicated here.       

a.  Most-qualified applicant policies do not generate reasonable 

expectations to transfers because such policies tend to be subjective 

and unpredictable.  In holding that reassignments are usually 

unreasonable when they violate seniority rights, the Barnett Court 

emphasized that the “[m]ost important” consideration was protecting 
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“employees’ expectations of consistent, uniform treatment,” including 

reassignment “based on objective standards.”  535 U.S. at 404. 

But unlike the “impersonal operations of seniority rules,” id., 

most-qualified applicant policies generally inject subjectivity into 

hiring decisions, see Johnson v. Transp. Agency, 480 U.S. 616, 641 n.17 

(1987); cf. Cal. Brewers Ass’n v. Bryant, 444 U.S. 598, 606 (1980) 

(describing principal feature of seniority systems as “preferential 

treatment” based on “measure of time served” rather than “subjective 

evaluations or educational requirements”).  This is true even when 

such policies, like Vita’s, are formalized using set criteria for 

assessment.  See Rios v. Rossotti, 252 F.3d 375, 381 (5th Cir. 2001) 

(noting that best-qualified policies can include both objective and 

subjective criteria, and listing experience, education, and training as 

subjective elements).  At the outset, the individual criteria considered, 

such as performance reviews, see, e.g., J.A. 25, may themselves be 

based on subjective evaluations.  Further, the scores given to the 

individual criteria considered may be based on subjective evaluations 

of their relative merits—for example, one candidate’s performance 

review of “great attitude but shows up late,” as compared to another’s 

review of “always on time but poor attitude.”  And even these set 

criteria might be trumped if a policy, like Vita’s, allows for 

discretionary interviews.  J.A. 28. 
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This subjectivity means that, in general, hiring decisions based 

on most-qualified applicant policies are less transparent and less 

predictable than decisions based on more objective policies.  For 

example, under a seniority system an employee may rely on the fact 

that he has worked for a company for thirty years, and another 

applicant for the position has worked for only fifteen, to know that he 

will receive the position.  By contrast, under a most-qualified applicant 

policy, an employee cannot similarly rely on his performance reviews 

being adjudged superior to the reviews of another applicant, the 

contents of which are likely unknown to him.  The unpredictability of 

most-qualified applicant policies thus distinguishes them from the 

objective and consistent operation of seniority policies.  

b.  A most-qualified applicant policy does not create a right to a 

particular position.  The Seventh Circuit concluded that “best-qualified 

selection polic[ies] do[] not involve the property-rights” concerns raised 

by seniority policies.  United Airlines, 693 F.3d at 764; see also Smith, 

180 F.3d at 1169, 1170 (contractual rights).  Other than Abrams, none 

of the applicants had a legal right to the Inventory Associate position.    

2.a.  Reassigning over a most-qualified applicant policy is not 

overly disruptive to a company’s ordinary operations.  Courts look to a  
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number of criteria to determine whether a reassignment is overly 

disruptive, including: 

• Whether reassignment would involve costs to the employer that 

“clearly exceed” benefits to the employee.  See Stone v. City of 

Mount Vernon, 118 F.3d 92, 100 (2d Cir. 1997). 

• Whether reassignment would cause significant damage to 

employee relations.  See Barnett, 535 U.S. at 400–01.  

• Whether reassignment would require reallocation of job duties 

or change the essential functions of the job.  See, e.g., Smith, 180 

F.3d at 1178.  

• Whether reassignment would require the employer to promote 

the employee with a disability.  See, e.g., Malabarba v. Chicago 

Tribune Co., 149 F.3d 690, 699 (7th Cir. 1998).    

Only the first two considerations are even potentially implicated 

here.  First, reassignments over most-qualified applicant policies  

will generally not cause either significant financial costs or harms  

to employee relations.  The ADA’s definition of reasonable 

accommodation itself ensures that reassignments will not, in  

the ordinary case, be overly costly.  Only “otherwise qualified 

individual[s]” are eligible for reasonable accommodations.  42 U.S.C. 

§ 12112(b)(5)(A).  Thus, as in this case, reassignments will by 

definition involve only those who are capable of performing the 



 32 

position’s essential functions and whom an employer has itself 

designated as being at least minimally qualified for the position 

sought.  See, e.g., J.A. 25–26.  As such, financial costs will be no more 

than the marginal difference in productivity between the individual 

reassigned and the most-qualified applicant.  And employers retain full 

control over establishing job qualifications, so long as such 

qualifications do not run afoul of the ADA’s other prohibitions.  See 

Dalton v. Subaru-Isuzu Auto., Inc., 141 F.3d 667, 676 (7th Cir. 1998) 

(noting that employers are entitled to define job qualifications).  If an 

employer is concerned that it would be overly disruptive to hire an 

individual whom it has said is minimally qualified, it remains free to 

change those minimum qualifications.             

 Second, reassignments over most-qualified applicant policies 

will not usually result in significant disruptions to employee relations.  

The ADA prohibits an employer from publicly announcing that it has 

reassigned an individual because of his disability.  42 U.S.C. 

§ 12112(d)(3)(B).  This restriction minimizes the risk of backlash 

against the decision.  Further, reassigning an employee with a 

disability may in fact “boost[] the morale and productivity of other 

workers because the employer’s action demonstrates that the employer 

values their work and continued employment.”  Stephen F. Befort & 

Tracey Holmes Donesky, Reassignment Under the Americans with 
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Disabilities Act: Reasonable Accommodation, Affirmative Action, or 

Both?, 57 Wash. & Lee L. Rev. 1045, 1088 (2000); see also Barth v. 

Gelb, 2 F.3d 1180, 1189 (D.C. Cir. 1993).  

b.  The points at which financial costs or harm to employee 

relations may render a reassignment overly disruptive may be hard to 

quantify in the abstract, but the canon noscitur a sociis—“a word may 

be known by the company it keeps”—illuminates how much disruption 

will render a reassignment unreasonable.  See Graham Cty. Soil & 

Water Conservation Dist. v. United States ex rel. Wilson, 559 U.S. 280, 

287 (2010) (quoting Russell Motor Car Co. v. United States, 261 U.S. 

514, 519 (1923)).  Applying that canon, this Court should view 

“reassignment” in terms of the company it keeps—other listed 

accommodations such as job restructuring, modifying work schedules, 

and acquiring new equipment, 42 U.S.C. § 12111(9)—to determine 

when a reassignment is reasonable.  Because “[t]here is nothing about 

a reassignment that transforms it into a lesser accommodation than 

the others listed,” Smith, 180 F.3d at 1167, reassignment may require 

employers to bear similar burdens.  

The other listed accommodations show that reassignment can 

impose more than a de minimis cost and still be reasonable.  Courts 

have routinely held that employers cannot deny other Title I 

accommodations solely because doing so would impose financial 
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costs.  See Lyons v. Legal Aid Soc’y, 68 F.3d 1512, 1516–17 (2d Cir. 

1995) (requiring employer to spend several hundred dollars per month 

for employee’s parking space); see also Borkowski v. Valley Cent. Sch. 

Dist., 63 F.3d 131, 138 (2d Cir. 1995) (requiring school to provide 

teacher with teacher’s aide under similarly-worded Rehabilitation 

Act).  Congress never intended to insulate employers from all financial 

costs associated with accommodating employees with disabilities in the 

workforce.  H.R. Rep. No. 101-485, pt. 2, at 34 (“Witnesses also 

explained that there will be a need for more expensive 

accommodations . . . including readers for blind persons, interpreters 

for deaf persons, and physical accommodations for those with mobility 

impairments.”).   

In addition, accommodations are generally reasonable even 

though they may impact employee morale, see Wellington v. Lyon Cty. 

Sch. Dist., 187 F.3d 1150, 1156 (9th Cir. 1999), unless those hostilities 

are “adequately proven real and intolerable,” Quint v. A.E. Staley  

Mfg. Co., 172 F.3d 1, 21 (1st Cir. 1999).  This is not to say that  

harm to employee morale would never be so disruptive as to  

render reassignment unreasonable.  See, e.g., Barth, 2 F.3d at 1190  

(describing hypothetical situation in which employee’s extreme light 

sensitivity would require that workplace move underground to 

accommodate him).  But the fact that a most-qualified applicant policy 
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has generally improved employee relations, see J.A. 27, is a far cry 

from establishing the kind of “real and intolerable” risk of employee 

hostilities necessary to render an accommodation unreasonable.   

In the ordinary case, reassignment over a most-qualified 

applicant policy will thus be reasonable.  See Aka, 156 F.3d at 1305 

(“Recognized constraints on an employer’s obligation to reassign a 

disabled employee . . . limit the disruption associated with 

reassignments.”).  

3.  Reassignment over a most-qualified applicant policy does not 

exceed statutory limits on reassignment.  Employers need not provide 

reassignments when doing so would risk violating an existing 

statutory obligation.  See, e.g., Willis, 244 F.3d at 681–82 (concluding 

that reassignment was unreasonable where it created direct conflict 

with rights of coworkers under National Labor Relations Act).  Such 

accommodations would be unreasonable because they would risk 

exposing employers to litigation or other sanctions.  Id.  

Nor are employers required to exceed the limitations that the 

ADA itself places on reassignments.  Under the ADA, employers need 

not create a new job or terminate an existing employee to reassign an 

employee with a disability.  See 42 U.S.C. § 12111(9)(B) (requiring 

reassignments only to “vacant position[s]”); H.R. Rep. No. 101-485, pt. 

2, at 63 (noting that employers need not “bump[]” current employee to 
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create vacancy).  Further, employers need only reassign employees 

who are already qualified for the positions they seek.  § 12112(b)(5)(A) 

(defining discrimination to include failure to accommodate “otherwise 

qualified individual”).  

There is nothing inherent in reassignment over a most-qualified 

applicant policy that implicates either of these limitations.  

4.  Under these principles, reassignment over a most-qualified 

applicant policy will be reasonable “in the run of cases,” Barnett, 535 

U.S. at 401, and is therefore reasonable as a matter of law.  Of course, 

individual employers remain free to demonstrate, on a case-by-case 

basis, that their unique circumstances would make reassignment an 

undue hardship.  See id. at 402; see also 42 U.S.C. § 12112(b)(5)(A) 

(stating that an employer need not make an accommodation if it “can 

demonstrate that the accommodation would impose an undue hardship 

on the operation of [its] business”).  Vita has not established such facts 

in this case.  

D. The Ames Circuit Erred by Concluding that the 
“Nondiscriminatory” Nature of a Most-Qualified 
Applicant Policy Means that Reassignment over 
Such a Policy is Unreasonable. 

	  
A reassignment does not become unreasonable simply because it 

violates an employer’s “disability-neutral rule.”  See Barnett, 535 U.S. 

at 397 (“[T]he fact that the difference in treatment violates an 

employer’s disability-neutral rule cannot by itself place the 
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accommodation beyond the Act’s potential reach.”).  But in holding that 

the ADA does not require employers to reassign an employee with a 

disability who is not the most-qualified applicant, the Ames Circuit 

relied on the argument that the ADA “does not require an employer 

to . . . violate a legitimate nondiscriminatory policy.”  J.A. 6 (quoting 

Huber, 486 F.3d at 483). 

That logic is flawed.  Huber concluded, and the Ames Circuit 

agreed, that it cannot constitute discrimination—i.e., does not 

constitute the failure to provide a reasonable accommodation—to apply 

a “legitimate nondiscriminatory policy.”  486 F.3d at 483.   But what 

constitutes a “nondiscriminatory policy” depends on how 

discrimination itself is defined.  See Figure 1.  Thus, the argument that 

Figure 1 
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an accommodation is not reasonable because it violates a 

nondiscriminatory policy improperly assumes one of two things.  On 

one hand, it might assume that discrimination is defined how the ADA 

itself defines it: “not making reasonable accommodations,” 42 U.S.C. 

§ 12112(b)(5)(A).  But if what makes an accommodation reasonable is 

that it does not violate a nondiscriminatory policy, then this circular 

logic provides no answer to what constitutes a reasonable 

accommodation.    

On the other hand, it might assume that discrimination is 

defined by reference to its common meaning outside of the ADA—

unequal treatment.  But this latter reading eliminates an entire 

category of discrimination that Congress explicitly sought to prohibit: 

the failure to provide a “preference” in the form of a reasonable 

accommodation.  Cf. Barnett, 535 U.S. at 397 (stating that the ADA 

requires “preferences in the form of ‘reasonable accommodations’”).  It 

is true that in other contexts, discrimination is limited to conduct that 

is facially biased or biased in outcome.  See Int’l Bhd. of Teamsters v. 

United States, 431 U.S. 324, 335 n.15 (1977) (describing disparate 

treatment and disparate impact as the two modes of proving 

discrimination under Title VII).  By that standard, neutrality—either 

facial or in effect—is sufficient to overcome a discrimination 

claim.  But by defining discrimination to include the failure to provide 
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a reasonable accommodation, Congress required more in the disability 

context.  The ADA requires limited preferential treatment for 

employees with disabilities when necessary to ensure equal access to 

employment opportunities.  Barnett, 535 U.S. at 397.  For this reason, 

the fact that a reassignment violates an employer’s neutral or 

“nondiscriminatory” rule cannot, in and of itself, make that 

reassignment unreasonable.  Id. 

II. THE PHYSICIAN-SUPERVISED USE OF MEDICAL 
MARIJUANA IS NOT AN “ILLEGAL USE OF DRUGS” 
UNDER THE ADA. 

	  
The ADA provides that “a qualified individual with a disability 

shall not include any employee or applicant who is currently engaging 

in the illegal use of drugs, when the covered entity acts on the basis of 

such use.”  42 U.S.C. § 12114(a) (2012).  The statute reads: 

The term “illegal use of drugs” means the use of drugs, 
the possession or distribution of which is unlawful under 
the Controlled Substances Act [21 U.S.C. 801 et seq.].  
Such term does not include the use of a drug taken under 
supervision by a licensed health care professional, or other 
uses authorized by the Controlled Substances Act or other 
provisions of Federal law. 
 

§ 12111(6)(A) (emphasis added).   

A qualified person with a disability whose drug use is 

supervised by a licensed medical professional is protected by the 

ADA.  Another qualified person whose drug use is authorized by the 

Controlled Substances Act (“CSA”) or other federal law is also 
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protected.  While these categories will sometimes overlap, this case 

demonstrates that some physician-supervised use will not be 

authorized by the CSA, just as some CSA-authorized use will not be 

supervised by a physician, see 21 U.S.C. § 829(c) (2012).  Preserving 

these as two distinct categories broadly protects persons with 

disabilities in accordance with the ADA’s “comprehensive national 

mandate for the elimination of discrimination against individuals with 

disabilities.”  42 U.S.C. § 12101(b)(1).  

The Ames Circuit collapsed these two categories into one, such 

that the only protected physician-supervised use is that which is also 

authorized by the CSA.  J.A. 10.  But the plain text of the statute 

creates two distinct exceptions.  The Ames Circuit’s interpretation 

contravenes the plain, ordinary meaning of the ADA’s text and 

frustrates its purpose.  

A. The ADA’s Plain Text Protects Use of Marijuana 
Under Supervision of a Licensed Doctor.  

	  
This Court’s “first step in interpreting a statute is to determine 

whether the language at issue has a plain and unambiguous meaning 

with regard to the particular dispute.”  Robinson v. Shell Oil Co., 519 

U.S. 337, 340 (1997).  Statutory construction is a holistic inquiry that 

“must account for a statute’s full text, language as well as punctuation, 

structure, and subject matter.”  U.S. Nat’l Bank of Or. v. Indep. Ins. 

Agents of Am., Inc., 508 U.S. 439, 455 (1993).  The ADA’s statutory 
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text, punctuation, and structure all plainly create two exceptions to the 

phrase “illegal use of drugs.” 

1. a.  The statute’s use of a comma followed by “or” establishes 

the independence of the two exceptions.  Congress’ use of “or” creates 

two exceptions: (1) the supervised-use exception, and (2) the CSA-

authorized exception.  The “ordinary use” of the term “or” between two 

categories is “almost always disjunctive.”  Loughrin v. United States, 

134 S. Ct. 2384, 2390 (2014) (quoting United States v. Woods, 134 S. 

Ct. 557, 567 (2013)); see also United States v. Awan, 607 F.3d 306, 313 

(2d Cir. 2010) (interpreting “the disjunctive phrase”—“[i]f the 

offense . . . involved, or was intended to promote, a federal crime of 

terrorism”—to clearly create two elements with “separate meaning”).  

The principle that “or” is disjunctive is also an elementary rule of 

grammar.  See Webster’s Third New International Dictionary 1585 

(1986) (describing that “or” is “used as a function word to indicate (1) 

an alternative between different or unlike things”); The Chicago 

Manual of Style § 5.198 (16th ed. 2010) (“Disjunctive or separative 

coordinating conjunctions denote separation or alternatives. . . . The 

conjunctions include either, or, else, but, nor, neither, otherwise, and 

other . . . .”).  

It is a basic canon of statutory construction “that terms 

connected in the disjunctive . . . be given separate meanings.”  Garcia 
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v. United States, 469 U.S. 70, 73 (1984).  Blending the two statutory 

phrases disregards that terms separated by the disjunctive “or” “must 

have different meanings because otherwise the statute or provision 

would be redundant.”  United States v. Hill, 79 F.3d 1477, 1483 (6th 

Cir. 1996) (emphasis added).     

Following that canon, the disjunctive term “or” “requires [that 

categories] be treated separately unless such a construction renders 

the provision repugnant to the Act.”  George Hyman Constr. Co. v. 

Occupational Safety & Health Review Comm’n, 582 F.2d 834, 840 n.10 

(4th Cir. 1978) (collecting cases and emphasizing that “or” separating 

“willfully” and “repeatedly” created “two distinct categories of 

violations”).  But here, recognizing two distinct categories advances the 

ADA’s purpose by safeguarding individuals with disabilities from 

discrimination based on their medical treatment choices.   

The ADA’s legislative history bolsters the conclusion that 

Congress intended the supervised-use language to create a separate, 

independent exception.  The House Committee Report explains: “The 

term ‘Illegal use of drugs’ does not include the use of controlled 

substances, including the use of experimental drugs, taken under the 

supervision of a licensed health care professional.  It also does not 

include uses authorized by the Controlled Substances Act or other 

provisions of federal law.”  H.R. Rep. No. 101-485, pt. 3, at 32 (1990), 
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as reprinted in 1990 U.S.C.C.A.N. 445, 455 (emphasis added).  The 

report does not qualify the exception for supervised use by requiring 

such use to also be authorized by the CSA; rather, the phrase “[i]t also” 

emphasizes the independence of the exceptions.   

b.  Congress’ use of a comma before “or other uses” but not 

before “authorized” evinces its intent to create two exceptions.  The 

statutory language reads: 

[“Illegal use of drugs”] does not include the use of a drug 
taken under supervision by a licensed health care 
professional, or other uses authorized by the Controlled 
Substances Act or other provisions of Federal law. 
 

42 U.S.C. § 12111(6)(A).  The comma between “professional” and “or 

other uses” creates a physical separation that distinguishes the 

supervised-use exception from the CSA-authorized exception.  See 

Webster’s Third New International Dictionary 455 (1986) (describing a 

comma as “a punctuation mark, used . . . to separate two related but 

distinct terms”); Margaret D. Shertzer, The Elements of Grammar  

86–87 (1986).   

The lack of a comma between “other uses” and “authorized by” 

means that “authorized by the Controlled Substances Act” applies only 

to “other uses,” not to physician-supervised use.  According to the rule 

of the last antecedent, “a limiting clause or phrase . . . should 

ordinarily be read as modifying only the noun or phrase that it 

immediately follows.”  Barnhart v. Thomas, 540 U.S. 20, 26 
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(2003).  Thus, the modifying phrase “authorized by the Controlled 

Substances Act” modifies only the last antecedent: “other uses.”   

For the phrase “authorized by the Controlled Substances Act” to 

also modify physician-supervised use, the sentence would have to read: 

“[‘Illegal use of drugs’] does not include the use of a drug taken under 

supervision by a licensed health care professional, or other uses[,] 

authorized by the Controlled Substances Act or other provisions of 

Federal law.”  See Linda D. Jellum & David Charles Hricik, Modern 

Statutory Interpretation 131 (2d ed. 2009) (“[W]hen a modifier is set off 

from a series of antecedents by a comma, the modifier should be 

interpreted to apply to all of the antecedents.”).  Congress did not use 

such a comma.  

Further, “tacking” the phrase “authorized by the Controlled 

Substances Act” as a modifier onto the phrase before the  

comma “yields an exceedingly awkward—indeed, incoherent—

locution.”  James v. City of Costa Mesa, 700 F.3d 394, 408 (2012) 

(Berzon, J., concurring in part and dissenting in part).  The 

awkwardness results from what would be a clearly misplaced 

modifier.  See The Chicago Manual of Style § 5.112 (16th ed. 

2010).  The Ames Circuit concluded that “the ADA is best interpreted 

to require that physician-supervised drug use be authorized by the 

CSA.”  J.A. 10.  But the sentence construction cannot sustain that 
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conclusion.  The statute as written says: “use of a drug taken under 

supervision by a licensed health care professional . . . authorized by the 

Controlled Substances Act.”  42 U.S.C. § 12111(6)(A) (emphasis added).  

Yet under the Ames Circuit’s interpretation, it is not the health care 

professional, but the use, that must be CSA-authorized.   

2.  Recognizing that the ADA provides two distinct exceptions to 

“illegal use of drugs” prevents superfluity in the statute.  “It is ‘a 

cardinal principle of statutory construction’ that ‘a statute ought, upon 

the whole, to be so construed that, if it can be prevented, no clause, 

sentence, or word shall be superfluous, void, or insignificant.’”  TRW 

Inc. v. Andrews, 534 U.S. 19, 31 (2001) (quoting Duncan v. Walker, 533 

U.S. 167, 174 (2001)).  Congress need not have included the 

supervised-use exception if it intended to protect only that drug use 

which is permitted by the CSA; the CSA already permits distribution 

and dispensation of some controlled substances under doctor 

supervision, see 21 U.S.C. § 829.  The Ames Circuit’s interpretation 

renders the entire first phrase of the exceptions sentence superfluous. 

The word “other” does not change this analysis.  The Ames 

Circuit, however, relied on a Ninth Circuit opinion interpreting 

identical language in Title II of the ADA, which disregarded the 

previously discussed grammatical inconsistencies and instead 

expressed concern that the two-exception interpretation would render 



 46 

the word “other” meaningless.  J.A. 9–10; see James, 700 F.3d at  

398–99.   

But that is not the case.  First, “other” may reflect the partial 

overlap between the first and second exceptions, as some physician-

supervised use will be authorized by the CSA.  James, 700 F.3d at 407 

(Berzon, J., concurring in part and dissenting in part) (“[T]he group of 

uses supervised by a doctor [is] partially included within the set of uses 

authorized by the CSA but also partially independent . . . .”).    

Second, “both ‘other’ and ‘another’ are just as likely to be words 

of differentiation as they are to be words of connection.”  Jama v. 

Immigration & Customs Enf’t, 543 U.S. 335, 343 n.3 (2005) (rejecting 

interpretation that “another” imports limitation from one clause into 

all previous clauses).  For instance, the Ninth Circuit interpreted a 

statute that used the same format as the ADA—separating two 

concepts with the phrase “or other”—to signify “that Congress intended 

them to mean two separate things.”  United States v. 144,774 Pounds 

of Blue King Crab, 410 F.3d 1131, 1135 (9th Cir. 2005) (interpreting 

“contraband or other property that it is illegal to possess”).  Justice 

Scalia illustrated in Barnhart v. Thomas, 540 U.S. 20 (2003), why the 

word “other” makes sense and is not redundant in this statutory 

context:  

Consider, for example, the case of parents who, before 
leaving their teenage son alone in the house for the 
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weekend, warn him, “You will be punished if you throw a 
party or engage in any other activity that damages the 
house.”  If the son nevertheless throws a party and is 
caught, he should hardly be able to avoid punishment by 
arguing that the house was not damaged.  
 

Id. at 27.    

But even if the word “other” were redundant, the Ames Circuit’s 

interpretation would “prefer a minor redundancy . . . over a major 

one—the entire first phrase of the second sentence.”  James, 700 F.3d 

at 406 (Berzon, J., concurring in part and dissenting in part).  The 

ADA’s language creates two exceptions; this Court need not conflate 

the two and render an entire phrase superfluous to explain the 

presence of the word “other.”   

B. The ADA’s Term “Licensed” Protects Use of 
Marijuana Authorized Under State Law. 

	  
Congress’ choice to use the term “licensed” in the exception for 

drug use supervised by “licensed health care professional[s],” 42 U.S.C. 

§ 12111(6)(A), invokes State regulation of the medical 

profession.  “Each state in the United States has a medical licensure 

board responsible for controlling entry into the medical profession by 

means of licensure and for disciplining physicians . . . .”  Timothy S. 

Jost et al., Consumers, Complaints, and Professional Discipline: A Look 

at Medical Licensure Boards, 3 Health Matrix 309, 310 (1993).  By 

contrast, the CSA requires a health care professional to be “registered” 

to “possess, manufacture, distribute, or dispense” controlled 
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substances.  21 U.S.C. § 822(b); see also U.S. Dep’t of Justice, Drug 

Enf’t Admin., Practitioner’s Manual: An Informational Outline of the 

Controlled Substances Act 7 (2006), http://www.deadiversion.usdoj.gov 

/pubs/manuals/pract/pract_manual012508.pdf (“Every person or entity 

that handles controlled substances must be registered with DEA or be 

exempt by regulation from registration.  The DEA registration grants 

practitioners federal authority to handle controlled substances.” 

(emphasis added)).  As this case demonstrates, States will sometimes 

permit licensed doctors to supervise the use of drugs not authorized by 

the CSA.  See, e.g., Ames Medical Marijuana Act of 2007, Ames Rev. 

Stat. § 12-102.  Congress’ choice of “licensed” over “registered” 

demands that this Court recognize both exceptions to give the ADA the 

comprehensive coverage Congress intended.    

Drafting and legislative history confirm that Congress intended 

to protect physician-supervised drug use, whether or not that use was 

authorized by the CSA.  Initially, the Senate bill provided that the 

term “illegal drug” excludes “the use of a controlled substance pursuant 

to a valid prescription or other uses authorized by the Controlled 

Substances Act.”  H.R. Rep. No. 101-558, at 55–56 (1990) (Conf. Rep.) 

(emphasis added).  “Valid prescription” is a term of art used in the 

CSA; under that law, a person may possess a controlled substance only 

when it is obtained “pursuant to a valid prescription” from, or directly 
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dispensed by, a physician.  21 U.S.C. § 844; cf. 21 C.F.R. § 1306.03 

(2015).   

 But that was not the language Congress adopted.  Ultimately, 

the Senate dropped the narrower “valid prescription” language in favor 

of the House’s broader version, which provides an unqualified 

exception for “controlled substances taken under supervision by a 

licensed health care professional.”  H.R. Rep. No. 101-558, at 56.     

Congress’ final language choice implicates the States’ role in 

regulating the health care profession.  As a result, failing to give 

separate effect to the phrase “taken under supervision by a licensed 

health care professional” will result in coverage gaps in the ADA when 

“the citizens of a State have chosen to ‘serve as a laboratory’ in the 

trial of ‘novel social and economic experiments.’”  United States v. 

Oakland Cannabis Buyers’ Coop., 532 U.S. 483, 502 (2001) (Stevens, J., 

concurring in the judgment) (quoting New State Ice Co. v. Liebmann, 

285 U.S. 262, 311 (1932) (Brandeis, J., dissenting)).  The Ames 

Circuit’s interpretation leaves employees with disabilities vulnerable 

to discrimination when their doctors recommend drugs permitted by 

state law but not the CSA.   

Moreover, that interpretation poses an additional risk that 

employers will insert themselves into their employees’ medical 

decisions, including on the basis of subjective beliefs like Wideman’s 
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personal objection to “drug use of any kind.”  J.A. 35.  Courts have 

refused to permit discrimination against persons with disabilities on 

the basis of uninformed or prejudiced views about the disability’s risks 

or treatment.  See Bragdon v. Abbott, 524 U.S. 624, 649 (1998) 

(requiring assessment of “significant risk” to be “based on medical or 

other objective evidence”); see also Siefken v. Vill. of Arlington  

Heights, 65 F.3d 664, 666 (7th Cir. 1995) (“Congress perceived that  

employers were basing employment decisions on unfounded 

stereotypes.”).  Reading the supervised-use language as an 

independent exception recognizes that an employer is not entitled to 

second-guess a doctor’s recommendations.  Rather, under the ADA, it 

is “[t]he opinion of a responsible treating physician in determining the 

appropriate conditions for treatment [that] ought to be given the 

greatest of deference.”  Olmstead v. L.C., 527 U.S. 581, 610 (1999) 

(Kennedy, J., concurring in the judgment).   

C. The ADA Intended to Protect Individuals with 
Disabilities from the Cruel Choice Between 
Treatment and Employment.  

	  
1.  Not only is interpreting the ADA to create two separate 

exceptions the best textual reading of the statute; it also honors the 

Act’s sweeping purpose.  The ADA intended “to provide a clear and 

comprehensive national mandate for the elimination of discrimination 

against individuals with disabilities.”  42 U.S.C. § 12101(b)(1).  In 
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2008, Congress reaffirmed this broad coverage by amending the Act to 

clarify that its protections extend to those who utilize “mitigating 

measures,” including medication, to manage their disabilities.  ADA 

Amendments Act of 2008, Pub. L. No. 110-325, § 2(b)(2), 122 Stat. 

3553.  “The ADA must be broadly construed to effectuate its remedial 

purpose.”  Lincoln Cercpac v. Health & Hosps. Corp., 920 F. Supp. 488, 

497 (S.D.N.Y. 1996); see also Tcherepnin v. Knight, 389 U.S. 332, 336 

(1967) (“[W]e are guided by the familiar canon of statutory 

construction that remedial legislation should be construed broadly to 

effectuate its purposes.”).   

By contrast, the Ames Circuit’s interpretation presents 

employees with a cruel choice: continue the only treatment that 

alleviates suffering associated with some disabilities, or keep the 

protections afforded by the ADA.  Congress never intended that 

choice.  See H.R. Rep. No. 101-485, pt. 2, at 79 (1990), as reprinted in 

1990 U.S.C.C.A.N. 303, 361 (“Many people with disabilities, such as 

people with epilepsy, AIDS, and mental illness, take a variety of drugs, 

including experimental drugs, under supervision by a health care 

professional.  Discrimination on the basis of use of such drugs would 

not be allowed.”).  Congress so strongly desired to protect people with 

disabilities and their treatment choices that it amended the ADA to 

reject case law that had screened out those who used measures to 
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mitigate the effects of their disabilities.  ADA Amendments Act, 

§ 2(a)(4) (noting that such cases “eliminat[ed] protection for many 

individuals whom Congress intended to protect”).  As Senator Harry 

Reid explained, people with disabilities must not be subjected to “a 

catch-22 that forces them to choose between managing their 

disabilities or staying protected from job discrimination.  No one 

should have to make that choice.”  154 Cong. Rec. 9626-01 (2008).   

2.  The Ninth Circuit in James, upon which the Ames Circuit 

relied, incorrectly assumed “[t]here is no reason to think that the 1990 

Congress that passed the ADA would have anticipated later changes in 

state law facilitating professional supervision of drug use that federal 

law does not permit.”  700 F.3d at 400.  In fact, State-run medical 

marijuana programs existed before the ADA was enacted—a fact that 

both the James majority and the opinion below entirely ignore.  In 

1978, New Mexico passed the first state law recognizing the medical 

value of marijuana and provided legal cannabis to authorized patients 

until 1986.  See N.M. Stat. Ann. § 26-2A-2 (2015).  By 1980, twenty-

four states had legalized limited medical use of marijuana.  See Selwyn 

Raab, Bill Signed on Marijuana’s Use in Medicine, N.Y. Times,  

July 7, 1980, at B1.  By 1984, that number had increased to thirty-

three.  Marijuana as Medicine is Backed by Bar Group, Wall St. J., 

Feb. 15, 1984, at 1.  Some of these programs gained federal approval; 
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others did not.  Id.; Karen O’Keefe, State Medical Marijuana 

Implementation and Federal Policy, 16 J. Health Care L. & Pol’y 39, 43 

(2013).   

These developments were not lost on Congress.  In 1983, 

Congressman Stewart B. McKinney wrote to the Washington Post 

lamenting the disconnect between “current federal law” and the 

“[t]hirty-three states [that] have recognized marijuana’s therapeutic 

potential by passing some type of medical marijuana law.”  Stewart B. 

McKinney, Letter, Medical Marijuana, Wash. Post, Dec. 9, 1983, at 

A22; see also Rudolph J. Gerber, Legalizing Marijuana 92–93 

(2004).  As Congressman McKinney’s letter indicates, some state 

programs were distinct from the experimental marijuana use 

authorized by the CSA.  Against this backdrop, it is reasonable to 

imagine that Congress created the supervised-use exception to protect 

individuals who participated in similar state programs, regardless of 

whether those programs were authorized by federal law.  

But even if Congress had not anticipated these specific changes 

in state marijuana laws when passing the ADA, “the fact that a statute 

can be applied in situations not expressly anticipated by Congress does 

not demonstrate ambiguity.  It demonstrates breadth.”  PGA Tour, Inc. 

v. Martin, 532 U.S. 661, 689 (2001) (quoting Pa. Dep’t of Corr. v. 

Yeskey, 524 U.S. 206, 212 (1998)) (interpreting the ADA).  For example, 
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in Pennsylvania Department of Corrections v. Yeskey, 524 U.S. 206 

(1998), this Court held that the fact that Congress did not anticipate 

the ADA’s application to state prisoners is “irrelevant” in the face of 

unambiguous statutory text.  Id. at 211–12.  Congress need not have 

foreseen this particular factual scenario in order to enact a law that 

would protect Abrams in this case. 

D. The ADA’s Specific Protections Should Not Be 
Limited Because of the CSA’s General Prohibition 
on Marijuana.   

	  
The James majority also cited concerns about “harmoniz[ing] the 

ADA and the CSA” in holding that the ADA does not protect 

individuals who use marijuana under doctor supervision.  700 F.3d at 

402.  These concerns are misplaced.  The interpretation most faithful 

to the ADA’s text and purpose should not be discarded because of a 

nebulous fear of statutory conflict.  

 These statutes are capable of co-existence.  “The courts are not 

at liberty to pick and choose among congressional enactments, and 

when two statutes are capable of co-existence, it is the duty of the 

courts, absent a clearly expressed congressional intention to the 

contrary, to regard each as effective.”  Morton v. Mancari, 417 U.S. 

535, 551 (1974).  The ADA is a civil statute, intended to protect 

individuals with disabilities from discrimination in civic life.  42 U.S.C. 

§ 12101.  The CSA is a criminal statute, intended to subject persons to 
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criminal penalties for certain offenses.  See, e.g., 21 U.S.C. § 844.  This 

is a civil case, and the ADA—the text of which specifically covers this 

situation—must control.  See Pa. Bureau of Corr. v. U.S. Marshals 

Serv., 474 U.S. 34, 43 (1985) (noting that a statute that “specifically 

addresses” a particular issue must control over a general 

statute).  Just as the ADA does not affect the federal government’s 

ability to prosecute users of illegal drugs, see H.R. Rep. No. 101-485, 

pt. 3, at 32 (“The Committee does not intend to affect the Controlled 

Substances Act.”), the CSA should not be read to implicitly curtail the 

substantive rights the ADA explicitly provides to employees against 

discrimination on the basis of disability.   

The CSA’s prohibition on possession and distribution of 

Schedule I substances does not detract from the civil rights enshrined 

in other federal statutes.  For example, in Gonzales v. O Centro 

Espírita Beneficente União do Vegetal, 546 U.S. 418 (2006), this Court 

held that a church’s right under the Religious Freedom Restoration  

Act to use sacramental hoasca was not overcome by the CSA’s  

general prohibition of Schedule I substances.  See id. at 432 (rejecting 

Government’s argument that Congress’ concern about health and 

safety of Schedule I substances meant Congress did not intend RFRA 

to protect their use).  And more generally, this Court has refused to 

impute to Congress an intent to strip individuals of certain civil rights 
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protections based purely on its criminalization of their behavior or 

status.  See Plyler v. Doe, 457 U.S. 202, 226 (1982) (requiring Texas to 

educate undocumented immigrant children).  The ADA protects 

individuals with disabilities from discrimination, and this Court 

cannot detract from those protections based on Congress’ 

criminalization of marijuana use in a wholly separate statute.   

None of this is to say that the ADA requires employers to 

tolerate drug use that would impair an individual’s ability to perform 

his work.  See Salley v. Circuit City Stores, 160 F.3d 977, 981 (3d Cir. 

1998) (upholding termination of employee for misconduct related to 

drug use).  Nor does it protect recreational use of illegal drugs.  See 42 

U.S.C. § 12111(6)(A).  But the ADA establishes certain types of drug 

use that are within an employer’s control, and certain types that are 

not.  See § 12114.  An employer’s opposition to “drug use of any kind,” 

J.A. 28, 35, is insufficient to deny employment opportunities to an 

individual whose use of medical marijuana is supervised by a health 

care professional.   
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CONCLUSION 

For the foregoing reasons, the judgment of the court of appeals 

should be reversed.  Petitioner respectfully requests remand for 

further proceedings.   
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APPENDIX 
	  
Americans with Disabilities Act (ADA), 42 U.S.C. §§ 12101 et. 
seq. (2012) 
(selected sections) 
 
§ 12101. Findings and purpose  
	  
(a) Findings  
The Congress finds that— 

 
(1) physical or mental disabilities in no way diminish a person’s 
right to fully participate in all aspects of society, yet many 
people with physical or mental disabilities have been precluded 
from doing so because of discrimination; others who have a 
record of a disability or are regarded as having a disability also 
have been subjected to discrimination; 

 
(2) historically, society has tended to isolate and segregate 
individuals with disabilities, and, despite some improvements, 
such forms of discrimination against individuals with 
disabilities continue to be a serious and pervasive social 
problem; 

 
(3) discrimination against individuals with disabilities persists 
in such critical areas as employment, housing, public 
accommodations, education, transportation, communication, 
recreation, institutionalization, health services, voting, and 
access to public services; 

 
(4) unlike individuals who have experienced discrimination on 
the basis of race, color, sex, national origin, religion, or age, 
individuals who have experienced discrimination on the basis of 
disability have often had no legal recourse to redress such 
discrimination; 

 
(5) individuals with disabilities continually encounter various 
forms of discrimination, including outright intentional exclusion, 
the discriminatory effects of architectural, transportation, and 
communication barriers, overprotective rules and policies, 
failure to make modifications to existing facilities and practices, 
exclusionary qualification standards and criteria, segregation, 
and relegation to lesser services, programs, activities, benefits, 
jobs, or other opportunities; 



 II 

 
(6) census data, national polls, and other studies have 
documented that people with disabilities, as a group, occupy an 
inferior status in our society, and are severely disadvantaged 
socially, vocationally, economically, and educationally; 
 
(7) the Nation’s proper goals regarding individuals with 
disabilities are to assure equality of opportunity, full 
participation, independent living, and economic self-sufficiency 
for such individuals; and 

 
(8) the continuing existence of unfair and unnecessary 
discrimination and prejudice denies people with disabilities the 
opportunity to compete on an equal basis and to pursue those 
opportunities for which our free society is justifiably famous, 
and costs the United States billions of dollars in unnecessary 
expenses resulting from dependency and nonproductivity. 

 
(b) Purposes  
It is the purpose of this chapter— 
 

(1) to provide a clear and comprehensive national mandate for 
the elimination of discrimination against individuals with 
disabilities; 

 
(2) to provide clear, strong, consistent, enforceable standards 
addressing discrimination against individuals with disabilities; 

 
(3) to ensure that the Federal Government plays a central role 
in enforcing the standards established in this chapter on behalf 
of individuals with disabilities; and 

 
(4) to invoke the sweep of congressional authority, including the 
power to enforce the fourteenth amendment and to regulate 
commerce, in order to address the major areas of discrimination 
faced day-to-day by people with disabilities. 

 
* * * 
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§ 12111.  Definitions 
As used in this subchapter: 

 
* * * 

 
(6) Illegal use of drugs 

(A) In general 
The term “illegal use of drugs” means the use of drugs, the 
possession or distribution of which is unlawful under the 
Controlled Substances Act [21 U.S.C. 801 et seq.].  Such term 
does not include the use of a drug taken under supervision by a 
licensed health care professional, or other uses authorized by the 
Controlled Substances Act or other provisions of Federal law. 

 
(B) Drugs 
The term “drug” means a controlled substance, as defined in 
schedules I through V of section 202 of the Controlled 
Substances Act [21 U.S.C. 812]. 

 
* * * 

 
(8) Qualified individual 
The term “qualified individual” means an individual who, with or 
without reasonable accommodation, can perform the essential 
functions of the employment position that such individual holds or 
desires. For the purposes of this subchapter, consideration shall be 
given to the employer’s judgment as to what functions of a job are 
essential, and if an employer has prepared a written description before 
advertising or interviewing applicants for the job, this description shall 
be considered evidence of the essential functions of the job. 
 
(9) Reasonable accommodation 
The term “reasonable accommodation” may include 
 

(A) making existing facilities used by employees readily 
accessible to and usable by individuals with disabilities; and 
 
(B) job restructuring, part-time or modified work schedules, 
reassignment to a vacant position, acquisition or modification of 
equipment or devices, appropriate adjustment or modifications 
of examinations, training materials or policies, the provision of 
qualified readers or interpreters, and other similar 
accommodations for individuals with disabilities. 
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(10) Undue hardship 
(A) In general 
The term “undue hardship” means an action requiring 
significant difficulty or expense, when considered in light of the 
factors set forth in subparagraph (B). 
 
(B) Factors to be considered 
In determining whether an accommodation would impose an 
undue hardship on a covered entity, factors to be considered 
include 
 

(i) the nature and cost of the accommodation needed 
under this chapter; 
 
(ii) the overall financial resources of the facility or 
facilities involved in the provision of the reasonable 
accommodation; the number of persons employed at such 
facility; the effect on expenses and resources, or the 
impact otherwise of such accommodation upon the 
operation of the facility; 
 
(iii) the overall financial resources of the covered entity; 
the overall size of the business of a covered entity with 
respect to the number of its employees; the number, type, 
and location of its facilities; and 
 
(iv) the type of operation or operations of the covered 
entity, including the composition, structure, and functions 
of the workforce of such entity; the geographic 
separateness, administrative, or fiscal relationship of the 
facility or facilities in question to the covered entity. 

 
§ 12112.  Discrimination 
 
(a) General rule 
No covered entity shall discriminate against a qualified individual on 
the basis of disability in regard to job application procedures, the 
hiring, advancement, or discharge of employees, employee 
compensation, job training, and other terms, conditions, and privileges 
of employment. 
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(b) Construction 
As used in subsection (a) of this section, the term “discriminate against 
a qualified individual on the basis of disability” includes 
 

(1) limiting, segregating, or classifying a job applicant or 
employee in a way that adversely affects the opportunities or 
status of such applicant or employee because of the disability of 
such applicant or employee; 
 
(2) participating in a contractual or other arrangement or 
relationship that has the effect of subjecting a covered entity’s 
qualified applicant or employee with a disability to the 
discrimination prohibited by this subchapter (such relationship 
includes a relationship with an employment or referral agency, 
labor union, an organization providing fringe benefits to an 
employee of the covered entity, or an organization providing 
training and apprenticeship programs); 
 
(3) utilizing standards, criteria, or methods of administration 
 

(A) that have the effect of discrimination on the basis of 
disability; 
 
(B) that perpetuates the discrimination of others who are 
subject to common administrative control; 
 

(4) excluding or otherwise denying equal jobs or benefits to a 
qualified individual because of the known disability of an 
individual with whom the qualified individual is known to have 
a relationship or association; 
 
(5) 

(A) not making reasonable accommodations to the known 
physical or mental limitations of an otherwise qualified 
individual with a disability who is an applicant or 
employee, unless such covered entity can demonstrate 
that the accommodation would impose an undue hardship 
on the operation of the business of such covered entity; or 
 
(B) denying employment opportunities to a job applicant 
or employee who is an otherwise qualified individual with 
a disability, if such denial is based on the need of such 
covered entity to make reasonable accommodation to the 
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physical or mental impairments of the employee or 
applicant; 
 

(6) using qualification standards, employment tests or other 
selection criteria that screen out or tend to screen out an 
individual with a disability or a class of individuals with 
disabilities unless the standard, test or other selection criteria, 
as used by the covered entity, is shown to be job-related for the 
position in question and is consistent with business necessity; 
and 
 
(7) failing to select and administer tests concerning employment 
in the most effective manner to ensure that, when such test is 
administered to a job applicant or employee who has a disability 
that impairs sensory, manual, or speaking skills, such test 
results accurately reflect the skills, aptitude, or whatever other 
factor of such applicant or employee that such test purports to 
measure, rather than reflecting the impaired sensory, manual, 
or speaking skills of such employee or applicant (except where 
such skills are the factors that the test purports to measure). 

 
* * * 

 
(d) Medical examinations and inquiries 
 

* * * 
 

(3) Employment entrance examination 
A covered entity may require a medical examination after an 
offer of employment has been made to a job applicant and prior 
to the commencement of the employment duties of such 
applicant, and may condition an offer of employment on the 
results of such examination, if— 
 

* * * 
 

(B) information obtained regarding the medical condition or 
history of the applicant is collected and maintained on separate 
forms and in separate medical files and is treated as a 
confidential medical record, except that— 
 

(i) supervisors and managers may be informed regarding 
necessary restrictions on the work or duties of the 
employee and necessary accommodations; 
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(ii) first aid and safety personnel may be informed, when 
appropriate, if the disability might require emergency 
treatment; and 
(iii) government officials investigating compliance with 
this chapter shall be provided relevant information on 
request; and 
 

* * * 
 
§ 12114.  Illegal use of drugs and alcohol 
 
(a) Qualified individual with a disability 
For purposes of this subchapter, qualified individual with a disability 
shall not include any employee or applicant who is currently engaging 
in the illegal use of drugs, when the covered entity acts on the basis of 
such use. 
 
(b) Rules of construction 
Nothing in subsection (a) of this section shall be construed to exclude 
as a qualified individual with a disability an individual who 
 

(1) has successfully completed a supervised drug rehabilitation 
program and is no longer engaging in the illegal use of drugs, or 
has otherwise been rehabilitated successfully and is no longer 
engaging in such use; 
 
(2) is participating in a supervised rehabilitation program and is 
no longer engaging in such use; or 
 
(3) is erroneously regarded as engaging in such use, but is not 
engaging in such use; 
 
except that it shall not be a violation of this chapter for a 
covered entity to adopt or administer reasonable policies or 
procedures, including but not limited to drug testing, designed 
to ensure that an individual described in paragraph (1) or (2) is 
no longer engaging in the illegal use of drugs. 

 
(c) Authority of covered entity 
A covered entity 
 

(1) may prohibit the illegal use of drugs and the use of alcohol at 
the workplace by all employees; 
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(2) may require that employees shall not be under the influence 
of alcohol or be engaging in the illegal use of drugs at the 
workplace; 
 
(3) may require that employees behave in conformance with the 
requirements established under the Drug-Free Workplace Act of 
1988 (41 U.S.C. 701 et seq.); 
 
(4) may hold an employee who engages in the illegal use of drugs 
or who is an alcoholic to the same qualification standards for 
employment or job performance and behavior that such entity 
holds other employees, even if any unsatisfactory performance 
or behavior is related to the drug use or alcoholism of such 
employee; and 

 
* * * 
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ADA Amendments Act of 2008, Pub. L. No. 110-325,  
122 Stat. 3553 
(selected sections) 
 
SEC. 2. FINDINGS AND PURPOSES. 
 
(a) FINDINGS.—Congress finds that—  
 

* * * 
 

(4) the holdings of the Supreme Court in Sutton v. United Air 
Lines, Inc., 527 U.S. 471 (1999) and its companion cases have 
narrowed the broad scope of protection intended to be afforded 
by the ADA, thus eliminating protection for many individuals 
whom Congress intended to protect; 
 

(b) PURPOSES.—The purposes of this Act are— 
 

* * * 
 

(2) to reject the requirement enunciated by the Supreme Court 
in Sutton v. United Air Lines, Inc., 527 U.S. 471 (1999) and its 
companion cases that whether an impairment substantially 
limits a major life activity is to be determined with reference to 
the ameliorative effects of mitigating measures; 
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Controlled Substances Act (CSA), 21 U.S.C. §§ 801 et seq. (2012) 
(selected sections) 
 
§ 822. Persons required to register 
 
(a) Period of registration 

(1) Every person who manufactures or distributes any controlled 
substance or list I chemical, or who proposes to engage in the 
manufacture or distribution of any controlled substance or list I 
chemical, shall obtain annually a registration issued by the 
Attorney General in accordance with the rules and regulations 
promulgated by him. 
 
(2) Every person who dispenses, or who proposes to dispense, 
any controlled substance, shall obtain from the Attorney 
General a registration issued in accordance with the rules and 
regulations promulgated by him. The Attorney General shall, by 
regulation, determine the period of such registrations. In no 
event, however, shall such registrations be issued for less than 
one year nor for more than three years. 
 

(b) Authorized activities 
Persons registered by the Attorney General under this subchapter to 
manufacture, distribute, or dispense controlled substances or list I 
chemicals are authorized to possess, manufacture, distribute, or 
dispense such substances or chemicals (including any such activity in 
the conduct of research) to the extent authorized by their registration 
and in conformity with the other provisions of this subchapter. 

 
* * * 

 
§ 829. Prescriptions 
 
(a) Schedule II substances 
Except when dispensed directly by a practitioner, other than a 
pharmacist, to an ultimate user, no controlled substance in schedule II, 
which is a prescription drug as determined under the Federal Food, 
Drug, and Cosmetic Act [21 U.S.C. 301 et seq.], may be dispensed 
without the written prescription of a practitioner, except that in 
emergency situations, as prescribed by the Secretary by regulation 
after consultation with the Attorney General, such drug may be 
dispensed upon oral prescription in accordance with section 503(b) of 
that Act [21 U.S.C. 353(b)]. Prescriptions shall be retained in 
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conformity with the requirements of section 827 of this title. No 
prescription for a controlled substance in schedule II may be refilled. 
 
(b) Schedule III and IV substances 
Except when dispensed directly by a practitioner, other than a 
pharmacist, to an ultimate user, no controlled substance in schedule 
III or IV, which is a prescription drug as determined under the Federal 
Food, Drug, and Cosmetic Act [21 U.S.C. 301 et seq.], may be 
dispensed without a written or oral prescription in conformity with 
section 503(b) of that Act [21 U.S.C. 353(b)]. Such prescriptions may 
not be filled or refilled more than six months after the date thereof or 
be refilled more than five times after the date of the prescription 
unless renewed by the practitioner. 
 
(c) Schedule V substances 
No controlled substance in schedule V which is a drug may be 
distributed or dispensed other than for a medical purpose. 
 

* * * 
 
§ 844. Penalties for simple possession  
 
(a) Unlawful acts; penalties  
It shall be unlawful for any person knowingly or intentionally to 
possess a controlled substance unless such substance was obtained 
directly, or pursuant to a valid prescription or order, from a 
practitioner, while acting in the course of his professional practice, or 
except as otherwise authorized by this subchapter or sub-chapter II of 
this chapter.  
 

* * * 
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21 C.F.R. § 1306.03 (2015) 
  
§ 1306.03. Persons entitled to issue prescriptions. 
 (a) A prescription for a controlled substance may be issued only by an 
individual practitioner who is: 
  

(1) Authorized to prescribe controlled substances by the 
jurisdiction in which he is licensed to practice his profession and 
  
(2) Either registered or exempted from registration pursuant to 
§§ 1301.22(c) and 1301.23 of this chapter. 

  
(b) A prescription issued by an individual practitioner may be 
communicated to a pharmacist by an employee or agent of the 
individual practitioner. 
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Ames Medical Marijuana Act of 2007, Ames Rev. Stat. §§ 12-100 
et. seq. 
(selected subsections) 
  
§ 12-100: Findings 
(1) Patients and physicians have found marijuana to be an effective 
treatment for suffering caused by debilitating medical conditions, and 
therefore, marijuana should be treated like other medicines; 
  
(2) Ames residents suffering from debilitating medical conditions 
should be allowed to use small amounts of marijuana without fear of 
civil or criminal penalties when their physicians advise that such use 
may provide a medical benefit to them and when other reasonable 
restrictions are met regarding that use; 
  
(3) The Ames Medical Marijuana Act is intended to allow patients with 
debilitating medical conditions who may benefit from the medical use 
of marijuana to be able to discuss freely with their physicians the 
possible risks and benefits of medical marijuana use and to have the 
benefit of their physician’s professional advice; and 
  
(4) The Ames Medical Marijuana Act is intended to make only those 
changes to existing Ames laws that are necessary to protect patients 
and their physicians from criminal and civil penalties, and are not 
intended to change current civil and criminal laws governing the use of 
marijuana for nonmedical purposes. 
  
§ 12-101: Definitions 
 

* * * 
 
(3) “Debilitating medical condition” means: 
  

(a) Cancer, glaucoma, agitation incident to Alzheimer’s disease, 
positive status for human immunodeficiency virus or acquired 
immune deficiency syndrome, or a side effect related to the 
treatment of these medical conditions; 

  
(b) A chronic or debilitating disease or medical condition that 
produces one or more of the following: severe and chronic pain, 
severe nausea, seizures, or severe and persistent muscle spasms. 

 
* * * 
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(8) “Marijuana” means all parts of any plant of the genus cannabis 
whether growing or not, and the seeds of such plant. 
  
(9) “Medical use” means the acquisition, possession, cultivation, use, 
administration, delivery, transfer or transportation of marijuana or 
paraphernalia relating to the administration of marijuana to treat or 
alleviate a registered qualifying patient’s debilitating medical 
condition or symptoms associated with the patient’s debilitating 
medical condition. 
  

* * * 
 
(12) “Physician” means a doctor of medicine who holds a valid and 
existing license to practice medicine under Ames law. 
  
(13) “Qualifying patient” means a person who has been diagnosed by a 
physician as having a debilitating medical condition. 
  
(14) “Registry identification card” means a document issued by the 
Ames Department of Health that identifies a person authorized to 
engage in the medical use of marijuana. 
  

* * * 
 
(18) “Written certification” means a document dated and signed by a 
physician, stating that in the physician’s professional opinion the 
patient is likely to receive therapeutic or palliative benefit from the 
medical use of marijuana to treat or alleviate the patient’s debilitating 
medical condition or symptoms associated with the debilitating 
medical condition. The physician must: 
  

(a) Specify the qualifying patient’s debilitating medical 
condition in the written certification. 
  
(b) Sign and date the written certification only in the course of 
a physician-patient relationship after the physician has 
completed a full assessment of the qualifying patient’s medical 
history. 
  
(c) Agree in the written certification to supervise the 
qualifying patient’s medical use of marijuana through 
assessments occurring not less frequently than once per month. 

  
* * * 
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§ 12-102: Medical Use of Marijuana 
A qualifying patient who possesses a registry identification card may 
engage in the medical use of marijuana only as justified to mitigate the 
symptoms or effects of the person’s debilitating medical condition.  A 
qualifying patient who possesses a registry identification card and is 
engaged in the medical use of marijuana in accordance with all rules 
and regulations under this chapter shall not be subject to criminal or 
civil sanctions. 
  
§ 12-103: Registration of qualifying patients 
A qualifying patient may apply for a registry identification card 
by submitting: 
  
(1) Written certification issued by a physician within the sixty 
days immediately preceding the date of application. 
  
(2) An application, including: 
  

(a) Name, mailing address, residence address, and date of birth 
of the qualifying patient. 
  
(b) Name, address, and telephone number of the qualifying 
patient’s physician. 

  
(3) The application fee. 
  

* * * 
 
§ 12-112: Required Notifications 
(1) A registered qualifying patient shall notify the Ames Department of 
Health within ten days of any change in the registered qualifying 
patient’s name or address or if the registered qualifying patient ceases 
to have his debilitating medical condition. 
  
(2) If the registered qualifying patient’s certifying physician notifies 
the Ames Department of Health in writing that either the registered 
qualifying patient has ceased to suffer from a debilitating medical 
condition or that the physician no longer believes the patient would 
receive therapeutic or palliative benefit from the medical use of 
marijuana, the qualifying patient’s registration card is void upon 
notification to the qualifying patient. 


