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The Basics

· Tort: Any wrongful act, damage or injury done willfully (intentionally), negligently or in circumstances involving strict liability, but NOT involving breach of contract, for which a civil suit can be brought.

	5 Forms of Liability:
	Fault?
	Source?

	1) Battery
	Fault
	Common law

	2) Negligence
	Fault
	Common law

	3) Vicarious
	No fault
	Common law

	4) Strict
	No fault
	Common law

	5) Worker’s Comp
	No fault
	Legislated


I. Intentional Torts

A. Battery: States of Mind, Types of Injury, the Structure of Argument in Tort

· Battery: An intentional infliction of a harmful or offensive contact with the person of the plaintiff (Rest 2d §13)

4. Intentionality, harm and offense, tort remedies

· Act must be intentional
· Act for the purpose of inflicting a harmful or offensive contact [“hard intent”]
· OR realize that such a contact is substantially certain to result (Garratt v. Dailey, p.7) [“soft intent”]

· WHAT do you need to intend?.

· Act ( R1 ( R2 ( R3

R1=contact with the other person’s body

R2=harmful or offensive quality of the contact

R3=specific injuries suffered as result of core battery

· Clear that you DO need intent as to R1 and DON’T need intent as to R3

· There is a debate about whether you need intent as to R2

· Garratt v. Dailey doesn’t explicitly address this question 

· Ellis v. D’Angelo, p.32 implies that intent as to R1 is sufficient. BUT if you don’t even require “knowledge to a substantial certainty” or reasonable person standard for R2, then you have a strict liability tort. 

· Majority approach is that you need to find some slice of a culpable state of mind for R2; reasonable person suspect harmful/offensive, but some jurisdictions are S/L.

· GARRATT v. DAILEY (1955, Pg. 7): 

• Facts: Brian Dailey, five years old, was visiting Naomi Garratt, at which time (according to D’s story, which is adopted as fact) Naomi’s sister plaintiff Ruth Garratt, was going to sit down in a spot where a chair had been that Brian pulled away to sit in himself, and Ruth broke her hip.

      • Holding: Ultimately, the court remands to determine whether Brian had sufficient knowledge that Ms. Garratt would be sitting down, and if he did, that constitutes intent. (On remand, court found Brian did have the knowledge, and so ruled for plaintiff). 

• Rule: Intent for battery can come from: (1) Purpose (“hard intent”) or (2) Knowledge to a Substantial Certainty (“soft intent”). 

· ELLIS v. DeANGELO (1953, Pg. 32): 

• Facts: π has brought two claims against Δ DeAngelo, a minor, one for negligence and one for battery; and π also brings a claim against the Δ’s parents for negligence. Δ DeAngelo allegedly pushed π to the floor.  

• Holding: Court concludes here that an infant can be held liable for his torts even though he lacks the mental development and capacity to recognize the wrongfulness of his conduct so long as he has the mental capacity to have the state of mind necessary to the commission of the particular tort with which he is charged. Court finds that the π couldn’t have the requisite mental capacity to have been negligent, but with regards to the battery claim, they say it is possible the child intended the physical contact – much less complicated req. 

• Rule: Battery requires an intentional act which is also harmful or offensive – you don’t need to actually intend that the act be harmful or offensive, just the act itself (R1). 

· What remedies are available? (Jones v. Fisher, p.44)

· Substantial jury discretion; only set aside as excessive when there’s indication “that it was the result of passion, prejudice, or corruption, or it is clear that the jury disregarded the evidence or the rules of law.
· Compensatory damages ( “compensate an individual for whatever loss of well-being he has suffered as a result of the injury” p.46
· Medical costs, lost wages, pain and suffering (difficult to calculate)
· Punitive damages ( not to compensate the injured party, but as a punishment to the wrongdoer and a deterrent to others. Malice, “character of outrage frequently associated with crime,” “wanton, willful or reckless disregard of plaintiff’s rights” (p.47)
· FOR punitive damages:

· Need disincentive in cases where there is no motivation for individual victim to sue (e.g. hotel with bedbugs case)

· Criminal law isn’t as far-reaching ( this deals with the gray area between compensation and the “busy DA” (contra the Fisher dissent’s implication that punishment MUST be correlated with criminal activity). Private attorney general rationale.

· AGAINST punitive damages:

· That’s what criminal system and the regular compensatory regime is for

· There isn’t as much protection for defendants in civil cases
· JONES v. FISHER (1969, Pg. 44): 

• Facts: This is a case of an employee whose employers loaned her money for an upper plate in her mouth. She then got another job, and when she went to pick up her last paycheck, the owner requested she pay the $200 back in three days or else he’d take the plate from her. She refused, and there was physical force on behalf of the owners to take the plate out of her mouth.

• Holding: The case is really about damages, there is no question of liability. Trial court jury gave $1000 for compensatory, appellate cuts that down to $500; the trial court also gave $5000 for punitive damages, the appellate cuts that down to $2000.  Compensatory damages cover actual harm to plaintiff, such as medical costs, lost wages and pain and suffering. Punitive damages are set up as punishment to defendants so that there is specific and general deterrence from this act occurring again.

• Rule: In torts, damages may either be nominal, compensatory or punitive. You may also ask for an injunction. To award punitive damages for battery, court needs to see some indication of “malice” on the part of the Δ – court needs to see some sort of wanton disregard for the rights of another. 

5. Consent in general, medical consent

· Consent is an affirmative defense to a charge of battery ( if you have consent, all the harm and offense of battery goes away (in most cases)

· Scope of consent

· Mink v. University of Chicago, p.52—did patients consent to treatment when they admitted themselves to the hospital?

· Manifestations of consent 

· Consent is both an inward phenomenon but has outward manifestation (read in terms of signs, socially established ways of communicating). When these two are at odds it becomes very difficult to figure out whether consent existed 

· O’Brien v. Cunard Steamship Co, p.57—objective manifestation of consent controls.

· Context matters (unclean hands argument)

· Markley v. Whitman, p.59—no indication that victim wanted to participate in the pushing game. 
· MINK v. UNIVERSITY OF CHICAGO (1978, Pg. 52):

• Facts: D’s administered a drug to P’s without consent, and it turned out, 20 years later, that this drug could cause defendants or their children to be at an increased risk for cancer. The P’s brought three claims, the only one of which the court allows to survive is a battery claim. The first claim was for battery, the second for negligence for failure to warn, and the third a strict liability claim for product liability against the drug manufacturer.

• Holding: Negligence and strict liability claim thrown out because possible harm is done to children not claimants. The court says the D’s performed a battery when they did this without P’s consent. The administration of the drug to the plaintiffs was clearly intentional, and there was no consent, so that forms the offense of battery. With regards to R1, clearly they had hard intent to make contact, and with regards to R2, they had intent for offensive contact because they didn’t get any consent for giving these pills (although they may not have known about what harm might come about).

• Rule: A lack of consent means that the contact here is of an offensive nature. 

· O’BRIEN v. CUNARD STEAMSHIP CO. (1891, Pg. 57): 

• Facts: The ship was quarantining those who had not been vaccinated; and they were vaccinating those who wanted it. Ms. O’Brien was asked if she had been vaccinated and said “yes” but she no longer had a scar, and so she is given the vaccination.
• Holding: If defendant’s employee reasonably believed plaintiff’s outward actions implied consent (she was in line for a vaccination, etc.), then there is no battery here. 

• Rule: In determining whether plaintiff consented, you ought to look at the overt acts and manifestations of plaintiff’s consent – if plaintiff manifests consent, unexpressed feelings to the contrary aren’t important. 

·  MARKLEY v. WHITMAN (1893, Pg. 59): 

• Facts: Boys are playing a “horse” or “rush” game; the guy they pushed in front suffered injuries; the defense is that this is essentially a game.

      • Holding: The court held that the plaintiff was right, since he had not shown any real or implied consent that he wanted to be a part of this game. This was unwanted contact, so it was a battery- he had no reasonable expectation of getting pushed. 

· Continuum of consent:

· Express-words 
· Tacit—e.g. just join in on a game of touch football

· “Implied” by law—e.g. if someone grabs another person as they are about to fall off a cliff, basically this category is equivalent to emergencies where there is danger to life or limb—assumes people WOULD consent if hey had the opportunity (time)

-------------------------------

· Reciprocity—beyond normal realm of consent.

Medical consent

· Old rule: unless it’s a matter of life or death, any extra procedure without consent constitutes a battery

· New rule: consent is general in nature, may extend operation to remedy abnormality/disease according to professional judgment.

· Kennedy v. Parrott, p.65—basically reject battery framework in favor of negligence. 

· BUT is there still a gap between what needs to be done to avoid professional negligence and what the surgeon CAN do?

· Present Rule: Informed consent. Try to get consent of a relative; if no relative available, most courts recognize the doctor’s privilege to extend the surgery within the area of initial incision, unless the extension involves the destruction of a bodily function. Protect autonomy of body, choice 

· In the case of an unconscious patient requiring immediate treatment, courts render a privilege (seems more like a duty) to give treatment if:
· A reasonable person would consent to it,
· There is no reason to believe that this particular patient would not consent to it, and
· Delay would involve risk of serious harm
· KENNEDY v. PARROTT (1956, Pg. 65): 

• Facts: Woman was hospitalized for appendicitis, and doctor noticed that she had some cysts on her ovaries. The doctor deliberately punctured these cysts. Doctor did not act with negligence, and what he did was considered to be good medical practice.

• Holding: The court held that she consented not only to the actual operation, but also to any extension of the surgery which is reasonable, in the same area, etc. What the doctor did was sound medical procedure, no malpractice suit may be brought. 

• Rule: Generally speaking, harmful bodily contacts are wrong- but the idea of privilege creates an exception such that some of these actions could be permitted. This is the case if a privilege is present such as self-defense, consent, defense of others, limited defense of property, and power of disciplining children.

· Self-defense as a defense to battery

· Authorizes use of force to prevent an impending battery or stop one that is in progress.

· D must reasonably believe that use of physical force is necessary to prevent an attack or imprisonment (objective standard: reasonable person in similar situation). No right to go beyond what is necessary. 

· Self-defense continuum (levels of subjectivity)

· Hindsight (was it necessary)

· Objective/reasonable in the circs (Fruguglia v. Sala, p.70) ( this is the common standard
· Variable “objective” standard (similar to children—nervous, timid vs. strong and calm) (Nelson v. State p.72)
· Pure subjectivity (did this person know) (Dupre v. Maryland Management Corp., p.72)

· Battery Privileges-Defenses to core battery 

· Self-defense against physical attack, defense of others against physical attack, defending property, making an arrest, discipline of minors

· Privilege-conduct that is normally wrongful, but exceptionally rightful
B. Interference with Property: Problems of Intentionality and Justification

6. Trespass and nuisance

· Trespass: Entry onto someone else’s property w/o consent or privilege (interfere w/ exclusive possession). Intent to harm is not a requirement for trespassing.

Act ( R1 ( R2 ( R3

R1 – Entry

R2 – Wrongful Quality

R3 – Specific Injuries

· For trespass, you need R1 and R2 in fact, but only R1 (intent to complete the physical act) needs to be intended. (Cleveland Park Club v. Perry, p.125)

· Longenecker v. Zimmerman, (cedars case) p.127—R1 but no R2, no harm done ( award nominal damages

· Southern Counties Ice Co. v. RKO Radio Pictures, p.127—one who exercises complete dominion over property (rightly/wrongly) ( during that period, if anything happens, it’s at your peril even if it wasn’t your fault. 

· Scribner v. Summers, p.128—had to 1) intend the act, 2) have “good reason to know or expect” that conditions were such that barium would flow to plaintiff’s property

· CLEVELAND PARK CLUB v. PERRY (1960, Pg. 125): 

• Facts: The Cleveland Park Club, a private social club, sues a nine-year old boy (() for trespass because the ( put a tennis ball in a pool train which eventually caused damages.


Why a trespass claim and not a negligence claim? Because of the boy’s age. The reasonable duty of care will be understood in the context of other reasonable nine year olds (which would conceivably act similarly to the (. If trespass is alleged, the age of the child will not and should not be focused on.
• Holding: There is still some debate in this case about intent, and whether the child here is old enough to have the intent for trespass. Court holds that all we are asking here is intent in terms of entry (R1).

• Rule: For trespass, you only need to intend R1, the actual entry – and R2 must be present in fact (the entry needs to be of a wrongful quality), but you don’t need to intend R2. 
· Nuisance: Substantial, intentional and unreasonable interference with someone’s use and enjoyment of land, e.g. particle/land-to-land interference. 
· Elements for nuisance (Wheat v. Freeman Coal Mining Corp., p.129)

· Intentional interference: Purpose OR knowledge that invasion of another’s interest is resulting or substantially certain to happen. 

· Substantial injury: physical invasion/harm most obvious, but there are other types of injury

· Unreasonable: Jury question in the Wheat case. 

· How do you determine if something is unreasonable? (Rest 2d §826)—quasi-negligence analysis

· Gravity of harm outweighs utility of actor’s conduct (B utility < L gravity); If the utility of the conduct is less than the gravity of harm inflicted on the plaintiff, then the conduct is unreasonable.

· Harm is serious and financial burden of compensating would not make the continuation of conduct unfeasible. 

· BUT there can still be unreasonable HARM even if B > L 

· O’Cain v. O’Cain p.133 The utility of the pigs being on the plaintiff’s farm did not outweigh the harm posed by the smelly hell they lived thru. It’s easy to move the pigs. Defendants are liable and their conduct should be enjoined.

· If [B (utility) < L (gravity)], the conduct should be enjoined (solved by injunction)

· If [B (utility) > L (gravity)], the harm can be mitigated by damages, but the conduct will not be enjoined. This harm is still thought of as unreasonable.

· Rationale: The industry should be liable and internalize their costs. Their conduct give rise to the harm, so they should think long and hard about how much harm they will push off onto society. Basic fairness: If the conduct gives rise to the benefit, you ought to bare the burden.

· WHEAT v. FREEMAN COAL MINING CORP. (1974, Pg. 129):
• Facts: P’s owned a 37 ½ acre farm and they sued the D’s for damages caused to their property because of D’s coal mine. They state in this case that intentional here means either purpose or knowledge or substantial certainty, such that you intend not only the particles will drift over, but that they will interfere with the enjoyment of the land by P’s.

• Holding: So, we are actually asking here for both R1(activity) and R2 (interference). In this case, D’s were actually told of the harm, but before that you could still argue for knowledge to a substantial certainty. The requirements here are: intentional interference, substantial harm, and the actions were unreasonable.

7. Privilege: must an actor pay for injury done reasonably? May an actor reasonably do injury so long as payment is made?

· Distinction:
· Primary criticism—conduct that gave rise to the accident was wrong—“you ought to have acted differently” (prospective)

· True regardless of harm, before the fact
· Secondary criticism—failure to pay for the harm that has happened—“you should pay” (retroactive)

· True after the fact
· By itself, it’s strict liability
· Fault-based liability ( primary AND secondary criticism

· Strict liability ( secondary criticism only 
· By the mere fact that damages were awarded, you can’t tell whether it was just secondary OR primary and secondary

· Injunction test for primary ( hypothetically, would you be able to get an injunction against that behavior? If so, then there’s primary criticism. If not, there may be secondary BUT no primary.

· 3 possible claims of privilege

· Public takings (government)

· Monongahela Nav. Co. v. United States, p.137—US condemns lock and dam of Monongahela. Govt. has the power to take in return for just compensation, since burden of public need should not be visited on one person. 

· Public necessity (destruction of property to safeguard public good)

· Wegner v. Milwaukee Mutual, p.141—City should compensate Wegner for damage done to house while police were pursuing suspect. Court doesn’t allow police to avoid liability with the defense of public necessity. 

· Private necessity (private actor)

· Ploof v. Putnam, p.144—Doctrine of necessity would have allowed mooring (wrong to unmoor it). Therefore, D is liable for damage he caused by disallowing him to do so.

· Vincent v. Lake Erie Transp. Co., p.145— no negligence in BPL terms, no basis for criticizing what shipowner did, but he should pay (secondary but not primary). 

· Facts: D had a right to dock its boat at the P’s dock. While unloading cargo, winds were so violent that the dock was damaged. P is suing for damages to the dock.

· Claim: P alleges that D was unauthorized to hold its ship there.

· Analysis: No negligence in BPL terms. P = 100 % it’s already happened, B=loss of the ship, L = $500. The shipowners were prudent to keep the boat anchored so as not to create more damage. Therefore, negligence theory is not really good one to support these facts. However, in times of war or peace, private necessity may require the taking of private property for private purposes, but under our system of jurisprudence compensation must be made.

· Held: no basis for criticizing shipowner’s conduct but he still should pay
· Economic rationale ( preventing a windfall for the shipowner, involuntary transaction to make sure that one doesn’t benefit @ the other’s expense (this is why would not issue an injunction)

· Dissenting: There should be no liability. There was a contractual relation between the shipowner and the dock owner, and the dock own takes the risk of damage to his dock by a boat caught there by a storm.

· Whalley p. 148 and Commerical Union p. 149- consider the question: is one privileged to protect one’s property at the expense of another’s property?

· Whalley No, the defendant had no privilege to protect his property at the expense of the plaintiff.

· Commercial Union Yes. Defendant escapes liability for attempting to recover property inside a burning warehouse, impeding the efforts of the plaintiff to extinguish flames and save their own property. One is privileged to act reasonably in the protection of his property although increasing the hazard to other’s property. fire

· Crescent Mining C. v. Silver King Mining Co., p.149—court denying injunctive relief because utility > gravity of harm. 

· Embodies a claim about tort law ( permits conduct that serves the greater good to occur; no primary criticism at all (secondary only); BUT this isn’t really the way that torts works. 

· Utilitarian thesis (“act utilitarian”)

· If we have an actor that is doing more good than harm [(B > L), (utility > gravity), (cost < benefit)] there should be no injunction against that conduct (ie no primary criticism). However it perfectly okay for the law to make the actor pay for the harm being done. This is the basis for strict liability.

· Generally true in torts as to probabilities of harm (risk, nuisance situations that don’t involve battery situations); BUT doesn’t necessarily work when there are core invasions. In core tort violations, there is no privilege of utility. Entitlement trumps utility.

· Negligence liability says the opposite. 
· As to the area of risk (a chance of accident-non-core tort violations), utilitarian thesis works.

· Alternative utilitarianism (“rule utilitarian”) might be against this ruling

· Might also be able to make a utilitarian argument if you put weight on things like property rights ( markets depend on entitlements, entitlements depend on injunctions

· CRESCENT MINING Co. v. SILVER KING MINING Co. (1898, Pg. 149): 

• Facts: There is a strip of uncultivated land between the properties of the two parties here, Silver King has a dire need for water access, and so they build a pipeline underground to get to the water which goes through Crescent’s land despite Crescent’s unwillingness to negotiate with Silver King.

• Holding: Affirms the lower court’s denial of injunctive relief. The court holds that restraining the laying of the pipe line would cause irreparable damage, and seriously harm the community. The court gives nominal damages because there has been an actual trespass, but this is only $1.00. So, again we are looking at B v. L, the P drops out in this situation because the probability of risk isn’t need because the act has already occurred. Since the court generally decided here based on the B v. L test, Crescent could certainly bring the case again if situations had changed in terms of balancing these two elements, that perhaps the benefit to the community of Silver King’s actions has decreased, or the harm to Crescent has increased. Wouldn’t happen today! 
• Rule: Injunctive relief will be denied if the utility of (’s conduct is greater than the gravity of the harm suffered by the (. Rule still good.
• Dissenting: (J. McCarty): judgment should be remanded with instruction for injunction. (’s confiscation of land was unlawful and should not be upheld; (’s use of force to confiscate land was also unlawful; Policy effects: by not issuing an injunction, the court is opening up the doors for nominal damage judgments for all those wronged by the (, which creates “expensive, vexatious, and interminable litigation” on the grounds of an already unlawful confiscation of land by (; the court should not be able to determine the ‘objective’ worth of the (’s land…worthless land and worthy land are the same in the eyes of the law
· JACQUES v. STEENBERG HOMES, INC. (1997, Pg. 152): 
• Overview: This was a case of ( driving a mobile home (trailer) through (’s property, and ( was awarded $100,000 in punitive damages (which is a very strong showing of primary criticism).

• Rule: Jacque is the law, and Crescent is actually very bad law in terms of a continuing, intentional trespass and how it would be treated today. This could be a defeat to act utilitarianism much more so than rule utilitarianism, as you could argue that this would be the best rule, to protect the property interest of those such as the plaintiff here. There is an argument that in the area of risk/soft intent, utilitarianism has not been defeated at all. Risk imposition is permitted, so far as primary criticism is concerned, when it is for the greater good.

II. The Negligence System










Analyzing a negligence claim

· Phase 1: Look to Δ’s conduct to see if it is sub-par / unreasonable – throwing risk upon others.

· Phase 2: Assuming phase one has succeeded, look to π ’s conduct.

· Phase 3: Look to connection b/w π and Δ – causation.

· Negligence (as an element, not as the claim): “omission to do something which a reasonable man, guided upon those considerations which ordinarily regulate the conduct of human affairs, would do or doing something which a prudent and reasonable man would not do.” (p.12) ( OBJECTIVE standard

[image: image1]
· Wedge metaphor

· Clearly different from battery ( that’s a factual question (tip of the wedge)

· Negligence is a much deeper probe of conduct than battery itself ( looking deeper into the factors (moving back from the tip of the wedge)

· Well-tried negligence case ( identify the thing that wasn’t done that should have been done, argue that it should have been done (Blyth v. Birmingham Waterworks, p.11)

A. Liability for Unreasonable Risk: In General

8. Historical background: fault in accident law

· Before 1850 (Pre Brown v. Kendall): Pre-Classical Period: Strict liability had powerful presence (trespass, etc. – idea that defendant acts at his peril; as b/w 2 innocents, he who caused injury should pay; use your property so as not to injure others).

· Writ of trespass: the defendant is summoned to answer the plantiff’s allegation of force in arms (vi et armis); some cases did not fit writ of trespass…so new category “writ of trespass on the case”

· Complaints had to be pleaded within the distinct category of writs; initial pleading had to be correct

· Adjudicator Acts (England) and the Field Code (USA) abolished this system; within tort, trespass and trespass on the case are no longer distinct…tort law came around later

· “Trespass” (direct impact, harming, interference, invasion) ( strict liability + excuses

· Encompassed my the maxims of acting at peril, sic utere tuo-use your own property so as to not to harm another’s

· Excuses: acts of God

· Distinguished from “case” (indirect pathways of harming/interference) ( neglect

· neglect or failure to perform a preexisting duty, whether imposed by contract, statute, or common law status

· OLD LAW WAS A STRICT CONCEPTION
·  CASE OF THE THORNS (1466, Pg. 284): “For though a man doth a lawful thing, yet if any damage do thereby befall another, he shall answer for it, if he could have avoided it.” This case stands for the maxim that “he who is harmed ought to be recompensed.” This goes to the idea of strict liability – the case points out that it is only in criminal cases that one needs a guilty mind in order to be guilty. 

·  WEAVER v. WARD (1616, Pg. 284): This case also demonstrates the pre-classical idea of strict liability – The defendant is liable for the plaintiff’s damages, even though the harm resulted from an unintentional act (act=feasance). The defendant’s act was the direct cause of the plaintiff’s injury and the accident did not appear to have been inevitable or without negligence.  The defendant, therefore, would only be excused from liability if he were “utterly without fault,” if the accident was “inevitable,: and if he “had committed no negligence to give occasion to the hurt.” – niche midway between strict liability and ordinary negligence
· 1850 (Brown v. Kendall)- 1930 (Sherman v. Power): Classical period – idea of fault dominated tort law

· Rule: (defendant has to be negligent in the modern sense in order for the plaintiff to recover); if the person was hurt by fault, the plaintiff recovers; if the person was hurt, not by fault, the plaintiff does not recover

· Key sources: Brown v. Kendall (1850), Blyth v. Birmingham (1866), Rylands v. Fletcher (1868) *counterpoint case, Nitro-Glycerin case (1872), Losee v. Buchanan (1873), Holmes treatise on the Common Law (1881)

· Negligence grew out of highway collision/ship collision cases in the 19th C

· 2 agencies at work, doesn’t fit neatly into old mode of analysis

· Let the one who’s at fault pay for harm; IF both careless, let the harm lie
· Idea of misfeasance generalized from collision cases to “cases”

· Trespass ( strict

· Case ( fault/negligence

· Then generalized to trespass, too 

· Brown v. Kendall, p.286 –big breakthrough case (negligence applies to trespass)

· Also the Nitro-Glycerine Case, p.290 – measure of care is that which a party of ordinary prudence and caution would use if his own interests were to be affected, and the whole risk his own.

· Losee v. Buchanan, p.300 – policy reasons for negligence (conducive to economic expansion / progress).

· Counter – strict liability existed at this time – liability w/out negligence (Rylands v. Fletcher, p.294, though this was not a popular precedent).
· BROWN v. KENDALL  (1850, Pg. 286): 

**not a case on the facts, but rather a review of judicial discretion. In the lower court case, the judge declined to give the jury instructions requested by the defendant, and he appealed. The judge did not properly instruct the jury.**

• Facts: Plaintiff and defendant’s dogs got into a fight. Δ took a stick and was beating the dogs to separate them. When raising the stick over his shoulder, he accidentally hit π in the eye, causing severe injury. 

• Rule: Damage received by a direct act of force from another will not necessarily be sufficient to maintain an action of trespass. Π must come forward with evidence to show either: (1) intention of Δ was unlawful, or (2) Δ was at fault by failing to use ordinary care. If Δ’s conduct is free from blame, he will not be held liable. 

· RYLANDS v. FLETCHER (1868, Pg.294): 

• Facts: In the original suit (Fletcher v. Rylands, 1866) , Fletcher sues Rylands for damage caused to mines water flowing into them from a reservoir constructed by Rylands. It appears from the record Rylands took all necessary care to prevent harm, hiring engineers & contractors to pick a site for the reservoir, etc. 

• Holding: On appeal, the court holds that, since Rylands brought this onto the land. But for the defendant’s act no mischief could have accrued, and it seems just that the defendant should answer for the consequences.  While the defendant acted neither unlawfully nor negligently, he was found to be strictly liable to ensure that the water from the reservoir did not escape.

• Rule: A person who for his own purposes keeps on his land anything likely to do harm if it escapes, must keep it in at his peril, and if he does not do so, is prima facie liable for all the damage which is the natural consequence of its escape. This case is actually an affirmation of strict liability, so it goes along with the theories of the pre-classical period, but against its contemporaries.


Legacy: Rylands not well-received in the USA, especially when the Nitro and Losee cases came around later.

· THE NITRO-GLYCERINE CASE (1872, Pg. 290): 
• Facts: Δ, Wells Fargo & Co., received a package, which did not appear suspect in any way. It was shipped to San Francisco, where Δ’s employee attempted to open it with a mallet and chisel. It exploded and killed bystanders. The substance turned out to be nitro-glycerine, which ppl knew little about at this time. 
• Holding: Δ’s were not guilty of negligence since they handled the package in the same manner as any package with the same outward appearance. 
• Rule: Δ should be judged with negligence instead of strict liability. Negligence must be determined in all cases by reference to the situation and knowledge of the parties & the attendant circumstance. 

· LOSEE v. BUCHANAN (1873, Pg. 300): 
• Facts: π is suing Δ for an explosion of a steam boiler that caused damage to π’s property. He asserts that Δ ought to be strictly liable since he caused immediate injury to the property of another. 

• Holding: Δ is not liable because they had the right to place the steam boiler upon their premises. They were not negligent and therefore not liable. (Rejection of Rylands as well, utilitarian strand about economic justification of the industrial revolution)

• Rule: Δ can’t be held liable for injuries to the person or property of another without fault or negligence. 

• Sarge: two strands of thought in the opinion

· Utilitarian (civilization demands risk that is reasonable and productive)

· Fairness (position of parity- we each have the right to throw reasonable risk on each other; we are all risk creators and risk sufferers) 

· After Sherman, 1930: Modern Period – aware of mixed character of tort law (negligence and strict liability both recognized).

9. Theories of negligence: right and utility

Kant (the doctrine of virtue): forces of love and respect draw us together and apart; never treat others merely as a means to an end

Fried (right and wrong): draws heavily from Kant

· Q: what’s wrong with negligence (harming someone else thru unreasonable risk)? A: it is to treat others as objects

· If the anticipated harm outweighs the value of our ends (or if we have no right to ignore such harm), then it is wrong to proceed. Indeed, once the balance has been struck and comes out against the conduct, to proceed is just as wrong as if the harm were intended. The actor then intentionally violates his duty not to take this undue risk for the insufficient goal, or that the victim has an affirmative right to due care.

· Non-utilitarian take on BPL balancing: when you balance you are trying to do what’s right

· Why do we permit non-negligent risky conduct? (ie. everyone drives a car) Fairness!

· 2 alternative theories to justify fault-based/fault-limited liability, i.e. negligence law (BPL). Their disagreement leads to different outcomes at the margins. 

· Right/Fairness: (Backwards-Looking Argument) 
· Fried: Everyone has authority to impose equal amount of risk on others but no such thing as a risk meter, so surrogate concept can stand in for notion of equal risk: must have reasonable conduct. If conduct is not reasonable, you are drawing too much from the risk pool (all persons by virtue of their interpersonal actions have an equal stake in a common pool of risks which they may impose upon each other and which they may draw on when pursuing ends of the appropriate degree of seriousness).  Negligence is the way to balance the amount of risk different parties w/draw from the risk pool – orders people to only impose risk where it is justified.

· Level of equally imposed risk (ordinary risk) is mutually acceptable ( no fault; exceeding this can lead to liability based on fault.

· This balancing test based not on utility, but on idea of respect for others – value the interests of others as you would value your own (heavily influenced by Kant).

· Fairness: B should equal PL b/c there should be a mutuality of risk.

· Utility: (Forward-Looking Argument)

· Posner: tort law has a goal: to bring about optimum level of safety and accidents. Regulatory aim is B=PL – to violate this is to be wasteful. 

· The approach should be used in the area of stranger relationships. In non-stranger relationships, use a market approach and let parties find their own BPL level.  

· Aim is efficient allocation of resources / maximization of good results (w/out worrying too much about distribution).

· No emphasis on fairness in the Fried sense.

· Sarge: these are Posner’s two strong arguments

· Hand formula used to define the right level of safety and accident

· Negligence liability is a sufficient societal mechanism (legal institution) for getting risk to the optimal level ( efficacy of the negligence system, it is a regulatory system

· Utility: B should equal PL because if it is less or more, then resources are being wasted.

10. Reasonable care and utility: the Hand formula

· Negligence (as an element): failure to know what a reasonable person would know, do what reasonable person would do with respect to unreasonably risky aspect of behavior

· What does a reasonable person do? ( BALANCING

· Prudential ability to think about the future (rational ability to connect means and ends, etc.)

· At the time of the act, what would a person reasonably do, balancing risks against burdens?

· Ethical side (neither an altruist nor an egotist)

· The Hand Formula (p.10) ( BPL as a way of expressing the balancing

· B (burden of taking precaution) v. PL (probability of harm X magnitude of loss)
· Encourages us to think about at least 3 variables e.g. reminds us that risk is probability of loss (PL)
Example – Core Hypothetical

Railroad runs by burning coal – sparks can escape and burn crops as train passes through
	B
	P x L
	Negligent?

	As is
	(5% x $1000)  = $50 of crop damage per X miles 
	B < PL (neg.)

	B1: spark arrestor; $5 per mile avoids
	(2% x $1000)  = $20
	B < PL (neg.)

	B2: high quality coal; $15 per mile avoids
	(1% x $1000)  = $10
	B > PL (not neg.)


· Crucial moment is when plaintiff identifies the particular precaution that would have limited or terminated the risk; the above example is how to frame up your negligence argument (ie show the logic of balancing), not a test of what the judge will do

· B = Precaution not taken

· negligent if you don’t use spark arrestor because B<PL, but not negligent for not using high quality coal (Fried would say do B1 because of fairness, Posner would say do B1 on utilitarian/balancing principals. As far as B2, Fried would be against it because you wouldn’t take that burden if it were you; and Posner would say it’s a waste).

· marginal effect of additional B determines whether or not you should take it 

· Chicago, B. & Q. RR v. Krayenbuhl, p.310 – attractive nuisance claim; four year old (P) gets leg cut off because a landowner (D) fails to lock turntable up; D’s burden (locking up) is minimal so D is liable 
· Van Skike v. Zussman, p. 332—kid burned himself playing with lighter fluid and a toy lighter; no cause of action against gumball dispenser OR the one who sold the lighter fluid; P too low. 

· Lugo v. LJN toys p. 335 – D held liable for negligently designed Voltron action figure with detachable weapon; Court held that injury to the P was reasonably foreseeable as the action that caused injury was frequently featured on Voltron cartoons

· Davis v. Consolidated Rail, p.314—where both plaintiff and defendant were negligent, apply BPL to both. IF PL is seen as a “package of risks,” on balance, comes out in favor of defendant taking precaution.

· Snyder v. AABB, p. 318—AABB negligent; B (reduced blood supply due to false positives) < PL (people who might be infected if no testing). 

·   VAN SKIKE v. ZUSSMAN (1974, Pg. 332): Reasonable Foreseeability 
           • Facts: This was a case of a minor and his mother suing for negligence with regards to a toy lighter and lighter fluid that were bought from D1 (Zusmman) and D2 (Rivera) respectively. The boy ended up lighting himself on fire, and he and his mother are now suing Zussman, the operator of the toy machine, and Rivera, the operator of the convenience store. π claims D1 is negligent for failure to foresee π’s lack of judgment.

           • Holding: The court decides to distinguish between foreseeability and reasonable foreseeability, saying it is not reasonably foreseeable for D1 (they see this as more of a mere possibility).


D1: B = warnings on the toy; other prizes instead of lighter; having machines somewhere else (Court ignores the B and instead concludes that the pxL is so infinite small because of the little p even if the L is big because you can burn the shit outta yaself!


D2: B = do not sell dangerous articles to minors; don’t sell lighter fluid in a store that dispenses toy lighters; don’t sell lighter fluid to a kid that just bought the toy lighter (ie ask them)!


*plaintiff standpoint- want to narrow the burden as much as possibly so that it appears to have as little cost as possible, from the defendant standpoint enhance the magnitude of the costs


*defendant standpoint- will want to show that taking these precautions will render the retail trade non-lucrative and also that making judgments re: who to sell to is onerous (ie do I sell to a 12 yr old, but not a six year old?, do I have to see if the kid is lying when I ask them if they just bought a toy lighter?)

           • Rule: The fact that Δ knows π’s actions/harm to π are a possibility is not sufficient to charge Δ with negligence – the harm to π must be “reasonably foreseeable” by Δ. 

· DAVIS v. CONSOLIDATED RAIL (1986, Pg. 314): Package of Risks
   
• Facts: In this case, Davis (P) is suing for the fact that, while repairing railroad cars, he was under a car and had his legs cut off when the train was started without the bell being rung. However, the Consolidated Rail (D) say that Davis himself was negligent in that he failed to put up this blue flag you are supposed to put on when you are doing repairs.

• Holding: The court ruled for P, saying there was $3 million in damages, but P was 1/3 at fault, so he got $2 million. What the plaintiff should have done according to theory was that he ought to have let them know of his presence (put up the blue flag), so he is liable for contributory negligence.
• Rule: This case is actually emblematic of a larger theme, which says PL is always a package of risks as opposed to the particular risk in this case.
· SNYDER v. AABB (1995, Pg. 318): Enhanced Risk Doctrine
           • Facts: Period between 1983 and 1985 where there was a debate about how to test blood. In 1983, leading researchers were saying AIDS was transmitted through blood, but AABB didn’t want to change its testing methods yet. Synder was given a transfusion in this interim period when AABB hadn’t changed its testing method. Snyder is now suing various defendants for negligence, going all the way back to AABB, an umbrella organization.


Would surrogate testing reduce deaths due to AIDS and by how much?

           • Holding: Enhanced risk doctrine. Deep in the wedge case—precaution should have been taken. Court rules for plaintiff Snyder, but note that Snyder is only given 30% of the damages. Snyder faced a risk of HIV, 30% of which was due to failure to test by AABB (this isn’t about any negligence, like contributory negligence, on plaintiff’s behalf).

11. Reasonable care and culpability: objective or subjective assessment

· Issues: No doubt about safety norms in certain situations, but issue is whether fairness requires the actor to meet the safety rule. 

· Reasonable care analysis includes 1) negligence (utility balancing) and 2) culpability. 

· Holmes: the general basis of all tort is blameworthiness; morality looks inside the mind and spirit of the actor and is therefore variable whereas law which takes no account of differences between people’s character. 
· Morality is subjective-takes into account personable factors / Law is objective-impersonable: ordinary reasonable person. 

· Loss from accident must lie where it falls; the shift of loss from P to D is only available thru fault
· Fault is the limit of liability; strict liability is offensive to fairness and utility

· Law is not only logic, but experiences
· Holmes makes mistake that morality is character oriented, all of these things matter but morality also criticized conduct; moral basis for criticism is “you could have done better;” morality also uses objective standard; not always a sharp distinction between moral and legal criticisms.
· Sarge’s Degrees of Moral Culpability:

· (Lowest) Error: Don’t devalue others, didn’t know he was doing wrong before or during, no moral criticism.
· (Middle) Inadvertence: not paying attention, subjectively benign but know you could have done better, some moral criticism, e.g. jagged faucet hypo (see below)

· (Highest) Disregard: recklessness, gross negligence; one is aware of risk, but indifferent to others’ well-being, strong moral criticism. 
· Degrees of moral culpability don’t really matter for the sake of law but does matter in the issuance of 1) punitive damages and 2) contributory negligence in the comparative analysis

· Reasonable man standard: Rather than “good faith”, apply objective standard ( requiring a regard to caution such as a man of ordinary prudence would observe. Vaughan v. Menlove, p.348 (haystack case).

· Jagged Faucet Hypo: Defendant throws party and becomes aware of jagged faucet in the bathroom and tries to do something about it; but in the midst of the party, forgets to fix it

· Reasonableness standard: defendant had a duty to give warning to party goers that the faucet was messed up

· Moral culpability: inadvertent carelessness

· Lack of moral blameworthiness = strict liability

· Applications

· Emergencies: 

· La Marra v. Adam, p. 348—police reckless in running red light while taking baby to hospital (i.e. consciously appreciated the high PL and disregarded it).
· Myhaver v. Knutson, p.350—sudden emergency doctrine. In the absence of antecedent negligence, person confronted with sudden emergency cannot be held to same standard of care and accuracy of choice as one who had time to deliberate. [some courts discourage use of sudden emergency doctrine]

· Legal standard takes into account physical incapacities, etc. (compare Smith v. Sneller, p.358—blind person has the heavy burden of conforming to the standard of care established by law for all persons alike, sound or deficient. Must use devices to compensate for blindness). §11 of Rest 3d. holds that an actor with physical disability is held to the reasonable person standard of a person with the same disability. Smith deals with cneg.
· Special standard for kids: held to standard of what child of like age/intelligence/experience would do.

· Mastland v. Evans Furniture, p. 360–two-part test for kids: (1) subjective: what are the capacities of this child (personal) and (2) objective: what would a reasonable child of those capacities have done? 

· Sometimes can be judged negligent even if reduced capacity. Same here for kids as for physical disabilities.

· Dellwo v. Pearson, p. 361- In the operation of an automobile, airplane, or powerboat, a minor is to be held to the same standard of care as an adult.

· Insanity

· Jolley v. Powell, p.366—insanity of tortfeasor does not justify exception to reasonable man standard

· Berberian v. Lynn, p.368—two-step approach. Did they have the capacity to understand consequences of actions? If so, then could be found liable. If not, cannot be found liable. 
· Mental retardation:

· Wright v. Tate, p.361 –an adult who is of low mentality but not insane is held to the same standard of care as a person of greater intellect. §11 of Rest 3d states that mental capacity won’t be taken into account unless Δ is either a child or mentally insane. [deal with cneg]

· Breunig v. American Family Insurance, p.363—departure from historical treatment of mental incapacities; and stated that sudden mental incapacity equivalent to physical causes (i.e. no liability) BUT important whether person had knowledge that condition would occur- if jury finds that she had an expectation the sudden mental incapacity would occur, this affects the jury’s decision. One reason for limiting mental incapacity is to discourage false claims of insanity.
· Culpability in law goes along with idea that you didn’t do something you ought to have done, and “ought” implied capacity. So if you don’t have the capacity to meet the standard and you’re liable anyway, that’s SL. 
· When the legal test diverges markedly from moral test (i.e. sb. is not morally culpable but legally culpable anyway), the legal test is strict

B. Standard of Care and Proof of Negligence

· Rules v. Standards

· Rule – legal prescription which can be applied just by making factual determination

· Standards – legal precepts requires a finding of facts and an evaluative appraisal of facts 

· Violation of “Reasonable care” equals negligence

· Negligence as a standard

· Reasonable care = Reasonable person test (“balancing test”)

· Trying to make negligence as more like a rule

· Reasonable care = customary or ordinary care 

· Reasonable care = adhering to statutory norms (negligence per se)

· Reasonable care = res ipsa loquitur- the thing speaks for itself (special doctrine of proof, evidentiary rule)

12. Practice: customary and professional standards

· How do customary or professional standards bear on the question of due care?

· Due care- reasonable care- what would a reasonable person under the circumstances have done? BPL Analysis.

= ordinary care? According to Hand, no!

= reasonable care? Balancing by fact-finder Hand, yes!
· Old rule: No man is held by law to a higher degree of skill than the fair average of his profession or trade, and the standard of due care is the conduct of the average prudent man
· Titus v. Bradford, B. & K. RR, p.370—reasonably safe = safe according to the usages, habits, and ordinary risks of the business. As long as adhere to that, free of criticism. 

· Reasonable care = customary care; custom is used as a shield

· Modern rule 

· Professional standards have greater weight; basic approach is that when you’re claiming a professional is negligent, plaintiff must show that professional violated prof. standard. 
· Compare Helling v. Carey, p. 393—court over-rides professional medical standards via BPL analysis. This is example where culpability and liability diverge – sheer error with no moral criticism, yet BPL criticism (B was small, L was large). Professional standards are not a 100% trump card.

· Adherence to custom is evidence of care BUT it’s not conclusive. 

· The T.J. Hooper, p.374-- Customary care sometimes comes against BPL evaluation; according to Hand, BPL should win. (B was small, L was large).

· Rossell v. Volkswagen, p.378—Defendant wants professional standard, plaintiff wants BPL. Ct holds inappropriate to let industry set own legal standards by allowing custom to be used as a shield – custom therefore not allowable as a defense.

· THE T.J. HOOPER (1932, Pg.374): 
• Facts: Here, there are barges carrying cargoes of coal, and these barges were being towed by two tugs – negligence claim is being brought against the tugs, with plaintiff alleging that the tugs ought to have had a radio system so that they would’ve known about the storm. Defendant (tug company) says that they’re adhering to custom, that not many have radios in the business at this time. 
• Holding: Court says that radios are so necessary that looking to custom cannot absolve defendants of liability. So, perhaps they’re saying that the Hand Formula should be applied when the burden is so low in comparison to the high probability of a loss. Hand is really saying that the Hand Formula will ALWAYS be used, due care may often be the same as ordinary care (but note that ordinary care is a factor, not a standard). 
Hand states that although custom is not conclusive, evidence of compliance is always relevant and may be probative even if it is not a complete shield. If custom is there, it will be more difficult for the ( to win.
B = the burden of the precaution of installing and maintaining radios

P = the probability that that the storm would happen and destroy the boats

L = loss of the boats and cargo (maybe perhaps loss of life)

B < PL
• Rule: The standard of “customary care” will take into account business practices, but a defense that the required action is not customary of the profession will not absolve Δ of liability. 
Posner
Regulatory Utilitarianism- when you have a stranger’s relationship. Tort is the way through objective BPL analysis of putting cost pressures on individuals to balance out.

Market Utilitarianism- applies to non-strangers who have a bargaining relationship. Emphasis is on subjective balancing process whereby parties balance interests through contract.
· ROSSELL v. VOLKSWAGEN  (1985, Pg.379): 
            • Overview: Court takes the stance here that plaintiff must show that defendant did not meet BPL, not a professional standard as the defendant contends should be used. The court ultimately doesn’t trust that commercial manufacturers are going to be basing decisions on the public interest rather than profit; court does trust doctors- they think that for lawyers, doctors, etc. the BPL = customary care, but they don’t trust than an auto maker’s customary care equation will equal the BPL evaluation of courts.


Higher standard of care = doctors have expertise that the reasonable, prudent person would not have and they must use that knowledge; additional burden for the doctor


Professional standards: Always to be in the interest of the client; take self out of the equation; all interests are concerned about the patient, client of the atty, etc.

Posner says there are two lines of utilitarian thinking about accidents and safety- What are the rationales for either approach?

	Regulatory
	Market

	Strangers
	Non-strangers

	Pro tort
	Pro contract

	Mkt failure
	Mkt works

	Objective BPL
	Subjective BPL


· Bifurcation in utilitarian thinking: same objective (B=PL standard) but different ways of going about it

· Posner believes customary care should be given greater weight when there are bargaining partners 

· When you have bargaining partners, should let market decide rather than torts (pro-market) ( customer pressure provides the incentive to raise the bar

· They are not strangers, they are repeat players who can come to contractual agreement, apportion risks

· Other providers can offer different levels of service and safety, you choose what level you want and how much you pay

· Established market level is the custom level, if the customer wants more, he may bargain for it

· Subjective BPL – parties decide their level of safety

· when there are strangers, that is where torts is necessary (regulatory) ( no incentive other than tort to raise the bar

· need BPL because no bargaining for level of safety

· BPL would mimic market if there was an opportunity to bargain

· Objective BPL – third parties decide level of safety (courts)

· Rationale

· BPL does what the market would have done if transactions were feasible (reaches efficient level)

· Closing note: BPL can never be completely reduced for the sake of professional standards or customary care

13. Statutes: negligence per se

· Basic proposition (Martin v. Herzog, p.399)

Act = violation of statute ( harm
· Requirements for “negligence per se”

· Safety statute – There are two types: (1) Statute that authorizes civil suits; (2) Statute that doesn’t authorize civil suits. We only need to worry about the 2nd; for the 1st, you can bring suit directly. 

· The legislative purpose must have been to prevent the type of injury actually suffered by the plaintiff (Pelkey v. Brennan, Di Ponzio v. Riordan p.401)

· The legislature must also have intended to protect a class of person of which plaintiff is a member (Schooley v. Pinch’s Deli Market, p.401) ( recall the Exner explosives case

· Requirements (Snapp v. Harrison p.402): 

                  (1) Party must be a member of the class of persons the statute intended to protect

                  (2) His injuries are of the type that were sought to be avoided by the statute

                  (3) Proximate causation 

· In negligence per se we are talking about statutes which do not expressly have a basis for tort damages. These statutes are primarily oriented to criminal law or public law sanctions.

· **Even if you can show negligence per se, still need to show causal connection between negligence and injury to succeed in the claim. **

· MARTIN v. HERZOG  (1920, Pg. 399): 
             • Overview: (Famous opinion by Cardozo): Here, D broke traffic laws by not staying totally on the correct side of the road, so he is guilty of negligence per se; but on the other hand, P is found guilty of contributory negligence. Plaintiff is also guilty of violating a traffic statute by not having his lights on. So, there’s negligence per se on both sides of this case. It would be possible to place the blame on one side or another if we were in the modern system of contributory fault. Herzog Rule: To omit willfully or heedlessly the safeguards prescribed by law for the benefit of another that he may be preserved in life or limb is to fall short of the standard of diligence to which those who live in organized society are under a duty to conform. Doctrine: (1) safety statute (2) type of injury (3) protected class.
· Argument of Justification (yes, I violated the statute but my action was reasonable and justified)


Act = violation of statute ( harm





 |------ > but I was reasonable ( gets out of negligence per se

· TEDLA v. ELLMAN (1939): 

• Facts: Here, law required (by way of a traffic statute) that people walk on one side of the highway, and plaintiffs decided to walk on the other side for safety reasons (less traffic going in that direction).
• Holding: Judge holds that plaintiffs aren’t guilty of negligence per se because they acted reasonably and in accordance with the statutory purpose of safety.

• Rule: If there is a reasonable justification for disobeying statute, then not automatically negligence per se (this is only a limited exception, where violation results in more of the safety the statute was intending to promote)
· If you allow unlimited defense (“but I was BPL justified”) it basically nullifies neg. per se (e.g. modified train hypo—spark arrestor breaks unexpectedly but there’s still a length of track to go). Strict liability could be an option for liability of the RR

· Excuse (I wasn’t culpable/didn’t have sufficient knowledge to violate the statute)

Act = violation of statute ( harm


 |------ > but I couldn’t have avoided it (or was unaware) ( gets out of negligence per se

· GORE v. PEOPLE’S SAVINGS BANK (1995, Pg. 413)—lead paint case, violation of statute. Landlord not liable because he didn’t know about lead paint (otherwise would be strict liability). The court DID find negligence per se, but said that this doesn’t equate with a finding of strict liability; LL’s can put forth an excuse such as lack of notice, but it’s not a justification for their action. 
· BAUMAN v. CRAWFORD (1985, Pg. 406)—minor’s violation of statute can’t be proof of negligence per se, but may be introduced as evidence of minor’s negligence.

· Spalding v. Waxler p. 417 – brake case. Defendant found liable for faulty breaks despite regular service to the vehicle because Ohio statute dictated that drivers maintain effective breaks at all times (court does not allow the excuse exception to negligence per se.)

· Train hypo again—spark arrestor fails but the crew doesn’t know about it failing. Good example of an excuse. 

· If you don’t allow excuse, we always have SL.

· How does SL encourage B=PL, optimal safety? Contractarian reasons, private atty general

· Statutory Claims Distinguished p, 408-409

· A plaintiff who exercises the statutory right to sue is claiming recovery under the statute itself, not under the common law of tort.

· When a statute does not in so many words make provision for private suits against violators, interpretation of the statute by the courts may nonetheless conclude that the statute should be read to authorize a private right of action

· BPL rulemaking (Consumer Product Safety Act p.409) ( “any requirement…shall be reasonably necessary to prevent or produce an unreasonable risk of injury assoc. with such product.” Commission told to be rule utilitarian in making their rules. 

· Also gives explicit cause of action for rule violations

· Rationale for Negligence Per Se
	FOR
	AGAINST (see dissent in Bauman)

	· Crystallization of commonly held standards of care that are so established that they are rightfully legislated

· Judicial convenience (administrative issues)

· Displaces need for judicial function like BPL balancing and determining what standard of care is

· Legislatures already decide what is standard of care

· Clarity/predictability of the outcome (judge decides rather than the jury)

· Not a specific intent (no express clause re: civil suits for damages) but legislative purpose to avoid certain type of harm + expression of rule

· Recoveries in tort suits would advance torts purposes

· Another form of “strict” liability: As between 2 “innocents”, let the burden fall on the one who isn’t wholly “innocent.” 
	· Crystallization may not be there? There could be other reasons motivating legislation than universal standards

· Courts are inferring a legislative intent to create a standard of care in civil cases where the legislature is silent.

· Legislatures may not be considering the consequences of civil liability or had standard of due care in mind in crafting legislation

· Imposition of liability without fault, negligence per se can approach strict liability regardless of fault

· Removes determination of negligence from the fact-finding function of jury or court – runs counter to the basic notion of determining tort liability. 




· Compliance with Statute p. 411 – Asymmetry of Negligence per se

· A party who asserts negligence per se is using a statutory norm as a sword.

· Can also be used as a shield by the defendant, but in most cases compliance is not a “per se” defense against an allegation of negligence

14. Probabilities: res ipsa loquitur (RIL)

· The thing (case, matter) speaks for itself – 2 functions for tort law

· Evidentiary doctrine (procedural) 
· RIL is evidence of negligence

· Tort law

· RIL is violation of reasonable care

· Sword in the hand of the plaintiff—simplifies proof of negligence/failure of due care

· Remember that the civil standard of proof is preponderance of the evidence

· Motion for a directed verdict with regard to evidence (if we assume that the plantiff’s case is true, but the proof is weak, the defendant can move for a directed verdict in his favor b/c plaintiff failed to make out prima facie case or if the plaintiff can move for directed verdict if he has a prima facie case and the defendant says nothing
Requirements for Res Ipsa (Newing v. Cheatham p. 421): 
· The accident must be of a kind which ordinarily does not occur in the absence of someone’s negligence
· It must be caused by an agency or instrumentality within the exclusive control of the Δ 

· It must not have been due to any voluntary action or contribution on the part of the plaintiff
Legal effect of RIL – Once RIL is established …

· Majority view: RIL is basis only for an inference of negligence – i.e., a conclusion that the trier of fact may choose to draw from the facts in light of circumstances, NY view.  

· RIL in these jurisdictions always go to the trier of fact (no directed verdicts)
· Thompson v. Frankus, p.419-- A jury cannot base their conclusions upon guess or speculation, but they are entitled to draw reasonable inference and their verdict must stand if the evidence is such as to justify in their minds “a reasonable belief of the probability of the existence of the material facts.” (RIL not established yet)

· Minority view: RIL is presumption of negligence as matter of law, CA view.

· Presumption shift burden to Δ, must rebut his negligence or that negligence caused injury

· If Δ fails to rebut, then directed verdict for π (e.g. Newing v. Cheatham, p.421; Ybarra v. Spangard p.436—at least one person in the group is liable; each defendant told an exculpating story)

· Plaintiff has RIL case, and defendant rebuts on a specific circumstance – case can go forward on conjecture, jury needs to be so instructed (specific permissive inference instruction)

· Jury told that 1) they MAY draw the inference (make the leap) to the conclusion that defendant was negligent. 2) BUT don’t make that conclusion unless you believe, after weighting ALL the evidence, it’s more probable than not. p.427

Rationales

· Imbalance of information: RIL deals with cases where critical knowledge is held by the Δ, not the π (there is a worry about imbalance of knowledge / Δ’s power over the evidence) – so RIL is a way of redressing this imbalance / proving negligence, even if critical information might not be available (ex – Δ dead).  

· Allows jury to decide b/w specific facts (Δ) or general probability (π).

· Trier of fact can depend on gross probabilities but not until Δ has been heard and all evidence has been weighed – only in RIL cases is this general level of probability allowed (usually only specific probabilities can be considered). 
· Policy – this is a tough, pro-π doctrine that allows recovery even when it is not possible to really prove what happened.

C. Defenses and Limits to the General Duty of Care Owed to Strangers

· Phase 1: Look to the defendant. Can we pin negligence on the defendant? Assuming they are…

· Phase 2: Look to the plaintiff. Is there something about plaintiff’s CONDUCT (C-neg) or CHOICES (AR) that would mitigate liability?
· Symmetry in application of basic doctrines EXCEPT for res ipsa, which serves as the plaintiff’s sword.

15. Careless victims: contributory and comparative fault

Old rule: Contributory negligence (C-neg) as a complete bar to recovery.
· Deals with plaintiff’s CONDUCT. 

· Definition:

· Want of ordinary care by π,

· Combining with negligence of Δ and 

· Being proximate cause of the accident.

· Plaintiff’s negligence exacerbating injuries will not affect liability but damages (Spier v. Barker, p.511—failure to wear a seatbelt didn’t cause accident but made injuries worse)

· Last Clear Chance Doctrine (Washington Transit v. Johnson, Pg. 507): Permits recovery by π even if c-neg (in a classical system) if Δ had last clear chance to avoid injuring plaintiff. Can piggyback on C-neg OR C-neg + assumption of risk, but not assumption of risk (AR) by itself. 

CNeg
AR
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Last clear chance exception

Cneg- creating an undue risk to yourself (same rhetoric as defendant negligence)

AR- you know the risk and you went ahead

· Requirements: Plaintiff has the burden to show that
· Δ was aware of π’s presence;

· Δ was aware of (’s ignorance of his peril;

· Δ has the last chance to avoid the accident.
· Means of mitigating the harsh results of the pure c-neg system. It is no longer necessary in comparative negligence systems though it may impact the outcome as far as damages if Δ had the last clear chance to avoid the accident (see Spier v. Barker)
· The last clear chance doctrine is also justified by the Cheapest Cost Avoider (CCA) argument – whoever can take precaution at the lowest cost / burden should be responsible.

New Rule: Comparative fault, not complete bar but affects recovery.
· Defense of C-neg remains, but the result is not to bar any recovery BUT to reduce it corresponding to P’s degree of fault. 

· Adopted by state statute or by court decision.

· May or may not include intentional conduct (i.e. fault in general rather than narrow negligence): Blazovic v. Andrich, p.524

· How do you compare fault? 

· Look to the defendant, find negligence. Then look to the plaintiffs. Use all the factors that were relevant in the negligence analysis as tools of comparison (utility and culpability analysis) 
· Reasonable care – size of risk (π), knowledge of risk (π), capacity to avoid risk (π);
· Customary and professional standards;
· Negligence per se and res ipsa (in Δ’s case).
· Comparative negligence pays attention to individual capacities (subjective fault comes back) – unlike determination of what a reasonable person would do – for comparison, uses culpability analysis (moral assessment).
· CHAMPAGNE v. U.S.: a case of a mentally ill 18 year old who came in to the hospital after a suicide attempt, then was later released, and eventually did commit suicide. You ought to instruct the jury on plaintiff’s ability to act knowingly, and defendant’s actions with regard to what a reasonable psychiatrist would know/do in this situation. Some factors are: (1) knowledge, (2) capacity to control the risk/avoid harm (this would be much higher for D). The professional standard is just as relevant as it would be in a case of ordinary negligence. Here, the mentally ill person would be held to an objective standard in the 1st stage (did u contribute?), but her mental handicap would be taken into account in the second stage (how much did u contribute?). 

· Pure vs. Partial Comparative Fault: 

· Pure:

· Regardless of her degree of fault, an injured party may recover; however, her percentage of fault reduces her recovery. Never a bar to recovery!

· Even if the P’s negligence is more than the negligence of the D, the P is still able to recover.
· Li v. Yellow Cab Co., p.514—CA court adopting pure form of comparative fault; includes merger of AR doctrine.
· Partial (50% rule)

· If the P’s negligence is above a certain level (usually 50%), then the P is barred from recovery.  

16. Assenting victims: assumption of risk

· Deals with plaintiff’s CHOICE.

· **NOTE: This is the “negligence” version of consent! AR does not apply in intentional tort cases.

· Old Rule: AR a defense to negligence liability (barred recovery). Knowledge + choice = assumption of risk. 

· Rest 2d §496E—AR must be voluntary. IF no reasonable alternative course of action to avert harm to another OR exercise a right/privilege, not voluntary. 
(1) A plaintiff does not assume a risk of harm unless he voluntarily assumes the risk

(2) The plaintiff’s acceptance of a risk is not voluntary if the defendant’s tortious conduct has left him no reasonable alternative course of conduct in order to: 

(a) avert harm to himself or another, or

(b) exercise or protect a right or privilege of which the defendant has no right to deprive him
· Classical assumption about relation between contracts and torts: torts should be reserved for strangers in harming situation; but in non-stranger action tort should recede and contract law should govern.  
· FARWELL v. BOSTON & WORCESTER RR (1842, Pg. 530)—through negligence of fellow employee, P’s hand was crushed. If they were strangers, vicarious liability would have applied against company. Since they are not strangers, contract is POSSIBLE, so we presume that contract is implied (even if there isn’t an actual contract to this effect). Privity of contract = employee takes on risks of employment. Shaw discusses the idea of π being the better CCA here, in the situation where the co-workers work in the same dept. and have some control over the actions of one another.  (fellow servant doctrine)

· LAMSON v. AMERICAN AX & TOOL CO. (1900, Pg. 535):—Plaintiff’s job involves painting hatchets; and plaintiff complained to his boss about how unsafe the new hatchet rackets were. Plaintiff stayed, had knowledge and therefore assumed the risk and is barred from recovery.

· Rationale:

· ( is in at least as good a position as Δ to police the activities of his fellow employees (BUT AR applies whether he has an actual opportunity to do this or not)
· ( contracted for his position and part of his wage compensation adjusts for risks that ( will be exposed to (Posner’s “risk premium” argument – risk-preferers drawn to risky jobs by higher pay).

· Regulatory approach – b/w strangers – contract is not possible therefore objective BPL conception of values (tort; standard assumptions, collective judgments). 
· Market approach – non-strangers – subjective BPL conception of values (contract; let the parties decide); albeit with the prerequisite of knowledge ( market approach underlies Posner’s “risk premium” argument, as well as classical assumption of risk in general.
· Posner willing to go back and forth between the two schemes.
· Grandfather clock example: really depends on the degrees of risk aversion/preference.
· Modern conceptions
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· Primary Implied Assumption of Risk: 

· SCOTT v. PACIFIC WEST MOUNTAIN RESORT (1992, Pg. 542): 

      • Facts: 12 year-old π suffered severe injuries while skiing at Δ’s resort. At the time of the injury, π was attempting to ski on a slalom race course which had been laid out by the ski school owner, allegedly according to instructions from an agent of the ski resort. Δ asserts π assumed the risk. 

      • Holding: Court clears up how to apply primary implied assumption of risk. The primary assumption of risk is more of a way of defining Δ’s duty – Δ doesn’t have the duty to protect a sports participant from dangers which are “inherent and a normal part of the sport.” Court finds that summary judgment for Δ was improperly granted, since this course may not have been an inherent danger of the sport. 

· Secondary: Reasonable/unreasonable distinction: Clayard v. Dethick—P and D were strangers. Can’t stop P from pursuing his livelihood. If it’s a reasonable AR (as in this case), only non-strangers are barred. If it’s unreasonable AR, then everyone is barred (Cneg).

                  CNeg
                   AR
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· Getting rid of the stranger/non-stranger distinction

· SIRAGUSA v. SWEDISH HOSPITAL (1962, Pg. 539)

• Facts: AR doesn’t bar nurse’s claim against employer (i.e. non-stranger). Court rejects putting forth the policy that recovery will be barred when employee is acting reasonably in exposing himself to a known and appreciated risk of her employment. Employer has a duty to provide a “reasonably safe place to work.” If an employer negligently fails in this duty, he may not assert as a defense that the injured employee is barred from recovery because employee was aware of the dangerous condition negligently created or maintained. However, these are factors which can go towards a consideration of contributory fault and whether π is contributorily negligent. 

Summary

· Unreasonable AR ( absorbed into Cneg analysis
· Reasonable AR ( abolished EXCEPT express, firefighter, recreation [primary]

· Sometimes there is just a duty to warn (primary assumption of risk) ( e.g. ski trail and there are certain risks involved in skiing, all you need to do is warn. 
· BUT primary AR in such cases doesn’t include failure of operator to provide reasonably safe facilities: Scott v. Pacific West Mountain Resort, p.542
17. Non-responsible actors: no duty to act, variable duty of landowners

· Most of torts focuses on the idea that you have a duty not to cause harm to others. However, there is also a general principle that you have no affirmative obligation to help members of the general public (no duty to act). However, there is a duty to act when plaintiff’s status/situation that changes the defendant’s duty. 

· Aiding somebody in peril (1)

· Landowner’s duty to ppl. on their property (2)

· Contract setting (products liability) (3)

· Shift from classical to modern although the shift is slightest in category (1) and greatest in (2) and (3)

· Old Rule: No legal duty to act

· There is no duty to help a person (P) in danger (even if they could have protected the P with reasonable care), unless
· **The D undertakes rescue of P.

· Relationship (expanded in modern pd.)
· Causal responsibility: the D’s negligence caused the dangerous situation (expanded in modern pd.)
**only real exception…relationship defined by K and causal responsibility is just good ol’ negligence
· Just because there is a moral responsibility, does not mean that there is a legal responsibility to help the P (Union Pacific Railway v. Cappier, p.442—D not negligent for the accident BUT failed to help; no legal duty from D to P)
· The emphasis is on the privity of contract.  You have a duty to help only those who are in privity with you (Thomas v. Winchester, p.926-- A’s obligation to create a safe product arises out of his contract with B.  A has no duty to the public and no duty to C. Contract dominates).
· Rationale

· Law distinct from morality (but that’s somewhat overstated because they did understand law as founded on morality). Bad Samaritan doctrine

· At the extreme (minimal burden, great harm)—this doctrine looks pretty bad BUT the concern in classical period is confinement. Duty of love/care is a dangerous tort obligation if it’s not well-defined. e.g. general duty to take care of the poor, etc.—who is to take it up? Who has violated it? Fears about judicial administrability.

· American uniqueness – in Euro countries, failure to act is part of the penal code (jail and fine)

· New Rule: Special Relationship—There is a duty to act.  

· D has a duty to act (because of a special relationship) even though the D is not responsible for creating the dangerous situation. Expands the categories of relationship and causal responsibility
· ASK:  Is there a sufficient relationship to impose a duty on the D?

· Situations where there is a duty:

· Public officials

· Preparation of food (see Ward v. Morehead City Seafood, p.927—responsibility without privity. Let tort rule rather than contract.)

· P is an invitee or servant or injured by something under the D’s control and the P is helpless (see L.S. Ayres & Co. v. Hicks, p.446—boy gets fingers caught in escalator; invitee injured via instrumentality under D’s control).
· Duty of Landowners: Landowners have a duty to maintain their property in a certain condition

        BASSO v. MILLER (1976, Pg. 462)—old rule made a distinction regarding D’s status on the property (invitee vs. trespasser vs. licensee), but the court rejected the old rule, and adopts the new rule that duty of D no longer depends on status of P; landowners subject to “single duty of reasonable care” under the circs/foreseeability standard). Dissent: sliding scale works.

· Modern law retains concern about a generalized, non-individualized duty to love. BUT if someone is singled out by circumstance, then the obligation can be more clearly articulated. Modern system more willing to impose a duty where you can specify who’s responsible. 

·  Rationale: Why the change from “no duty if not at fault” to “duty if special relationship”?

· Special relationship duties are only created where the parties exposed to danger are made incapable of protecting themselves due to the nature of the activity, leaving the vendor the only party capable of preventing the harm.

· A no-fault duty is imposed upon the vendor to encourage them to be as cautious as they can be, above and beyond mere negligence.  This protects consumers who by the nature of the activity cannot protect themselves, which also encourages this type of economic activity because consumers feel safer doing it.

· Moral and humanitarian considerations.
D. Extent and Consequence of Liability for Unreasonable Risk

· Phase 1: Look to the defendant. Can we pin negligence on the defendant? Assuming they are…

· Phase 2: Look to the plaintiff. Is there something about plaintiff’s CONDUCT (C-neg) or CHOICES (AR) that would mitigate liability? Assuming there’s not…  

· Phase 3: Look to the connection. Did the defendant’s negligence CAUSE the harm?

18. Causation of harm: multiple cause, contribution

· Causation of Harm – in order for someone to be liable for harm, their act must be the 1) actual (“but for”) AND 2) legal (“proximate”) cause of that harm. 

· You must handle actual (but for) causation before you handle proximate causation—if there is no actual causation, Δ wins lawsuit. So, first we prove (1) that the harm is a result of Δ’s negligence, then (2) ask whether the causation is tight enough. 
· Actual cause inquiry more categorical/factual, legal cause inquiry more evaluative

Actual Cause

· “But for” test – but for Δ’s negligence, would plaintiff’s harm have occurred?

· Think of the causal chain leading to an accident as a wedge, containing more possible causes of the accident the further back one looks.


· Total risk inquiry:
· Established via expert testimony that defendant’s negligence the probable cause of its loss (Barnes v. Bovenmyer, p.564—steel in the eye and doctor’s delay; framed in terms of yes/no rather than probabilities. Expert testimony needed unless harmful result of negligence is so obvious/common knowledge)
· But for analysis- but for the negligence of defendant, the loss of the eye would have happened anyways – defendant is therefore not liable
· Enhanced risk inquiry: 

· SCAFIDI v. SEILER (1990, Pg. 570): 

· Even if there’s a pre-existing condition, jury can still consider whether Δ’s negligent conduct “increased the risk of harm” to the π – and whether this increased risk was a “substantial factor in producing the harm.” Δ liable for increased risk, not total risk. This causes you to reduce the award to π, but this has nothing to do with contributory fault on π’s behalf. 

· Facts of barnes changed…7% loss of eye due to pre-existing condition, 3% due to defendant’s negligence = 10% chance of loss of eye; under barnes, plaintiff would get no recovery because defendant must be responsible for total risk; under scafidi, defendant would be responsible for 30% of damages because 
· Exception to Scafidi rule: If you’re providing service for the protection of another ( liable for any increase of risk caused by failure to take reasonable care. (Rest. 2d §323(a))
· Rationale: Why allow actual cause to be the “gatekeeper” rather than just punishing (“taxing”) negligence via this BPL formula?

· Plaintiff/backward looking approach (tax-harm) ( Waits for harm to occur. Effect on deterrence: 1/100 chance of a $1000 judgment. Take on a burden of up to $10 (same deterrent).  

· L = tort judgment of $1,000

· According to Posner, tax-harm creates incentive to police bad conduct.

· Insurance changes from tax harm ( tax risk. 

· Defendant/future oriented approach (tax-risk) ( Negligent doctor who didn’t cause harm would pay the same as negligent doctor who did cause harm. Take on a burden up to $10 (same deterrent).

· PxL = $10

· BUT if you didn’t cause the harm, you shouldn’t be blamed for it, even though you are blameworthy in other ways 

· Plus more transaction costs

· Purpose of insurance: change tax-harm into tax-risk

· Reasons why tax-risk is not embraced: compensation (where does the fine go?), private attys general (who brings the lawsuit?), overhead costs
Let’s say there’s a 7 in 100 chance of something bad happening (harm w/ adequate care). Let’s say the chance is upped by negligence by 3 in 100. What is the recovery in this case?

Total chance of the bad result is 10 in 100. The recovery is 30% of the total because 7 of that you would have had anyway. Only 3 out of 10 or 30 out of 100 i.e. 30% was due to negligence.
· Multiple causation 

· If there is one harm that has multiple causes then you run the actual cause analysis for both acts. If both Ds’ negligence was the cause, then the Ds are joint-and-severally liable. (Johnson v. Chapman, p.592—joint wall collapse)
· Thus P may recover from any D the whole sum, and then the one who pays out the full amount has a right of contribution from the other Ds (Uniform Contribution Among Tortfeasors Act/UCATA, p.598).  
· Each party at fault is liable for either

· their pro rata damages ( avoids proportion of fault inquiry. Simply split it equally among the parties. Low on transactions costs BUT not attentive to degrees of fault. 
· damages apportioned by the court according to each responsible party’s proportion of fault (see Uniform Comparative Fault Act/UCFA, p.600)
· Indemnity appropriate where one party has greater liability/duty which justly requires him to bear the whole burden. (look at p.598 for definitions) – shifting the whole burden onto D2 (think about vicarious liability and practicality of judgment proof servant)

· HOWEVER, if the parties cause separate harms or if the harm is found to be divisible on a reasonable basis, under UCFA, liability becomes several for a particular harm and contribution is not appropriate.

· FCRP 14(a) – allows for D1 to bring a cross complaint against D2 (joining D2 in the lawsuit), if the plaintiff did not include D2 in the original pleadings

· D2 is often hard to find or name, but at least D1 can directly address right of contribution without filing separate lawsuit

Pros and Cons for Joint and Several Liability 

· Pros

· If D1 is unable to pay their share, better that D2 bear the loss than the injured party (P)

· May not be able to find all defendants
· Cons

· Under joint and several liability, if a “deep pocket” D is found even slightly at fault, they can be hit for the whole sum (with no assurance that they will be able to collect on their “right of contribution”)
· Some jurisdictions have gone against joint and several liability rule except in certain cases like damages to environment where the tortfeasor is 50% or more liable for the damage. 

· If the comparative fault is VERY unequal, not fair to force D1 with minimal fault to pay it all and then seek contribution from D2

· Counterargument ( let defendants deal with the practical burden of redistribution. 

· Reforms are all over the map.

19. Compensation for harm: personal and relational

· Posner: bottom 9-10

· Assuming D is liable, how do you compensate P for the loss? 

Personal Injury

· Objectives:

· Π oriented plan: places injured party back in position as if no wrong had occurred; fully compensate for whatever loss of well-being person has suffered from injury. (as stated in Sherlock v. Stillwater Clinic, p. 683, Jones v. Fisher p. 683)
· Δ oriented plan: tort damages award (L’)– tax Δ’s negligence in sufficient amount to induce would be tortfeasor to not be negligent (Posner especially – idea of reaching the correct BPL level). Full deterrence.
· One challenge is to transfer L’ (real world cost to P) into L’ (tort judgment against D) – inflated L’ = punitive damages (increased emphasis on deterrence). Egotist works with L’ while conscientious person works with L because egotist is only concerned with what affects him.
· CHRISTOPHER v. U.S. (1965, Pg. 678): In general, damages track elements of economic loss 

       • Overview:  P suffered an injury which causes paraplegia after D’s negligence in treating P for tuberculosis. The court here divided up various costs to P – past, present and future. These were divided into 3 major categories: (1) medical costs, (2) wage losses (difference between what could have been earned prior to accident and what can be earned post-accident);, and (3) pain and suffering. The first two are economic/ pecuniary in nature. The court does all of its awards in 1965 dollars, as whatever interest rate P will get from savings mirrors the inflation rate. This includes the estimations about his future salary. 
· Problems:

· Contingency fees (attorney fees) take a big bite out of judgment which undercuts ability to make ( whole.

· Lump sum does not take into account loss of chances of gain presented to everyone as a daily part of life; inflation issues. 
· Third Parties:

· No third parties get economic damages because they are already paid to injured party.

· In some jurisdictions, third parties compensated for associative (consortium) damages and emotional (solatium) damages.

· Posner on lump sums – Lump sums avoid disincentive of tying continued payments to continued disability (encourage people to get better / go to work) and saves administrative / policing costs as compared to periodic payment plan.

· On the other hand, lump-sum payments skew away from full compensation insofar as they do not accurately account for inflation.

· Makes sense to calculate recovery in today’s dollars, but should discount using real interest (interest from risk-free investments) as opposed to inflation rate.

· Fairness Argument – Victim should not have to bear costs of another’s negligent act.

Wrongful Death 

· Survival Statute v. Death Statute: If Δ has injured another but has not caused death, and either the injured person or the Δ has died before trial, then you can only recover under the Survival Statute. If Δ caused the death of another, then you can recover under both the Survival Statute for elements of damage the deceased could have recovered had he not died, and under the Death Statute for damages to near relatives who would benefit if the deceased were still alive. 

· Survival damages –This is an action brought by estate to recover for damages from time of injury to time of death, damages the deceased could have recovered had he not died (not forward-looking).  This is limited to lost wages, and out-of-pocket expenses. 
· Wrongful death damages: (suit brought by those who would benefit if deceased still alive): 
                         A --------> V = 0 no recovery to the loss of life for the one who lost it-big hole in full deterrence

                     (Negl)          (Dies)

                                             \

                                            3rd Party (family members)

                                                 --Economic (Net) – loss of income

                                                 --Associational (Consortium) – spouses, not children

                                                 --Emotional (Solatium) –  courts might award, but depends on jurisdiction

· Recovering parties: family members ONLY (Cassano v. Durham, p.710—can’t recover if it was a live-in relationship)
· Recoverable damages – economic losses, associative losses, emotional injury.  No punitive damages.

· For economic losses (future lost wages, etc.) – discount expenses that decedent would have incurred.
· Burke v. Rivo, p.718—can recover for birth of a child if reason for seeking sterilization was economic/financial. 
· Associative loss = companionship / consortium (b/w spouses, death of a child brings consortium damages to parents; BUT NOT for children losing parents: Borer v. American Airlines, p.713) *pay attn to injury v. wrongful death
· Emotional harm – pain and grieving (Solatium damages) – the court in Anderson v. Lale refused to instruct the jury on these damages; currently 13 states allow this instruction. 
· Conceptually different than survival damages, though often the suits are brought by the same person.

· Problems:

· Doesn’t represent full compensation because only family members are allowed to recover (there may have been others significantly impacted by the death).

· It is impossible to approach optimum safety (true deterrence) if damages to dead person are ZERO.

· Victim’s pain and suffering (much less value of life to one who lost it) are simply not compensated.

20. Risk and result: foresight and hindsight

· Look to defendant (negligent), look to plaintiff (nothing notable), look to the connection ( but for (actual) cause connection; do we have legal cause? Part of plaintiff’s burden to show this.

· ISSUE: Is there a close enough connection between the negligence and the injury? Proximate connection, or is the harm too remote, attenuated?

1. Foresight – Was harm that occurred reasonably foreseeable at the time the risk was created (“reasonable man” standard)?

· Do same thing for determining negligence (foreseeability) and for determining liability.

· Sarge metaphor: imagine movie of the event. Run movie to the point where you see Δ being negligent and then ask which PL’s are feared at that point (define the risk). Continue movie and see if result is within the scope of the risk feared. NOTE: You may never predict specific injury, but if injury is within general sort of risk feared, then ok.

· Policy – Limit scope of liability to probable consequences of person’s act. Tax harm system as opposed to tax risk system.

· Foresight approach ( determining negligence is 1st step, and determining liability (through legal cause) is second step in analysis.

· At time of negligent act itself (time of injury) – see if actual injury is within the scope of the risk perceived at the time of the act (if so, liability; if not, no liability) – what sort of things would a reasonable person perceive as the risks of the negligent act (do not have to be able to predict exact sequence of events, simply be able to reasonably foresee if π is within class which could be injured by the negligent act.

· Examples

· LARRIMORE v. AMERICAN NATL. INSURANCE Co. (1939, Pg. 614)—Here, Δ gave rat poison to a tenant for use in a coffee shop. The coffee shop tenant placed this near a burner, later causing an explosion. The statute violated was concerned with poisonous nature of the substance, not with the risk of it exploding t/f no legal cause. So, π proved (1) Δ was negligent, but didn’t meet (2) Δ’s conduct was a proximate/legal cause of π’s harm. 

· PALSGRAF v. LONG ISLAND RR (1928, Pg. 617)—orbit of the harm foreseeable to an eye of reasonable vigilance = orbit of the duty. A man jumps on the train as its moving and the railroad co. employees helped him get on the train – he had a package with him that exploded and caused injury to P Mrs. Palsgraf. D’s negligence here was in aiding the man in boarding a moving train. The foreseeability test is also stated well in the Sinram squib on Pg. 624 – must foresee “not indeed the precise train of events, but similar damage to the same class of persons.” You can begin with a core risk, and then expand to other foreseeable harms.

· WAGON MOUND Co. (1961, Pg. 629) —tanker spills oil, harm feared is pollution and harm to sealife; but harm that occurred was fire. No reasonable foreseeability of fire so no legal cause and no recovery. ** It is not the hindsight of a fool but the foresight of a reasonable man which alone can determine the extent of legal responsibility for causing a harm.
Friendly says: This of PL as packaged risk. When doing the foresight approach pay attention to the large chance of small losses as well as the small chance of large losses. Pg. 635- Wagon Mound II.- the court affirms that you must have foreseeability and holds that a reasonable careful person would have thought about even this small p that has a huge l, i.e. foreseeable suggests (1) highly probably; those things that you think about initially; what did we worry about when we called the actor negligent.
Andrews says: pg. 622: The foresight approach stimulates an evaluative judgment, not a logical one.

2. Hindsight – Δ liable if negligence is proximate cause of injury (whether consequences of act are reasonably foreseeable or not).
· Use foresight approach to determine if there was negligence or not, then hindsight to determine liability.

· Proximate cause “direct and immediate cause, or in the natural sequence of events without intervention of another independent case…that which, in a natural and continuous sequence, unbroken by any efficient intervening cause, produces the injuries and without which the result would not have occurred.”

· Does not give liability in every “But for” case – negligent act must be proximate (close in causal chain) to the injury.

· Take ( as is – it doesn’t matter if ( is frail and D couldn’t have foreseen that his action would hurt him. Δ is still responsible.

· Hindsight stimulates intuition (Sarge: poetry and metaphor) – no mechanical method for determining proximate cause.

· Policy – Tax risk instead of tax harm: promotes general duty of care.

· Examples

· Palsgraf dissent—What is “close enough”? Proximate = because of convenience, public policy, etc. law goes no farther. Not logic but politics/practice. 

· Dellwo v. Pearson, p.626—application of the two-step test of child negligence (see above); negligence tested by foresight, proximate cause tested by hindsight.
· Watson v. Rheindernecht, p.637 ( take your victim as you find them (unusually sensitive victim). Thin skull. 
· Both foresight and hindsight are merely frameworks within which judgments must be made 

· Within foresight, judgment has to be made as to whether specific injury fits into category of foreseeable harms

· Within hindsight, judgment has to be made whether there was natural sequence of events to constitute proximate cause

· Most cases are going to be in the gray area, so we should rely on policy judgments to make decision.

· Juries are often asked to determine whether Π’s injury is consequence of natural flow of events (mix between foresight and hindsight).

· Don’t forget to apply causation exercise to Π’s conduct when determining c-neg / AR, etc.

21. Risk and result: responsible cause, economic loss

· Intervening cause: Negligence of intervening third person may relieve person of liability for his own negligence (it is a doctrine about liability, not about negligence).

· A1 (negligent) ( A2 (negligent) ( Victim.  A2’s negligence relieves A1 of liability for his negligent action (to some degree).

· McLAUGHLIN v. MINE SAFETY APPLIANCE Co. (1962, Pg. 644): 

                             • Facts: Firefighter activated heat blocks and handed them to a nurse to warm up a young girl who had almost drowned, and the nurse wasn’t told to insulate the blocks, which the firefighter had been instructed was the right way to use them.  Girl suffered severe burns because of uninsulated blocks.
                                             A1 ---------------A2-------------A3------------> V                        

                                               MSA               Firefighter      Nurse        Sues A1 

                                                        (Negl)               (Negl)        (Not Negl)

MSA was negligent in not stamping blocks with the warning. The issue is not whether MSA was negligent, it is whether the firefighter’s gross negligence was such that it insulated MSA from liability.
                             • Holding: The court found that D, manufacturer of the heat blocks, not to be liable because of the superseding action of the firefighter. So, we’re still saying D was negligent, that they ought to have placed a warning on the block itself, but D just wasn’t the legal cause of the harm to V. The firefighter’s action was negligent and he had actual knowledge of the proper use and potential harm. From a hindsight perspective, you could also say A1’s action is too remote to be a cause. 

• Rule: IF intervening negligence not foreseeable, then intervening negligence supersedes liability of earlier negligent act -- jury could have found that the firefighter was at fault, his negligence might supersede manufacturer’s negligence)

((CCA analysis might be useful))


Modern approach: Apportion liability among multiple defendants

· GODESKY v. PROVO CITY (1984, Pg. 650): 

                              • Overview: Here, A1 is the utility, A2 is the building owner and A3 is another roofer. P is a day-laborer who’s told to tie one line to another, and he suffers a 2400-volt shock. Jury assigns 70% of the blame to A1, 20% to A2 and 10% to A3. A1 is the most negligent because they’ve violated safety precautions and could foresee harm from where these wires were placed. The reason the court divides up fault is because the law has moved to a comparative fault regime, and thinks that should be carried on to the “superseding cause” area. Even in a joint and several liability case, the jury is asked to divy up for efficiency reasons because if one party is held 100% liable, they will sue the others for indemnity. While the roofer is assigned 10%, P won’t collect that because the roofer is covered by workman’s comp and isn’t a party to the action

· If A1 can foresee A2’s intervening negligence, then A1 is still liable 

· different than classical conception that intervening negligence, regardless of foreseeability, extinguished liability

· Godesky v. Provo City, p.650-- Since Provo (A1)’s negligence could foreseeably lead to intervening negligence, then later negligence does not extinguish A1’s liability.

· Fault can be apportioned through culpability analysis or CCA

· Distinguish between situational CCA and structural CCA

· Economic Loss Doctrine: If 3rd party experiences financial/economic loss, they cannot recover from A. Too bad, even if it’s foreseeable 

· BARBER LINES v. DONAU MARU (1985, Pg. 658)

• Overview: This is the case of an oil spill caused by defendant Donau Maru, and P sues for purely financial harm in having to discharge cargo at another pier. Judge Breyer is saying D’s won’t be held liable because of Economic Loss Doctrine. There is an administrability argument saying we have to limit the ripple effect of negligent acts at some point. He also argues that insurance takes care of this, so it’s okay to maintain the status quo. concerns about administrability, disproportionality between liability and fault)
A
Victim (physical harm)




contractual relationship


3rd party (economic loss)

· Exceptions 

· Administrative, disproportionate issues insignificant + strong countervailing consideration (Donau Maru)

· Is it really as bounded as Donau Maru makes it out to be?

· Union Oil Co. v. Oppen, p.662—court grants recovery in this case 

· Breyer lists this case as an exception in itself (commercial fishermen are special) p.660

· Distinction in Oppen ( reasonable foreseeability, deep disapproval of injury to environment/policy of preventing such injuries, etc.

· People Express Airlines, Inc. v. Consolidated Rail Corp., p.663—not EVERYONE should recover, but a class of people whose losses are “particularly foreseeable”

· Too many claims/disproportionate liability vs. concern for fishing operations.

· Harm to the environment is a special “countervailing concern”—no internalization of external costs of not allowing recovery. 

III. Tort Liability Beyond Fault

A. From Fault to Strict Liability

22. Insurance and other realities

Two kinds of insurance:

· Loss (1st party) insurance—bought in the expectation that you might be the victim of some misfortune

· Liability (3rd party) insurance—bought in the expectation that you as an actor may cause harm to someone else for which you will be legally liable. 

Legal rules relating to insurance:

· Collateral Source Rule – If Π collects damages from collateral source (such as loss insurance), those damages will not be considered in reducing damages in court (Helfend v. Southern Calif. Rapid Transit, p.760)

· Pro: Δ responsible for all damages inflicted on victim.
· Con: Π gets double recovery.
· Fix: Many insurance co. require Π to refund loss insurer for damages collected in ct.
· Subrogation Rule – Loss insurance co. pays damages to insured and in return assumes right to sue actor who caused harm 

Liability Insurance

· Tort is a tax harm system (you takes the resulting harm) of accident reparation

· Logic of liability insurance also carries over to loss insurance

· Risk distinguished from harm

· Risk = PL (chance that a harm may be suffered)

Paradigmatic PL = 1/1000 x $10,000 = 10 (B = 8, so they’re all negligent)

Imagine 1000 (negligent) actors who all create the same risk once within some planning period like a year. One of them will be unlucky enough to hurt someone. 

	
	Risk
	Harm

	A1
	10
	$10,000

	A2
	10
	0

	…
	…
	…

	A1000
	10
	0


· Tax harm approach to tort—waits for the harm to occur, makes the negligent actor pay.
· BUT equal culpability produces radically unequal liability between A1 and the rest of the negligent actors. A2 to A1000 unjustly enriched, concentrated imposition on A1.

· Liability insurance to the rescue! Device for reducing risk by combining sufficient number of exposure units to make individual losses collectively predictable. Scheme of mutual support. [Same idea for loss insurance, just substitute victims for actors.]

· Objective: Tax harm ( tax risk; create pool by taxing risk and then pay damages to harmed person from pool and avoid situation where one actor is faced with crushing liability.

· Insurance allows the individual insured to substitute a small, definite cost (premium) for a large but uncertain loss under an arrangement whereby the fortunate many who escape loss will help compensate the unfortunate few who suffer loss. (moral and economic concerns)

· Effects of liability insurance:

· Changes effect of liability by not only shifting loss from Π on Δ but shifting and spreading among pool;

· Classic immunities no longer make sense, since risk is shared.

· Abolished charitable immunity (Pierce v. Yakima Valley Memorial Hospital, p.495);
· Abolished sovereign immunity; recognition of state, city and local gov’t wrongdoing (Hicks v. State, p.486);
· Policy justifications:

· Risk of crushing liability will not chill worthwhile activities

· Everyone can insure so no one should be immune from liability;

· Spreading justification (burden shouldn’t fall on only victim but on all tax payers);

· Marginal increase in deterrence (premiums better than nothing).

· Calculation of risk premiums:

· In principle: tax risk according to how much risk actors throw out

· risk meters will determine how much each actor should contribute to pool

· not possible as insurance is often pre-paid (what if risk has changed) and the impossibility of monitoring how much risk each person is throwing out

· In practice – statistics:

· Law of large numbers used (can’t know what individuals will do but can know what large group of similar individuals will do).

· “Manual rates”: Rate risk in terms of rough categories and charge actors within category the same premium – calculate in terms of the class (usually very broad, for instance in auto insurance), not the individual.

· Problem: deterrent effect of tort judgment is significantly undercut (careful and careless lumped together) – contrary to Posner’s idea that tort acts as deterrence.

· Qualification: experience / merit rating (does not follow logic of insurance because there is no empirical reason to use last year’s experience to predict next year’s performance due to element of luck involved in being caught—operates more to send a message than anything else, and b/c legislators like it).

· Large Actor v. Small Actor:

· Small actor: creates risk infrequently (‘small’ actuarial harm) | Large actor: creates risk often

(1/1000 x 10,000)
once a year



(1/1000 x $10,000) 1,000 times pr yr

· Small actor: impact of harm / liability greater for small than large actor, so incentive to pool – tax-risk system. (think singular motorist, individual doctor)

· Large actor: can bear costs easier than small actor, can also judge its own probability of liability better than in a pool (since it is large enough- can see a class of events in its own purview) – incentive to self-insure. (think hospitals, truck driver)

· For a large actor, the more risk you create, then accident experience begins to matter – law of large numbers begins to apply to large actor’s own risk creation, and some large actors are large enough to be a pool unto themselves (self-administered risk tax).  This has the added benefit of not dissipating deterrence pressures.

· Liability insurance blunts deterrence pressure for small actors (i.e., single driver) but for large actors (i.e., self-insuring hospital) deterrent pressure is perfect because tax risk = tax harm (safer-than-average driver doesn’t gain but safer-than-average hospital gains from safe behavior). Past experience for large actors is more reliable (almost perfect) predictor of the future, therefore they have more credibility.

· Large actors- Posner approach correct

23. Theory of activity liability: utility

Forms of Strict Liability

1. Vicarious Liability

2. Dangerous Activity Liability

3. Strict Nuisance

4. Product Liability

5. Worker’s Comp

6. Auto No-Fault

· Strict liability focuses our attention on background safety rather than situational safety, for often the cheapest way to avoid accident costs is to improve the former.



Theory of Strict Liability 

· Strict Liability – hold actor responsible not for act per se, but for failure to pay for act.  Activity-based rather than fault-based (cost should be attributed to actor whether reasonable or unreasonable risks taken).

· Background:

· Generalized strict liability – There are lots of risk-creating activities in normal life.  In general, every activity of social life should pay for its characteristic risks of injuring others, whether these risks are reasonable or not.  

· If you engage in the activity, you should pay.

· Different than fault-based liability, since there is no fault requirement.

Utilitarian Justification for Strict Liability (Calabresi)

· Objective of liability system: minimize all accident costs, maximize efficiency, get to correct BPL level (where everyone bears burdens to the point where the burden averts a greater loss).

· Primary Costs (costs of prevention and costs when accidents occur – B’s and L’s). (Accident cost proper)
· Secondary Costs (spreading costs) – After the fact costs. (Aggregation of injurer)
· Tertiary Costs (costs of administration and overhead).

· Argument: strict liability does a better job than fault liability at minimizing costs, achieving efficient allocation of resources and reaching optimal safety.

· Example:

· Primary costs: Objective is to hit optimum BPL level.

· At situational level, SL and negligence have the same effect

· Posner – negligence system will induce railroad to use spark arrestor because they will be liable (BPL) if they don’t but will not induce railroad to use high quality coal.

· Calabresi – SL the same as negligence here – will induce railroad to use spark arrestor because B1<PL but will not induce railroad to use high quality coal because B2 > PL, 

· Both schemes get the railroad to use the B1 spark arrestor (though distribution is different – in negligence, cost of additional fires paid by farmers, not railroad; in SL, cost of additional fires (caused by B1 and B2) is born by railroad), BUT…  

· Argument 1: Background safety. SL will induce more background (further back in the wedge) safety because it is difficult to prove negligence further in background (you must prove that failure to do something in that background is causally linked to injury); SL induces self-criticism as opposed to court criticism, AND

· Argument 2: Market Allocation. SL will result in better market allocation because the actor will take into account the costs of reasonable and unreasonable risks when making decisions, instead of just taking into account cost of unreasonable risks, as in negligence.  Therefore, SL leads to market criticism – market pressure to channel resources towards the socially efficient activity.

· Ex. – Pretend there is a choice between a truck and a barge to transport cargo, and both are operated with due care so there is no negligence. Costs of reasonable risks may be far greater with the truck but under the negligence system, there is no inducement to use the barge instead (in negligence, actor does not bear the costs of reasonable risk – B>PL); as there is in SL, where the party has to bear the costs whether the risk is reasonable or not.

(SL reduces primary costs as effectively as fault w/in ct’s, and more effectively than fault outside of ct’s (background safety and market allocation). 

· Secondary costs: What to do once the accident has occurred? SL produces spreading which is cheaper than concentrated costs.

· Argument 1: Concentrated costs cause one person more pain than if the cost is spread; and

· Argument 2: concentrated cost may produce results avoidable by spreading (individual overwhelmed by bearing costs alone – needed care might be foregone because it is not affordable, etc.).

· SL allows for spreading of all costs; large actors can spread costs to customers thru price/ shareholders by raising prices / cutting profits and small actors can spread by joining the pool.

· Negligence allows spreading only of unreasonable risk costs, while reasonable risk costs concentrate on the victim.

· Externalization problem. But what about…insurance? Victims could spread costs under negligence system (loss insurance), but SL attempts to reduce primary and secondary costs and victim spreading take cost pressure off activities – no deterrence pressure (if mowing accident is financed through victim spreading there is no pressure on mowing companies to be safe whereas if actor spreading is used there is market allocation efficiency).  Also, victim spreading gets none of the primary cost controls (background safety, market allocation) of SL. SL avoids externalization--With negligence system, the actor is always externalizing the accident costs on other entities within society.

· Attribution problem: What-is-the-cost-of-what? (accidents happen at the intersection of many activities) but Calabresi says that the objective is finding the cheapest cost avoider (actor most efficient at avoiding the accident).

· Calabresi again – focus should be on structural CCA, not situational CCA – who is in best position to avoid such costs in the long-run.  This emphasis planning and control powers, and tends to point in direction of large actors – again, reason SL is better.

Summary: SL is better because it encourages background safety by focusing on the long-run cheapest cost avoider, it results in efficient market allocation of resources and it results in cost spreading; enterprise theory (actor getting benefits so should pay).

Three policy arguments: background safety (CCA), market allocation, spreading

Chavez (has nice discussion of market allocation—to be included here?)

4 types of SL to look out for:

1) Vicarious liability (#24)

2) Abnormally dangerous activity (#25)

3) Nuisance (#26-27)

4) Products liability (#29-32)

24. Vicarious liability: employees, contractors, others

· Always 2 different counts ( 1) negligence by the master? And if that fails, 2) strict liability?

· Hybrid ( liability of the principal is based on strict liability, BUT underlying tort of the servant might have different basis (negligent, intentional, etc.)

· 2 kinds of vicarious liability

· Vertical—superior/inferior

· Master-servant ( there is vicarious liability for the master if it was within scope of employment

· KONRADI v. U.S. (1990, Pg. 772)—case of a postal employee who is negligent while driving to work in the same vehicle used for work- ambiguous whether this was within scope of employment (during the commute, which is normally not considered w/in the scope). Functional approach – if liability could induce employer to do something beneficial / minimize risk, then the activity in question is w/in the scope of employment (case is getting to the purpose of respondeat superior, not a bright-line rule).  Commute usually not in scope of employment …this is the exception. 

· IRA S. BUSHEY & SONS v. U.S. (1968, Pg. 777):— U.S. Coast Guard is the D here; Coast Guard uses a docked vessel as barracks, Seaman Lane gets drunk and causes damages to π’s drydock. The court holds Coast Guard to be vicariously liable. Here, Friendly doesn’t see the Coast Guard as the cheapest cost avoider; but he wants them to be held liable because of efficiency and justice rationales. “business enterprise cannot justly disclaim responsibility for accidents which may fairly be said to be characteristic of its activities.” Risk that seamen going and coming from the ship might cause damage to the drydock is enough to make it fair for Coast Guard to bear the loss.

· Rationales

· CCA = the party in the best position to do the calculation of risks (rather than necessarily being able to act—see Bushey)

· Spreading rationale…Government better able to pay for it.
· Employer-independent contractor ( usually no vicarious liability for the employer (Rest 2d §409) BUT there are many exceptions

· Exceptions (where there IS liability on the part of the hirer)

· Employer has control (but that just brings us to master-servant)

· Negligence of employer in selecting, instructing or supervising contractor [BUT that’s not SL, that’s negligence Count 1]
· Inherently dangerous activity, and

· Non delegable duty (Maloney v. Rath, p.794 brake maintance)
· Examples

· Becker v. Interstate Properties, p.786—hiring financially insolvent/inadequately insured subcontractor falls under hiring an incompetent contractor, t/f developer liable. Employer is in a better position to spread costs, employer is in a better position to control factors which caused the loss (CCA / background safety), and employer is getting benefit so should pay (fairness, not Calibresian rationale). This is a stretch.  

· Horizontal—partners (Kansallis Finance Ltd. v. Fern, p.789—no vicarious liability because no evidence that the bad actor was acting to benefit the partnership)

B. Liability for Reasonable Risk: In General

25. Strict liability: classical, abnormal danger

· “Dangerous activity” SL distinct from other areas of SL in its strictness (vicarious, nuisance, and products all involve some sort of mixture with fault) 

· Explosive or flammable agencies (blasting, storing explosives, hauling gasoline) 

· Handling poisonous or toxic materials (fumigating, crop dusting, disposal of hazardous waste)

· 2 levels of criticism (similar to Calabresi’s primary/secondary/tertiary costs)

· Primary ( criticize risky conduct (“count 1”) [negligence]

· Secondary ( criticize failure to pay (“count 2”) [strict liability]

· Old regime: Secondary criticism. One who for his own purposes brings on his lands anything likely to do mischief if it escapes, does so at his peril. If it escapes he is strictly liable for all of the damage which is the natural consequence of its escape (Rylands v. Fletcher, p.294)

· Possible Excuses – π’s contributory negligence, and Act of God

· Some states hold that c-neg is NOT a defense to SL (AR might be, as it requires knowledge and advertence, whereas c-neg does not imply that party was cognizant of the specific risk)

· Marshall v. Ranne, p.807 (wild boar attack- defendant strictly liable for abnormally dangerous animal in spite of plaintiff’s c-neg)

· Other states do allow plantiff’s risky conduct to influence damage award in SL case: Andrade v. Shiers, p.812 (C-neg by farmhand with an abnormally dangerous cow)

· “Comparative responsibility”: formally like comparative negligence, but is used to affect damage award available to the plaintiff

· Difficulty in such cases: how do you compare “strict” (D) with “fault” (P)? Reconciling Marshall and Andrade
· On the surface, like comparing apples and oranges

· AR doctrine has different affects for stranger (Marshall) and non-stranger (Andrade) relationships

· Legal cause analysis (running movie) takes into account both plaintiff and defendant conduct, and it applies to SL as well as to negligence. This is why the jury/judge must consider the plaintiff’s action.
· Rationale: Justice / Fairness – he who acts should pay. BUT the problem is that it burdens useful activity with expenses.

· Response to that problem is that if the activity can’t bear the burden of SL then activity is not useful enough to refrain from applying SL.

· Classical period: Aversion to Rylands rule sets in. 

· Some jurisdictions accept Rylands (Shipley v. Fifty Associates, p.813 ice fall case)

· BUT really limit it (Ainsworth v. Lakin, p.815—Rylands only applies in “unwarrantable and extremely dangerous uses of property”) 

· Modern period: increasing acceptance of Rylands and SL (Exner v. Sherman Power Construction Co, p.20—Augustus Hand quoting Rylands w/ approval). 

· EXNER v. SHERMAN POWER CONSTRUCTION CO. (1931, Pg. 20):

• Facts: The Δ’s are in the business of building a dam, a construction project which requires blasting, and so Δ’s were storing dynamite within 50 rods of residential areas. However, while their keeping of the dynamite less than 50 rods from a dwelling violated the Vermont statute, the plaintiff’s home was not within 50 rods of the dynamite storage. The plaintiff is making claims for: physical injury, injury to her property/workplace, business loss, and a claim for loss of consortium on the part of her husband.
• Holding: Judge Hand says that there is no liability under the Vermont Statute because P’s house was not within 50 rods, and so D did not commit any illegal activity with regards to P’s house in particular. However, Hand concludes here that storage of dynamite was an inherently dangerous activity, and so strict liability is proper.
• Rule: Strict Liability is appropriate in cases of inherently dangerous activity. 

COMMIT §519 AND §520 TO MEMORY
· Rest 1 “ultrahazardous” ( Rest 2d “abnormally dangerous”

· Rest 2d §519: One who carries on an abnormally dangerous activity is subject to liability for any resulting injuries even if the utmost care is taken to prevent injuries 
· BUT strict liability is limited to particular harms, the possibility of which makes the activity so dangerous (requires foresight analysis).
· Rest 2d §520: Factors to be considered when determining if activity is abnormally dangerous
· Degree of danger: (a) high degree of risk or high probability (P), (b) likelihood that harm will be great or high loss (L), (c) inability to eliminate risk through due care (B is impossible here)
· Abnormality [less important!]: (d) activity is not a matter of common usage, (e) inappropriateness of activity to place where it is carried out, and (f) extent to which activity is valued to community.
· Langan v. Valicopters, p.827—crop dusting “abnormally dangerous;” organic farmers win--court applies DEF but seems ambivalent.

· Ultimately, not very powerful: Cities Service Co. v. State of Florida, p.828—whoever benefits from it, pays even if DEF factors cut against it.

· Defenses: 

· C-neg is not a defense
· Assumed Risk is defense but not where Δ’s conduct leaves π no reasonable alternative to avert harm or exercise legal right.
· Approach: 
· Legal cause analysis (running movie) applies to SL as well as to negligence.

· Remember the three phase analysis for finding liability: Look to Δ’s conduct to see if SL applies, look to π’s conduct to see if AR might apply, look to causation. 

· S/L analysis applied in Siegler v. Kuhlman, p.822—gas tank uncoupled from truck and kills plaintiff’s relative; D not negligent BUT liable. 

· Plaintiff alleges Res Ispa Loquitor and negligence per se against the driver and trailer company.

· Neg per se: D has violated statutory provision that requires the connection between the trailer and truck to “be of sufficient strength to hold the weight”; jury instruction should be: if the jury finds, as a matter of fact, that the D has violated the statute, you shall find negligence.

· Defendant push back: if the defendant had no reason to know that the connection was not sufficiently strong, then he should not be held liable (Gore speaks to this, Spalding disagrees though)

· Res Ispa Loquitor 

· Factor 1 might be hard to prove (In the absence of negligence this wouldn’t have happen)
· Policy:  SL is good for 1) spreading (transporter can spread costs among consumers), 2) market allocation (transporter will internalize costs of activity which will promote safety), 3) background safety (cost of judgment is inducement to maximize safety), and 4) evidentiary (accident resulted from abnormally dangerous destroys evidence which might prove negligence).

26. Nuisance: primary criticism
· Nuisance regime: When injury caused by activity is substantial but activity is reasonable then π may recover damages but activity will not be enjoined (any injury to tangible property considered substantial regardless of extent of harm).

· Negligent nuisance: BPL based, activity is unreasonable by BPL standard; intentionality requires foreseeability but not as strong as in strict nuisance case. 

· Primary criticism—harm is unreasonable, period; injunction proper. 
· Strict nuisance: intentional harming (i.e., foreseeability and substantial certainty), substantial (unreasonable) harm to reasonable / ordinary man, causation, BUT activity is not BPL unreasonable (no fault); damages appropriate.  

· Secondary criticism – harm is unreasonable only if left uncompensated

· Boomer v. Atlantic Cement Co., p.881—injunction denied with no primary criticism, but damages awarded. Some question as to whether should have balanced the whole package of L’s rather than just one plaintiff’s L; also whether it cast aside entitlements too lightly.
Primary Criticism—when is an injunction proper? 
· Land-based torts: trespass and nuisance

· Trespass: interest in exclusive possession

· Core case: Takeover. Intruder marches across boundary line and takes over as the proprietor, using land as his own. (e.g. Crescent v. Silver King Mining—taking over land) 

· Bodily, typically something you can SEE. 

· Hard intent (purposely doing something)
· Rules (language of absolutes, right/wrong)

· Nuisance: interest in use and enjoyment

· Core case: Fallout. May not be a bodily crossing of boundaries BUT there’s an effect. (e.g. Wheat v. Freeman Coal Mining—combusting refuse pile causes physical damage)

· Activity of the defendant is continuous (coal mining, airport)

· Can’t exactly see it

· Soft intent (knowledge/practically certain)
· Standards (language of unreasonableness, balancing benefits and costs)

· Category of trespass can stretch into nuisance, in which case it works similarly to nuisance (Atkinson v. Bernard, p.863—court treats low-flying airplanes as a nuisance rather than trespass ( balancing appropriate in nuisance)
· ATKISON v. BERNARD (1960, Pg. 863): 
            • Facts: The Airport was built in 1918, and in 1948 a neighborhood (Cedar Hills) was built nearby. Residents of that neighborhood (π’s) are suing to enjoin the Airport from flying certain airplanes to the north of the airport over their homes. Δ’s conduct causes noise and vibration over π’s homes. The trial court applied the “privileged trespass doctrine” which states that travel above someone’s air space is privileged if (1) the flight itself is reasonable, and (2) the flights are conducted at such a height that they don’t unreasonably interfere w/ π’s use and enjoyment of land. 


Court moves from the doctrine of trespass to doctrine of nuisance because the case really deals with fallout onto plantiff’s land from airport’s airspace. When dealing with fallout, nuisance reasonableness test governs. See figure below (this case fits in the overlap).

            • Holding: Cases is remanded for more information on the actual effect on the plaintiff’s use and enjoyment of the land. 

• Rule: Whenever the aid of equity is sought to enjoin all or part of the operations of a private airport, the suit is for an abatement of a nuisance, and the law of nuisance rather than trespass applies. 


Takeover of one’s land (core trespass) v. fallout from someone else’s land (core nuisance)


[image: image5]
· Court willing to classify some “fallout” cases as trespasses. Essentially, trespass is ANYTHING that interferes with exclusive use/possession.
· Small particles: Whittaker v. Stangvick, p.868—shot gun shells – court held that that the threatened conduct of Δ would constitute a trespass which ought to be enjoined. 

· Microscopic particles: 
MARTIN v. REYNOLDS METALS Co. (1959, Pg. 868) 

    • Facts: Plaintiff had an aluminum plant which created fluoride compounds that fell on plaintiff’s land, causing damages to the land and cattle. This court had to decide whether or not this fallout was trespass or nuisance.

· Plaintiffs contend that it is trespassory situation primarily because the statute of limitations for trespass claims is more favorable to them (allows for six years of relief as opposed to non-trespassory claims which only allow for two years of relief).

    • Holding: Court determines that this was a trespass because of the force it puts on plaintiff’s land rather than particle size. A trespass in general is a wrongful entry onto someone else’s land, and the question for this case is what “entry” means. The court isn’t really creating a bright-line test, it’s just saying the effect needs to be “not unsubstantial” in its interference with plaintiff’s exclusive use of the land.
                     • Rule: this approach functionalizes the definition of trespass, rather than saying its about whether a macro-body crossed over to plaintiff’s land (a really strict, technical definition). Trespass is any intrusion, of such a substantial nature that it actually invades the possessor’s protected interest in exclusive possession of the land, whether that intrusion is by visible or invisible pieces of matter or by energy. For the sake of statute of limitations, consider defendant liable for trespass. 

· Chemicals: New York v. Fermenta, p.873— manuf. herbicide applied to the land, herbicide degenerates into a toxin that contaminates ground water. Court finds trespass because defendants knew, to a substantial certainty, that herbicide would invade the water wells of the state of NY. (trespass is an intentional tort so we need knowledge that trespass will occur (think of Garratt v. Dailey).

· BOOMER v. ATLANTIC CEMENT Co. (1970, Pg. 881): Damages for Nuisance
• Facts: Defendant operates a large cement plant which emitted dirt, smoke and vibration onto π’s land. The trial court found that defendant had done everything possible to reduce harm, but found this to be a nuisance nevertheless.

• Holding: This appellate court decides to grant an injunction unless defendant pays permanent damages of $185,000 (so this is a purchased injunction essentially). This case is a change from the old idea that you’re always entitled to an injunction, and we’re now moving to more of a balancing test. We’re balancing B v. L here, which can be seen as comparing the cost of the injunction versus the benefit of granting the injunction, or utility v. gravity. If primary conduct does more good than harm, maybe you get to continue doing that wrongful act but you simply have to pay damages. 
P drops out where there is 100% chance the damage would occur. Shutting production down (B) would be More than the harm caused (L). The balancing test favored the Δ because the conduct was doing more good than harm.
• Rule: Court will not look to an injunction as an automatic entitlement held by the π whenever a nuisance is found; but will rather use a balancing test to judge if permanent damages are more appropriate. 

· Limits to trespass: has to be a very SERIOUS fallout case/effect on the plaintiff that the plaintiff didn’t bring about herself, offending sense of ownership. 

· Must have an entry of some kind (San Diego Gas & Electric Co. v. Superior Court,  p.873—electromagnetic field not enough)

Public v. Private Nuisance

Private nuisance: an offense threatens one person or a relatively few, an essential feature being an interference with the use or enjoyment of land

Public nuisance: an offense which offends, interferes with or causes damage to the public in the exercise rights common of all (affects a lot of people)

· Private person can also sue under public nuisance (your rights to public property), provided that the person has some kind of special damage (Duy v. Alabama Western Railway co., p. 896, Bishop Processing Co. v. Davis p. 896 ) so that the damages recovered will alleviate a pecuniary loss to that plaintiff (In Re Exxon Valdez p. 896).  
27. Nuisance: secondary criticism

Assuming there is some sort of nuisance/harm: 
	Count 1 [primary criticism]
	Count 2 [secondary criticism]

	B < L ( injunction
	Damages

	B > L ( no injunction
	Damages


B v. L balancing

B = utility of defendant’s conduct

L = gravity of harm to the plaintiff

· What does nuisance add that negligence can’t get to?

· Unreasonableness. Even if, on balance, conduct was reasonable, leaving the burden on the plaintiff may not be. It’s just unfair to dump your costs on your neighbor and not allow the reparation.

· Jost v. Dairyland Power Company, p.898—Coal company releasing sulfur fumes killing 5% of (’s crops yearly; ct held Δ liable for damages but no injunction because coal company’s activities are reasonable.  Court rejects using the B v. L test if the case is only for damages.  Court is looking to the unreasonableness of the harm, not the unreasonableness of the conduct. Secondary criticism. (unreasonable harm is harm you should not expect to face when u live in  a society)
· Strict nuisance’s unreasonableness test = intentional interference (Δ is held to the standard of an expert so the question is whether a reasonable expert would know that the harm would occur), substantial (any tangible, physical injury is substantial), and causes unreasonable harm; not paying for harm is what makes it unreasonable [secondary criticism]. Market allocation rationale- put the cost of the harm on the harm causer and this will spread the costs out to society who will in turn be less likely to spend on the industry/ subsidize the industry. See Calabresi below.
· “Liability for damages is imposed in those cases in which the harm or risk to one is greater than he ought to be required to bear under the circumstances, at least without compensation”
· Bamford v. Turnley, p.916—Brick kiln emitting smoke and fumes. Fairness rationale: pro and con in favor of the harmful activity, but it’s unfair if good goes to defendant, harm goes to plaintiff. The beneficiaries of the harmful activity should bear the cost. Benefit comes with the responsibility to compensate those who have lost in the extraction of benefit.
· Copart Industries v. Con Ed, p.906—Acid rain from Δ injured π’s car-finishing business – court determined that Δ’s conduct was reasonable, since it was π who was out of place in locating his business where he did.  Here, π fails the “unreasonableness” test for damages (his damages were reasonable, given the location he chose).

· The biggest limit on strict nuisance is the concept of the “zone”. It’s almost like an assumption of risk defense. Plaintiff put himself in an industrial zone and thus put himself in the way of injury ( thus ( came to the nuisance.
· Another defense could be that they are unusually sensitive to the harm, i.e. setting up new car business right next to Con Ed. in an industrial zone.

· Policy rationales for strict nuisance (secondary criticism):

· Entitlement rationale for recovery: taking deserves just compensation

· Calabresi utilitarian rationales

· Spreading: Cost would get passed onto the customers of the utility company (they pay more for their utilities) OR the shareholders (they get less on their dividends)

· Cheapest Cost Avoider/Background safety: mobilizes structural CCA—the actor who knows most about the risk, usually the one whose conduct led to the harm.

· Market allocation: Pressure towards the less harmful alternative.

· Electricity industry should bear it because there are alternatives that you could buy on the market (wind power, etc.). If there’s a market alternative, put the burden on the industry and let the market decide. 

· Allowing them to externalize costs ( no benefit from putting the pressure on the farmers, no pressure on the company to find a less harmful alternative.

· Rock bottom fairness rationale: even if you’re not enjoinable, it’s not fair for you to get the good and dump the harm on someone else.

· Restatement Second (p.910)

· Count 1 claim: §826a unreasonableness of intentional invasion.

· Count 2 claim: §826b OR §829A ( tapping into ideas of fairness. You get recovery UNLESS the effect of recovery would be to enjoin the activity (make it economically unfeasible). That might happen if there is some externalized benefit; doesn’t appear on the actor’s balance sheet. 

· 2 fundamental ideas

· threshold—“substantial” harm; once you’ve hit the threshold, the harm-generating activity should pay

· zone—odd person out entering a zone (e.g. industrial) does not have so much standing to complain

Include p. 924 restatement of torts §840 

28. Theory of activity liability: fairness

· Calabresian theory (utilitarian)

· Seeking a parallel theory (non-utilitarian) that justifies strict liability ( FAIRNESS.

· Policy grounds for secondary criticism (you should pay), assuming that the defendant’s conduct is reasonable (no count 1 criticism)

· What are the criteria for a “good” theory of fairness? (according to Sarge) e.g. Calabresi’s theory = good

· Justify the forms of strict liability: 

· Traditional forms: vicarious, danger, nuisance

· Modern forms: products, workers’ comp, auto no-fault

· See its rhetoric in the argumentation of the field

· 2 candidate theories

· Fletcher: Fairness as reciprocity; equality of risk imposition. S/L deals with situations where the risks are not reciprocated. Π is expected to bear, without indemnification, those risks we impose reciprocally on one another. 
· BUT limited; doesn’t account for diff forms of SL

· Doesn’t address vicarious liability

· Does have a good “danger” theory

· Mentions nuisance but doesn’t elaborate 

· Also doesn’t really address modern issues: against auto no-fault (that’s a reciprocal community of risk); also against products and workers’ comp.

· These are non-stranger situations and Fletcher’s theory deals with atomistic individuals

· ALSO, Fletcher’s focus is on unequal RISK, but he doesn’t concern himself with unequal HARM. Corrective (ex ante) but not distributive (ex post).

· Products liability (p.5 FN 24) ( mechanism of insurance; different situation from the kind of risk he’s talking about

· Dealing with redistributing losses—to do that would go against his corrective theory (p.5 FN 40)

· Distinction between traditional theory (atomistic individual) and modern theory (organized world—pooling, spreading mechanism)

· Bohlen: Fairness as proportionality; loss proportionate to benefit. S/L improves the relationship between benefit and burden.
· Harm should be proportional to benefit! 

· Focus on distributive, not corrective justice (prefigures / predicted workmen’s comp) – fairness requires internalization of burden by the productive activity, even when there is no negligence.  

· Balancing benefits and burdens by having actors internalize costs of the loss, and then spread it to consumers / other beneficiaries (Lubin v. Iowa City, p.842—broken water main; water supplier pays and the community benefited bears the cost)
· This is a good theory:

· Fairness conception does justify 6 forms of SL when insurance available for spreading;

· Rhetoric of fairness can be found in judicial decisions.

· Where utilitarian and fairness theories depart:

· Bierman v. City of New York, p.848—broken water main, damage to Mrs. Bierman. Opinion weaves together fairness and utility, BUT…

· Theories depart when it comes to WHO does the spreading.

· Calabresi OK with homeowner spreading through homeowner’s insurance (either utility company OR insured victim can bear the loss)

· Bohlen would prefer that the utility co. spread, because the community is benefiting. Allowing victim to spread is unfair because it gives beneficiaries a free ride.
Strict liability rationales:

1. Background safety

2. Market allocation

3. Spreading/fairness

C. Liability for Reasonable Risk: Products

29. Products liability: contract or tort

Paradigmatic situation: Manufacturer ( Distributor ( Buyer

· Manufacturer sells a product that has a defect, goes into stream of commerce.

· Defective product causes injury to user, user wants to sue the manufacturer of the product

Developments in product liability

1. privity – contracts based

2. negligence – tort based

3. warranty – contracts based

4. strictness- tort based

Stages in the evolution of products liability

· Stage 1: Privity (contract)

· If there’s an overlap between C and T, C should rule. Caveat emptor, (Buyer be aware) everyone look after themselves.

· No contract between buyer and the manufacturer and therefore no liability. Manufacturer liability limited to distributor.

· Only way they can sue is to look to some other kind of law, e.g. torts. BUT if contract is supposed to trump, then the suit against manuf. should be disallowed.
· Thomas v. Winchester , p. 926— “A’s obligation to build the wagon faithfully, arises solely out of his contract with B; the public have nothing to do with it.”
· Losee v. Clute, p.927—“they owed him no duty whatever at the time of the explosion either growing out of contract or imposed by law”
· Dissent, MacPherson v. Buick p. 928 - For Bartlett in dissent, this case is a no-brainer because P and D are not in privity of contract. On Pg. 933, he cites Cooley, saying a manufacturer won’t be liable to a third party with whom he has no contractual relations – doctrine seen in the case of Winterbottom v. Wright, and an exception was made in Thomas v. Winchester (Falsely labeled poison case) for products “imminently dangerous” to human life, but Bartlett doesn’t think that applies here. 
· The majority makes the exception the rule
· Privity dies because the exceptions kept growing
· Stage 2: Negligence (tort)

· If product will be dangerous to life and property and it is foreseeable that third party will use or come in contact with it, then injured 3P can sue if product negligently made.
· Letting tort trump contracts (the exception becomes the rule)—Cardozo in MacPherson v. Buick Motor Co., p.928 [similar reasoning to Rossell v. Volkswagen, Mine Safety Appliance case]

· Still in fault based negligence – transition to strict liability happens through the contract theory of warranty.

· Stage 3: Warranty (contract)

· Express and implied warranty extended to any person who may reasonably be expected to use, consume, or be affected by product (UCC provisions, p.936)
· Can exclude or modify (i.e., by claiming product is being sold as is) but if product is to be fit for ordinary use then warranties can’t be limited (law creates implied warranty of safety).  

· Policy for this is that average consumer does not understand ramifications of fine print and there is unequal bargaining power between parties.  

· Implied warranty of safety opens door to strict liability (though manufacture still free to not warranty products at all – no middle ground).

· Stage 4: Strict Liability in Tort

· Originally put forth in Judge Traynor’s concurrence in Escola v. Coca Cola Bottling Co., Pg. 951

· Absolute duty of safety; applies to all who use the product (implied warranty runs with the goods, to include all who might reasonably use the product).  Liability no longer tied to contract.

· Henningsen v. Bloomfield Motors, p.940—move from contract to tort, b/c you can’t contract out of implied warranty w/an express warranty limiting liability (contrary to freedom of contract).  

· Ct’s policy rationale – due to modern conditions (mass market - position of consumer to mfr), there is a gross inequality of bargaining power (procedural (how) and substantive (what’s in the contract) unconscionability)

Summary

· Privity is dead in the core area of tort liability (physical injury)

· Negligence is still around—it’s Claim 1

· Warranty is available but don’t really need it.

· Strict tort liability for product injury caused by defect in the product

Modern Regime: Strict Liability in Tort

· Negligence should not be basis, manufacturer should be strictly (absolutely) liable when article he places on market proves to have defect which causes injury (Traynor in Escola v. Coca Cola – Sarge likes this a lot).  

· Fairness and utility reasons for this (background safety, CCA, etc.).

· Liability extends to retailers of product (as well as manufacturers) and to injuries incurred by bystanders (not just 3 Party users)
· Restatement 402A: One who sells any product in a defective condition (unreasonably dangerous), regardless of utmost care, is liable (seller = retailer and manufacturer, etc.); applies to user and consumer, but liability quickly established itself to apply to 3P so tort idea, free of any vestiges of contracts.  

Policy rationales for strict products liability (testing the limits in Goldberg v. Kollsman Instrument Corp., p.963)
· Background safety: what does an actor do to make things safer in the future? who can make it safer (with new design)?

· Market allocation: who can we all in society encourage safer activities? price of item should reflect full costs so that consumers buy optimal amount of item, a little more fatalistic than background safety (Doe v. Miles Labs, p.957—price reflects product’s true costs, including indirect costs and externalities of products liability)

· Spreading/fairness

· Enterprise theory (people who benefit from activity should pay) (dissent in Goldberg)
· CCA

· Party best able to bear loss—also allows indemnification suits up the chain of contract (once liability is entered into contract chain, costs will be spread through indemnification)

· Promaulayko v. Johns Manville Sales Corp., p.967—asbestos case. The person at the top of the chain is generally best at bearing and spreading loss

· Today as never before the product in the hands of the consumer is often a most sophisticated and even mysterious article. (Can’t understand it nor detect a defect.) (Codling v. Paglia, p.956)

· Bystanders should be entitled to greatest protection because they have no opportunity to inspect for defects and limit purchases to safe products (Codling; Elmore v. American Motors, p.958)

· Negligence sometimes very difficult to prove in these cases.
If contracts are silent, there is a right of indemnity 

Courts relaxed approach shows that Lockheed is strategically located, and can now bargain up the market to give pressure

Contract can change it (liability can go up or down accordingly)

Limits: Economic loss doctrine and the return of contract

· Unlike physical injury (where tort trumps contracts), economic losses are dominated by contracts.

· Casa Clara Assn. v. Charley Toppino, Inc., p.970—for tort, must show harm beyond disappointed expectations (that’s contracts)
· Moorman Manufacturing v. National Tank p.972—NT sells grain storage tank to plaintiff, storage tank develops a crack. Plaintiff sues on tort grounds (strict liability) BUT the court says it’s solely economic loss. That’s not the core concern of tort.

· ELD ( damages from harm to the product itself is not covered under tort, but contracts. As long as the defect does not cause harm to other property or to person, your loss is economic and not recoverable under the law of torts.   
· Scaled back somewhat in squibs on p.972-973 squibs. You can recovered for the larger thing it destroy.
30. Products liability: the tort, defectiveness

· Products liability is the intersection of 2 activities (making and using product)—need to focus on DEFECT, b/c manufacturer isn’t responsible for misuse. 

Defect is the attribution rule—the activity cost goes to the manufacturer

Two kinds of defect:

· Manufacturing defect: one product in particular is flawed; one item deviated from normal output of manuf. line ( easy to show (compare to other units)

· Design defect: all products with that design are problematic ( harder to show

· Expectation test: “did risks associated with product design offend expectations of ordinary consumer?”

· Very strict test because it deals with user-oriented expectations (could be 1 person affected and it is hindsight oriented)

· Comes from contract (implied warranty of safety) 

· GREEN v. SMITH & NEPHEW (2001, Pg. 975)
• Facts: Green is a health care technician who’s developed a latex allergy because of using P’s latex gloves from 1978-1989. P alleges the design is defective because D made gloves with high levels of allergy-causing latex proteins. 
• Holding: The first question is consumer expectation, and the court stresses that D’s lack of knowledge doesn’t take away liability. D says that the P’s claim of “offended expectations” isn’t applicable in such a complex product (because the details are scientific) but the court disagrees. It’s not about how exactly the product functions, but rather an overall performance expectation. There’s a fairness rationale which goes toward holding D liable – there was no risk awareness, so we can’t use background safety or CCA. There’s also an idea that the award to P would incentivize D to do research in the future.
• Rule: It doesn’t matter if manufacturer didn’t know about risk. Also, consumer expectation doesn’t depend on particular scientific knowledge of the product’s function – it’s an overall performance expectation test. 

· User-oriented

· Functionally similar to the implied warranty of safety

· Problems:

· Many products for which ordinary consumer doesn’t have sufficient knowledge for safety expectations (defendants claim this in Green)

· Tends to eliminate liabilities for observable defects, t/f manufacturer who makes manifestly hazardous product escapes liability
· Balancing test: “Did risks of design outweigh design’s utility? (is design’s risk justified?)

· Oriented to prudent manufacturing, close to negligence.

· Factors:

· Availability of substitutes

· Likelihood and magnitude of risk

· Obviousness and public expectation of danger (consumer assumption of risk)

· Avoidability of danger by warnings

· Ability to eliminate danger w/o undue expense

· One test is not always more stringent than the other

· HENDERSON v. FORD MOTOR Co.., p.982—Here, the π sues over a design defect in her car that she says caused her to not be able to brake. Both options Δ had for the design appear to be non-negligent because of a low P. Majority holds there is no design defect based on balancing; dissent argues that expectations test would have been a clear basis for liability.

· Tabieros v. Clark, p.981—reasonable expectation low (the danger was obvious), but balancing test would have led to liability. 
What’s strict about the strict products liability (i.e. distinct from negligence)?

· Expectation test is strict in general (and also b/c you don’t have to have an alternative)

· Balancing test itself doesn’t go beyond negligence, but you can administer balancing test by hindsight. Assume the manufacturer knows what we know now, then balance utility verses loss. You can find liability in situations in which harm was not known or could not have been known. 

· Shifting burden of proof (Barker v. Lull Engineering, p.989). Plaintiff just has to show risk, and then burden shifts to mfr. to show that design outweighs the risk of danger in such design (note the evidentiary concerns in allowing plaintiffs to allege SL instead of negligence)

· Product’s design can be found defective if (either of the two is satisfied):

· Plaintiff establishes that the product failed to perform as safely as an ordinary customer would expect [consumer expectations test]

· Plaintiff demonstrates that the product’s design proximately caused his injury AND the defendant fails to establish, in light of the relevant factors on balance, that the benefits of the challenged design outweigh the risk of danger inherent in such design

· Note that Shanks v. Upjohn held that prescription drugs aren’t immune from claims of strict liability for design defect, if they do not meet the doctor’s expectation when used correctly by a patient. 
31. Products liability: warnings, user conduct

Duty to warn

· Rest 2d §402A, comment i: duty to warn when product is “dangerous to an extent beyond that which would be contemplated by the ordinary consumer who purchases it, with the ordinary knowledge common to the community as to its characteristics.”

· Is the risk obvious even in the absence of a warning? If so, the product itself informs the consumer (no additional duty to warn).

· Belling v. Haugh’s Pools, p.1029—SJ for defendants because plaintiff’s vertical dive into 4ft of water involved open and obvious risk. 

· BUT SEE Liriano v. Hobart Corp., p.1029—even though meat grinders are widely known to be dangerous, should go to jury because warning may also function to indicate a safer alternative (not just warn of danger). 

· If the risk is known by the manufacturer but NOT obvious to the consumer

· Rest 3d, p.1037 negligence standard: whether a reasonable manufacturer would know or would warn (BPL balancing)

· Rest 2d, p.1027 strict duty to warn: if knowable (in light of best available scientific evidence), must warn. 

· Includes allergy warnings if a substantial number of the population is allergic (cmt j)

· No need to warn about dangers of excess (cmt j)

· May not extend to patient if there is a learned intermediary- if you give a warning to the learned intermediary, then, that is enough.
· BUT not always: MacDONALD v. ORTHO PHARMACEUTICAL, read this case.  p.1031—with birth control, patient is more involved w/ decision, interaction w/ doctor is infrequent, and pills are specifically regulated by the FDA. In this case, the court found that the manufacturer had a direct duty to patient to warn of the risks. 

· Issue: To whom should the warning be given? MacDonald court rejected learned intermediary doctrine.

· Hypo: Person needs prescription to control pain. Person taking drug suffers heart attack. There is a products liability trial. We learn that this pain medication has a risk of causing heart attacks as a side effect. We learn that the manufacturer did not know of this risk at the time that the drug was manufactured and marketed. We learn that there is another drug on the market that reduces pain, is just about as effective, and does not have the side effect risk of causing heart attacks. What theories of liability may be advanced?

· Warning:


       Design:


Negligent failure to warn
Negligent design       fault line
1051
Shift of B of P on knowledge
Shift of B of P on balancing

Affirmative Misrepresentation
Hindsight balancing


Strict failure to warn

Expectation test

Hindsight warning

Doctor’s experience
· An unavoidably dangerous product, if properly accompanied by warnings, is not unreasonably dangerous (cmt j)  

· What if the risk was unknown to the manufacturer? Possible theories of liability:

· Seller may be strictly liable for an affirmative misrepresentation, even if it is not fraudulently or negligently made: Crocker v. Winthrop Labs, p.1040—P’s husband takes D drug, drug labeled non-addictive, he got addicted and died. 

· Strict liability: regardless of the state of the art, if the product was defective and proximately caused the plaintiff’s injuries, the manufacturer is strictly liable UNLESS they can prove that the risk was scientifically unknowable. (see Beshada, Pg. 1052 state of the art defense doesn’t apply!). 

· Expectation standard: Physician’s expectations in the case of drugs (Shanks v. Upjohn, p.1046—P kills himself after taking D’s painkiller with another depressant)

· Balancing standard: Utility must outweigh risk and the risk must be reduced to the greatest extent possible (i.e. through warnings) without hindering utility (Beshada v. Johns-Manville, p.1052)

· Negligence: reasonable manufacturer should have known about the risk and warned about it. 

User conduct/negligence
· Rest 2d §402A, p.1057: 

· C-neg not a bar to recovery if the negligence = failure to discover defect or guard against possibility of defect (cmt n). Ordinary C-neg is not a defense, but “misuse” is a defense. Manufacturer cannot raise “ordinary mistakes” as a defense.
· Assumption of risk IS a bar to recovery; i.e. knew of the danger and unreasonably proceeded to make use of the product (cmt n)

· Unusual handling/use may also bar recovery; i.e. if the use of the product was so unusual that the average consumer could not reasonably expect the product to be designed and manufactured to withstand it (cmt h)

· Defendant is liable for the unintended, but reasonably foreseeable, uses of a product. 

· In negligence cases, there is also the safeguard problem:

· Accidents can be avoided by (1) great caution on part of users, or (2) safeguards put on product by manufacturer. Does balancing require the safeguard?

· If the cost of the safeguard to avoid unreasonable harm is less than the cost of using the machine with caution, and the use is unintended but reasonably foreseeable, then the manufacturer is liable (Micallef v. Miehle, p.1062- printing press case)
· Policy is usually to put burden on CCA

· Calabresi’s CCA would be structural, practical CCA and controller of actuarial knowledge of risks involved (i.e., manufacturer);

· Posner’s CCA would be situational CCA but he agrees that you have to prepare for some degree of negligence (can’t assume complete cautiousness).

· Rest 3d, p.1074: comparative fault approach ( recovery reduced if P’s conduct combines w/ product defect to cause the harm. This is different from c-neg because nothing bars recovery under this approach. Allocation is at the discretion of the jury.
[32. Market choice, cold calculation, and collective cause

Market choice argument: Buchanan, “In Defense of Caveat Emptor”

· Let tort back off, let freely bargained agreement handle the area of product-caused harm. 

· Explosive coal example to illustrate that strict liability eliminates choices for the people who can’t afford to pay more for less risky products

· Even if you assume that the accidents are preventable, the same result holds—the range of products (price, safety) that firms make will narrow. 

· BUT Buchanan’s argument depends on the product not having 3rd party effects & perfect information

· Also questionable whether it’s descriptively correct—the coal example is extreme; risks in the real world aren’t like that. 

· Consider externalities and public good.

Cold calculation: Grimshaw v. Ford Motor Co., p.1091
· Pinto gas tank behind the rear axle, not above it t/f vulnerable in rear-end situations. Designed to be inexpensive car. Could have made it more safe for very low cost. Jury found liability and assessed $125 million in punitives. Court found punitive predicate finding OK BUT the amount was too much; remittitur.

· Why was the jury so angry?

· Management’s awareness of the risks

· Ford engaged in cost-benefit analysis

· They didn’t say “who cares about the L?” BUT $10 is too expensive in light of the likely cost arising from accidents

· P.1261 Grush-Saunby report. Cost-benefit analysis on p.1265. B > PL in this case—it’s correct not to do this.

· Jury is mad not because there was an error in the calculation BUT something else

· Ford undervalued the L

· Ford had some obligation to use subjective valuation of lives (or at least come closer)

· Improvements “feasible” at nominal cost (different than cost-benefit analysis) ( cost-benefit analysis is OK except when you’re talking about DEATHS, this kind of harm. Doesn’t seem to be OK for 180 people to die to save $10. Rather, if it’s feasible to save a life, save a life. 

· NO BALANCE 

Collective causation: Sindell v. Abbott Laboratories, p.1101
· Another DES case (see Mink), but this time it’s a class action of daughters. Don’t know which company manufactured the DES their mothers took. 

· Court discusses various alternatives BUT ultimately agrees that there should be something called “market share liability” ( IF you join a substantial percentage of the industry (representing substantial market share, e.g. 75%) odds are high that the DES taken came from the people. before the court. Collective causation asserted (point toward plans that are industry-wide, activity-wide schemes)

· Each defendant pays proportion of the judgment according to his proportion of the market.]
IV. Beyond Tort Liability

A. Compensation Systems: Activity Plans

33. Mechanisms of accident law

Reparation systems: aims of compensation and regulation merged

	TORT ADJUDICATION
	NON-TORT PLANS

	a) liability rules

b) adjudicatory process

c) tort damages

d) financing left to defendants
	a) attribution rules

b) administrative process

c) compensation limits

d) financing specified

	EXAMPLES

	1. Fault Liability

· the negligence system (plus liability insurance)

· e.g. rail collisions, medical accidents
	3. Activity plans: actor-financed

· Actors contribute to fund for accidents characteristic of an activity

· Victims recover on non-fault basis

· e.g. workers comp

	2. Activity (Strict) Liability

· 4 forms:

· vicarious liability (hybrid)

· nuisance

· dangerous activity (e.g. blasting)

· products liability (e.g. drug manuf.)
	4. Activity plans: victim-financed

· Potential victims of an activity contribute to fund for characteristic accidents

· Non-fault recovery

· e.g. auto no-fault


Background institutions: aims of compensation and regulation divorced

	COMPENSATION
	REGULATION

	· Compensation for misfortune out of contributions not tied to particularly risky activities
	· Regulation of risk apart from compensation of victims (here ignoring nongovernmental and indirect governmental promotion of safety)

	EXAMPLES

	5. Private loss insurance

· Victims contract for insurance (purchase, collective bargaining) covering generic misfortunes

· e.g. medical, disability, wage-continuation coverages
	7. Government regulation

· Safety norms enforced by officials through criminal process, licensing, inspection, admin. fines and orders

· e.g. (federal): EPA, NHTSA, CPSC, FDA, OSHA, MSHA

	6. Govt. benefit programs

· Taxation finances social insurance and welfare; varying eligibility rules cover accident victims

· e.g. (federal): Medicare and Medicaid, unemployment and disability benefits, SSI and other welfare
	


· Choices that a society makes for which mechanisms to use

· 4 basic principles of compensation associated with 6 mechanisms (#1-6) ( they are in a fight with one another. 

· FAULT (#1): Fault actor should pay compensation to the person harmed.

· ACTIVITY (#2, 3, 4): Faulty actor should pay, risky activity should pay.

· CHOICE (#5): Let contract rule; you get what you pay/bargain for.

· NEED (#6): Meet everyone’s basic needs.

Keeton, “Principles of Compensation” ( discusses the fight between fault, strict liability (activity) and welfare [leaves out choice]. It is now a truly mixed system, but these principles compete for dominance.

Smith, “Sequel to Workmen’s Compensation Acts” ( Knocks down attempts to distinguish worker’s comp from the law of torts. This is a battle between principle of fault and activity

Stone, “AIDS and the Moral Economy of Insurance” ( private loss insurance shouldn’t just be seen as a scheme of choice, BUT should be seen as schemes addressing need.

34. Actor-financed plans: employee injuries (#3 above)

· 1910-1920 ( emergence of workers’ compensation

· Fight between fault-based and activity-based liability
· Workers comp laws (e.g. New York, 1910) initially seen as unconstitutional (federal and state) takings of employer property without due process of law 

· Ives v. South Buffalo Railway, p.1152—Overstates the unusual-ness of strict liability (forgets respondeat superior). Court essentially constitutionalizing contract/tort relationships via property law. IF this is true, no room for legislature to enact workers’ comp.

· Due Process: no liability without fault or negligence. pp. 1153-1154. Fundamental idea is that fault should be the basis of liability( strict liability shakes this fundamental idea. Court concludes- in its final and simple analysis, this statute is the taking of A’s property and giving it to B which is unconstitutional. It violates due process by taking property without consent or fault.
· BUT this view eventually changes to allow for WC

· New York Central RR v. White, p.1155—worker’s comp is integrated into the NY Constitution; common law rights can change if legislature provides reasonably just substitute. Employers give up fault, employees gives up full tort damages (i.e. accept limits to recovery).

· Creating liability without fault is not a new thing (respondeat superior, dangerous animal liability, ultrahazardous material strict liability liability theories have been long sustained).
· NY amends state constitution to allow Workman’s Comp and the question is does WC fail under the constitution. Court says it is ok. Pp. 1155-1156. It is ok as long as there is a reasonably just substitute. Employer gives up the right to insist on fault and employee gives up the right to full tort recovery. Quid pro quo.
· Rationale: internalize, insure, spread rationale moves to the area of tort liability (fairness rationale also present). Rationale for WC is fairness based. The blood of the workmen is the cost of production and the industry should bear the charge.
Workers’ Comp Model

· No-fault; abolishes tort as to suits against the employer as to accidents (not against third parties)

· Beauchamp v. Dow Chemical, p. 1165 – This case holds that the fact that an employee has already taken advantage of worker’s comp benefits doesn’t bar actions brought by his family for loss of consortium and society. 
· Pratt v. Liberty Mutual Ins. Co. p.1167—P barred from bringing tort suit against employer, but sued employer’s workers’ comp insurer for not noticing the potential for injury from repetitive lifting activities and recommending applicable safety features.

· 4 features listed on pg. 1160:

1. broad coverage—avoids tertiary costs; no assumption of risk no contributory fault.
· “Arising out of” = positional risk doctrine. Injury would not have occurred but for the fact that conditions and obligations of the employment placed P in position where he was injured. 

· Introduced in Whetro v. Awkerman, p.27 and crystallized in Circle K v. Industrial Commission of AZ, p.1164. 

2. simplified process—also avoids tertiary costs

3. compensation limits (see table below)

4. insurance planning—make sure that financing for payment is available 
· 1, 2, 4 ( features that ensure an effective, smoothly-running system (rationale is pretty clear) (attempt to perfect an activity-based liability scheme).
· 3 ( compensation limits (we are still in search of the rationale- may encourage ppl to get back to work!)

	
	Tort
	Worker’s Compensation

	Medical
	Full (including rehab, PT, etc.)
	Full

	Wage Loss
	Full
	Limited (depends)

- can be scaled-down (2/3 or 66.6%)

- can be maximum or minimum

     Impairments- Bodily

     Disability- Inability to Earn

	Pain & Suffering
	Full (Individuated P&S)
	No Individuated P&S as such

- schedules (% of permanent impairment, PPD ratings)


· WHETRO v. AWKERMAN (1970, Pg. 27): 

• Facts: This is a worker’s compensation case arising out of the Palm Sunday tornadoes in 1965 in Southern Michigan. Here, Carl Whetro, a caretaker, was working at his employer’s house when the tornado hit, and Henry Emery, a salesman, was at a hotel for a business trip at the time. Defendant argues that because this was an act of God, there was no causal connection between that act and the employment of the plaintiffs.
• Rule: The court is satisfied that it is no longer necessary to establish a relationship of proximate causality between employment and an injury in order to establish compensability. 

Some problems

· Determining coverage of health injuries: did the disease arise out of employment OR out of other circumstances, genes, etc.? 

· For diseases, the goal of simplification has not been met—need more than the “arising out of” algorithm (occupational disease is not really time-definite)

· Rationales for compensation limits for non-fatal injuries (as compared to torts)

	Torts
	Workers Comp

	· Full medical
	· Full medical (occupational rehabilitation, goes above and beyond)

	· Full wage loss
	· Limited wage loss (minima and maxima—scaled down by %, maximum payout ceiling- sometimes states have min. floors as well)

	· Individualized pain and suffering
	· No individuated P&S (schedules for recovery even if no permanent “disability,” alternative approach from AMA based on degree of whole-person impairment)


· “Impairment” = loss of bodily function; “Disability” = inability to work

· Rationales for these limits—this is an activity-based reparations program BUT the compensation limits can’t be explained without reference to other principles (need, choice)

· P&S limits ( streamlines claims

· Scaling down wage loss ( incentive to return to work

· Ceilings (hits high wage earners twice) ( principle of need (there’s a maximum responsive to need), principle of choice (private loss insurance available to rich ppl)

· Workings of the safety incentive

· Experience-based premium rate (merit rating): assuming internalization, less safe firms pay more, spreading to the consumer. If prices of all industries reflect relative safety rate, market will tend to channel towards industries w/ lower rates (channel towards safety).  

· Manual rates are fine for inter-industry market allocation, but not for intra-industry in terms of background safety because firms have no incentive to be safer

· BUT this depends on accuracy of rating; experience rating makes sense statistically for larger firms but not smaller firms

· Within an industry—would expect the larger the firm, the safer it is (policy- incentive for big firms to be safe within industry). In reality, though, it’s not a linear relationship. Smaller firms have no incentive because as firm size increases, they get a break on the premium for good records.
· Even so, there’s a definite shape to it—riskiest workplace is around 75; after that point, the larger the firm size, the lower the accident cost is. Sarge’s theory—smaller firm size allows face to face interaction with everyone makes ppl care about each other, and thus the firm is safer, worse as firm gets bigger, but Calabresi theories of cost pressure kick in post 75 (see p.20 s-p). 

35. Victim-financed plans: auto no-fault (#4 above)

· Alternative to tort adopted in some form in about 1/3 of states to handle injuries caused by traffic accidents

· Administratively, shares the same features as workers’ comp: 1) broad attribution rule, 2) simplified administration, 3) compensation limits, 4) insurance planning.

· Differences from the POV of someone who wants to recover:

	Workers’ Comp
	Auto no-fault

	· Covers an “activity”
	· Covers individual motorists

	· Abolishes all injury-related tort recovery against employer
	· Retains tort liability above a certain threshold **

	· Heterogeneous 
	· Huge variety of plans

	· Turn to someone else to collect (employer, and if they contest it, to the Workers’ Comp Board)
	· To recover, go to your own insurance company

	· Covers only employees, no third parties.
	· Would cover a 3rd party injured in the accident (i.e. a pedestrian)

	· All 50 states have adopted
	· 1/3 of states adopted (p.1187)


Design for auto no-fault
**Hybrid approach (retains tort liability above a certain threshold). 

· Divides injuries into lesser and greater

· For “lesser injuries” [most accidents] ( everyone who suffers an injury can recover on no-fault basis—economic damages only.

· For “greater injuries” ( collect available amount for economic damages, then can sue in tort to recover for negligence (if you prove it)—pain and suffering damages, too. 

· Threshold may be monetary (i.e. paid more than X amount in medical costs) OR verbal (if you’ve suffered a fracture, you may sue in tort). For ex. Michigan has a high threshold. It has no cap on medical expenses under no fault. Thus if you sue in tort, it would have to be for something other than medicals. This means that Michigan effectively blocks all but the most serious injuries from suing in tort.


Threshold (


Rationales for auto no-fault

· Why negligence (tort + liability insurance) is bad (has big shortcomings)
· Expensive to administer (pie chart p.1180)

· Protracted/ Time Consuming

· Tendency to overcompensate and undercompensate 

· Overcompensate for small claims ( nuisance value; incentive for insurance companies to settle them out for a little more than economic losses.
· Undercompensate severe injuries ( negligence and liability insurance is costly, time-consuming, delays that can interfere w/ rehabilitation, pressures on people to settle for LESS than what they could recover.
· Not a lot of realism in attributing fault ( really it just comes down to “luck” since some people are negligent and never get in trouble at all.

· Why auto no-fault is good

· Speedier determination of claims (especially “lesser injuries”)

· More compensation because no fault required

· Save on tertiary costs (don’t need to go into individuated adjudication of P&S, comparative fault, not paying for P&S)

· No-fault will actually get a cheaper insurance package (p.1191)

Objections and responses to auto no-fault

· Fault advocate: Auto-no fault does not have the deterrent pressure of the tort regime 

· BUT there are so many other pressures (held constant in spite of fault/no fault) to be a good driver—this loss won’t really be significant. For ex. police officers.
· Can retain deterrence through merit rating by insurance companies: for small actors, merit rating isn’t predictive BUT it has incentive effects.

· Not perfectly appropriate (this is about risk of being harmed rather than risk of causing harm); BUT if you’re a bad driver, you are likely to be harmed too (i.e. the same people who are claimants are likely to be causing the harm, unlike blasting).

· b/c actor & victim classes overlap, it’s possible to have payout on no-fault basis BUT insure on merit rating basis. Do it because insurance regulators are interested in safety and want to retain effects of merit rating. 

· Choice advocate: Why make it compulsory (aside from 3rd party fallout)?

· Burdens of a system ( driving is a common activity, great gains from having others in the system, too. Statistically, accidents are going to happen, most people get off OK but harm happens to a few.

· Calabresi- let the costs of driving be paid for by driving [market allocation] [utilitarian]
· Drivers benefit from the system of having a collective activity of this sort—fairness requires sharing burden among the beneficiaries. There is an obligation to make a contribution to support the inevitable burdens of such a system.
· May seem like you’re being forced to protect yourself, BUT from other people’s perspective—you’re being made to contribute to a pool for others. Not just choosing for self, part of social obligation. 

B. Regulatory Schemes: Standard-Setting

36. Regulatory principles: costs and benefits

· Law of accidents goes beyond tort per se. Regulation is another form of primary criticism and can throw light on the court’s attempts to assess/regulate conduct via fault and negligence law. 
· Paired up agencies that address specific tort problems

· products liability ( Consumer Products Safety Commission

· nuisance and activity liability ( Environmental Protection Agency

· workers comp ( Occupational Safety Health Agency

· auto-no fault ( National Highway and Traffic Safety Admin.

Two ways to get to BPL through regulation
Direct govt. regulation

· Govt. regulation adds something to the primary criticism achieved via torts to get ppl to the BPL level

· Power imbalances: in certain situations it is unrealistic to expect an individual to bring suit successfully.

· Tort is more reactive; regulations more proactive.

· Tort has a problem with diffuse harms (e.g. air pollution)

· L > L’ in tort, especially since there are no direct tort damages for taking someone’s life (no damages for loss of life to the one who lost it) – this is not an issue in regulation.
Indirect regulation (i.e. a market based approach such as a tax rather than a standard?)

· Indirect regulation can bring us to BPL level by making B incorporate a tax (i.e., license for certain activities, taxes on injurious conduct, tax on pollution).
· Benefits:
· Actors can choose their own risk level / do their own BPL calculus ( they can pollute and pay the tax or they can not pollute and avoid the task. Cost/benefit.
· More efficient allocation of resources (actors pay for ability to cause injury and thus activities reflect their true costs)

· Indirect regulation is more flexible than direct regulation.
· Disadvantages
· Lives are being affected by activity and we shouldn’t let people pay their way to injure others (not everybody has say in bargaining process)

· Administrative burden of determining appropriate tax level (non-linear nature of harm as opposed to linear nature of tax), monitoring conduct; enforcement much more complex.  
· Indirect regulation is not so good at dealing with complex / cross-regional / multi-actor pollution cases
· Sarge: good reasons for direct and indirect regulation. 
Aspects of regulation: BPL writ large

· Risk-assessment—agency must justify the acceptable level of risk. 

· Technical problems: Reduction in standard must be justified by showing of significant reduction in risk. Must be fairly particular (benzene, not just any carcinogen). (Benzene Case, p.1228—court finds fault with OSHA’s risk-assessment. Exposure beyond 10ppm has direct correlation to cancer. OSHA says we will presume there is a straight line correlation and it was feasible to get to 1ppm and not feasible to get to 0ppm. Industry challenged OSHA’s regulation and it was held that in order to justify regulation an agency has to prove that the regulation would avoid significant risk. OSHA’s method of risk-assessment was inadequate( the presumption of no safe level for a carcinogen was unsupported. Court overturned regulation and sent case back to OSHA). 

· Qualitative problems: level of acceptable risk depends on the nature of the society. Decreases with higher standards of living/education (greater knowledge about adverse effects of exposures)

· Cost-assessment: 3 approaches

· Safe-level. Restrict exposure to ___ until the exposure is safe (i.e. no significant risk remaining). In the benzene case, safe level = 0 but this is not always the case. 

· Essentially forget about costs and feasibility. Shut down the firm if they can’t meet the level. 

· Feasibility. Reduce the risk all the way to the point of safety, to the extent feasible. 

· Is there a technique such that you CAN get it down?

· Is the cost of that technology economically feasible over the long run?

· Not balancing costs, but taking them into account.

· Cost-benefit level. Do the benefits outweigh the costs at a given level of precaution or restraint?

· Is it achievable?

· Will the benefits outweigh the costs?

· Posner utilitarians: should stop at this point even though significant cost remains; it would be overregulation to go beyond this point.

Value of Life Question (needed in cost-benefit analysis)

· Is the BPL (cost/benefit) level the correct level for valuing life? 

· Payment = P x L thus $300 = 1/10,000 x L, solve for L ( L is $3 million

· Is the value of life quantifiable – and if it is not, does this undermine the entire idea of cost/benefit analysis?

· 2 approaches:
· Production cost (“human capital approach”) / Societal cost – measure loss by the loss of productivity / loss of consumption – often comes down to value of lost wages.  This amount is too low because it doesn’t take into account value of life outside of work

· Grush-Saunby Report (used in the Ford Pinto case) is example of this approach

· Implicit value of life (what people would pay to insure against loss of life – willingness to pay to reduce risk / willingness to accept higher wage for more dangerous job)
· BUT studies come out with very different values; variance between and within groups studied – (richer people value life more).  This is the more modern approach, though.
· Problems – measures risk aversion more than value of life; assumes that workers have perfect knowledge, realist criticism (people take certain jobs not after doing a risk evaluation, but b/c they need to put food on the table), etc. ( OSHA refuses to assign a value for the purposes of regulation
37. Regulatory principles: feasibility [as opposed to cost benefit BPL]
· When we know that the safe level = 0 (any increment of exposure may result in disease/injury) and there is a level of feasible regulation BUT that level is BELOW cost-benefit, should you go further and regulate to the extent feasible?

· Principle: Risk should be reduced to level at which it is possible for activity to contain harmful side-effects while being able to achieve its objectives (i.e. whether activity as a whole can still flourish), i.e. activity on the whole is doing more good than harm thus feasibility is closer to zero. If harm is greater than good, C-B is closer to zero.
· 2 aspects:

· Technological feasibility: is it physically possible? 

· Usually there is compliance period to give industry time to meet target; so question is whether it would be technologically possible if industry puts effort forth during that period, not necessarily whether it is feasible right now.
· Economic feasibility: can industry bear cost of technology while meeting primary objectives?
· What is $ cost of compliance (capital costs, operating costs)?

· What is actual impact on industry of requiring costs to be borne (i.e., effect of higher prices due to extra costs on consumption, unemployment, etc.)?

Rationale for feasibility approach

· Fairness as ground for primary criticism: low prices for consumers while high risk for workers (usually affecting lower economic class).  The utilitarian argument that a minority must suffer for the good of the majority is contrary to the basic notions of fairness.

· Cost benefit analysis ok when same group bearing costs and benefits; but distributional problems if costs and benefits borne by different groups. Ashford, “Cost benefit is a great tool, but not a good rule”
· Supported by Rawlsian “justice as fairness” (treating people as means, not ends in evaluating the “justness” of a certain arrangement). Respect.

· Don’t need to go as far as Abel (appeal to love as the grounds of regulation)—in any case, won’t be able to equalize harms.

“Feasibility” intuitions in tort law

· We do in core case – feasibility level does avoid significant risk, it is cost effective (grave L, i.e. loss of life; B is less grave).

· Examples:

· Lives immediately in peril: we govern our rescue efforts by feasibility, can we do it approach (look at cost of redesigning space shuttle after Challenger accident).

· Low B cases like glaucoma test, heat block case, railroad horn (seems like jury asking themselves what is feasible).

· Jury angry about cost-benefit analysis in the Ford Pinto case.

Exam Review

· Policies

· Rules

· Argument

Question 2

· PP and VV – plaintiffs, Doe- defendant

VV’s arguments – doe’s liability centers around knowledge

· Argument 1: Nuisance liability

· Victor – nuisance “intentional interference with use and enjoyment of property”

· Doe comeback – intentional? We don’t have the requisite intent to interfere w/ Victor’s property

· Victor will most likely win

· Argument 2: Abnormally dangerous activity liability (Rylands)

· Victor- conduct was abnormally dangerous (cite §519 of the Restatement)

· Doe – all cases about ADA are where defendant knows that they have a dangerous product

· Doe will most likely win

· Argument 3: Trespass 

· Victor- occurs when there is “entry” that is “not permitted” and when there are damages

· How far does intent have to travel? R1 is enough (if the defendant knew that their stuff was entering on the plaintiff’s land, whether or not he stuff was harmful

· Doe- small stuff. 

· Victor counters with Reynolds
· SL with hindsight are best arguments for the plaintiffs

· Appeal to the idea that one who causes harm should pay

PP’s arguments

· Doesn’t really have a claim because the loss is economic (Donau Maru), founded upon unfounded fear

· What about sensibility (fear) harm? might be an argument helping the plaintiff’s case

Policy

· Fairness- Doe is a good company b/c they stopped

· Backward “hindsight” fairness- its only fair that Doe pay for their action

· If doe pays damages, it would encourage background safety to rigorously check for harm before they allowed the chemical to go to the environment

Damages

· For Victor – what is the cost of undoing the harm? try to make Victor whole

· Clean up costs, loss of market value

Question 3

Warning





Design

C1: 
Negligent failure to warn



Negligent design

Shift Burden of proof




Shift burden of proof

Affirmative misrepresentation



Hindsight balancing


Hindsight warn




Expectation test

*note that there is no difference in the defendant’s knowledge (hindsight tests do not have much bite in this case for the plaintiff

in ordinary negligence adjudication, burden is on knowledge  v. strict liability, where the burden on the knowledge and balancing = gain in going with two different claims

making/marketing v. user conduct? Look at attribution rules, CCA (structural and situational), and policy debates

Is there liability based on negligence?








Phase 3: Look to the connection
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� HYPERLINK  \l "ButFor" ��But for� the defendant’s act, would the harm have occurred?





Were there � HYPERLINK  \l "MultipleCauseAndContribution" ��multiple causes or contribution�?





Does � HYPERLINK  \l "ResIpso" ��res ipsa� apply?
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Was the harm foreseeable in � HYPERLINK  \l "Foresight" ��foresight?�





Was the act foreseeable in � HYPERLINK  \l "ProximateCause" ��hindsight�?








Was B<PL?


� HYPERLINK  \l "UtilityPosner" ��Posner on Utility�


� HYPERLINK  \l "FairnessFried" ��Fried on Fairness�





Should the standard of care be assessed � HYPERLINK  \l "ObjectiveSubjective" ��objectively or subjectively�?





Are there � HYPERLINK  \l "IndustryPractice" ��industry practices or professional standards� that bear on the question of due care?





Is there � HYPERLINK  \l "NegligencePerSe" ��negligence per se�?
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Plaintiff’s conduct: � HYPERLINK  \l "CNeg" ��C. Neg.� 





Plaintiff’s choices: � HYPERLINK  \l "AssumptionofRisk" ��Assumption of Risk�





� HYPERLINK  \l "NoDuty" ��No Duty to Act�


� HYPERLINK  \l "NoDutyToHelp" ��No duty to help others�


� HYPERLINK  \l "NoDutywithoutPrivity" ��No duty without privity�


� HYPERLINK  \l "DutytoLandOccupiers" ��Duty to land occupiers�





Assumption of Risk





Express: explicit agreement (written)





Implied (by law): based on conduct





Primary: Only a defense in name, since D has the burden – D never owed duty of care to P in first place (See Scott v. Pacific West) duty to warn is max.





Secondary: Affirmative defense to breach of duty to care. P implicitly agreed to accept risk of harm from D
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Situational Safety





Balancing btw the cost of injunction v. benefit of injunction ?? (is this balancing approach used in every state?)





Very serious fallout that effects the plaintiff’s exclusive position of the land (doctrine of trespass applies)
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Sue for negligence (tort), recover P&S





Greater injuries





Lesser injuries





All recover; no-fault economic damages recoverable
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