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I. Personal Jurisdiction

A. Overview

The issue of personal jurisdiction is purely geographical.  In general, plaintiffs cannot bring suit wherever they choose.  The forum state (the state in which the suit is brought) must have personal jurisdiction over the individual or organization in order for the suit to proceed.  Basic notions of fairness and efficiency dictate that a P probably cannot file suit in AK for a car accident which occurred in FL.

Traditionally, Ds could be required to litigate suits only in certain fora, including the states where they resided or where they were physically present (Pennoyer).  So a party to the car accident in FL could be required to defend in AK if she lived in AK or even if she was passing through AK and was served therein with a summons.

The doctrine expanded to the point where merely driving in a certain state became a basis for PJ (Hess), even if the driver returned to his home state.  States also developed “long-arm” statutes allowing for service of process on people not physically present in the state in order to obtain PJ over nonresidents.  In Int’l Shoe, however, the SC introduced the new doctrine of certain “minimum contacts” with the forum state as a basis of personal jurisdiction. 
A state has personal jurisdiction over:

· Anyone served process, residing in, or present in that State (Burnham, 159)

· Any property in that State, in an in rem proceeding (Shaffer, 146: no quasi in rem proceeding if no minimum contacts as per Int’l Shoe …Q in R basically has only small utility, if no long arm statute or if you want to grab property)

· Any citizen of that State (Blackmer & Milliken, 69-70)

· Anyone who consents to jurisdiction (Carnival Cruise, 172)

You can consent by making a special appearance and arguing on the merits; by not offering any evidence to disprove PJ (Bauxites) 
· Anyone with such minimum contacts with the state such that traditional notions of fair play and substantial justice are not offended (Int’l Shoe)

FPSJ
B. Traditional Bases for Jurisdiction

1. Types of jurisdiction

a. In personam: court exercises power to render a judgment for/against a person via his presence within state, domicile, or consent.  Two kinds (refer to I.F, infra):

i. General: D can be sued in the forum state for any claim arising anywhere

ii. Specific: D can only be sued for claims arising in the forum state

b. In rem: court exercises power to determine the status of property located within its territory/forum state.  The suit involves the property in question.

c. Quasi in rem: court renders a j’mt for/against a person but limits recovery to the value of the property within the territory/forum state.  The suit is brought “against” the property in order to get in personam jurisdiction.

2. Pennoyer v. Neff, U.S. Sup. Ct. 1877 (62)

a. Facts: P/Neff sued D/Pennoyer in Fed. Ct. in OR seeking to recover possession of land seized in a previous suit 

i. In the previous suit (Mitchell v. Neff), an in personam action was brought for failure to pay legal fees. N, non-resident, was given service of process by publication in OR paper, and didn’t show. OR rendered judgment against N, ordered seizure of the land to satisfy j’mt.  M buys land, assigned to Pennoyer.

ii. Current action is P v. N in action for ejectment. 

b. Issue: Can a state court exercise PJ over a non-resident who has not been personally served with process while within the state AND whose property within the state was not attached before the litigation began?

c. Holding: NO.

i. A state can only obtain in personam jurisdiction over a non-resident if he is personally served with process while within the territory of the state – publication is not enough (idea of state sovereignty).  Since notice in the previous case was by publication, and Neff was not within the OR state borders, no in personam jurisdiction established.

· Note: Notice is not valid if served fraudulently (Tickle, 22)

· Note: This case essentially stresses the raw power of a state court over people and things within state lines only.

ii. A state can obtain in rem jurisdiction over a non-resident’s in-state property can be obtained if that property is attached at the very outset of the trial.

iii. In rem jurisdiction not established because the land was not the subject of dispute – instead, the doctrine of quasi in rem jurisdiction was used.  But the land was not attached properly – at the beginning of the action.

· Theory behind attaching property at the beginning is that owner would be on notice that litigation was afoot (sheriff would post notice on the land).

· Doesn’t follow that D would be on notice if the land was attached sometime after litigation had commenced.

· Note: no way for M to have done so anyway, since N didn’t get patent until after the judgment in the previous suit had been delivered.

iv. Since court had no way to establish jurisdiction, the judgment was invalid.

d. Notes:

i. Nothing new in this case – Sup. Ct. emphasizes idea of state sovereignty: sovereign state has exclusive/complete power over everything/everyone w/in borders, but not outside – but limitations on this b/c states are bound by the Const to give full faith and credit to the judgments of its sister-states (comity).

ii. Mobility of individuals ( more commonplace that issues arose between residents and non-residents, when one state’s citizen would come under jurisdiction of another state, and the Sup. Ct. in this case attempted to formulate gen’l standard by which issues like this should be adjudged – which would give a state power over citizens of other states without infringing on other states’ power.

iii. Three jurisdictional bases were developed/identified in Pennoyer: presence, property and citizenship.

iv. Difficult to get in personam PJ under this rule – need to find D within the state lines!

3. Concepts:

a. Const. law: 14th A DP (fair notice and opportunity to be heard) vs. FF&C clause

b. Traditional bases of PJ: 1) presence, 2) property, 3) citizenship

C. Expanding the Basis of PJ

1. Hess v. Pawloski, U.S. Sup. Ct. 1927 (71)

a. Facts: D/Hess, nonresident driver, struck/injured P/Pawloski on a MA public hwy.

i. MA statute conditions use of public roads by nonresidents upon implied consent of appt. of MA registrar as agent for service of process if they were involved in an accident while using those roads.

ii. D rec’d notice from registrar and appeared specially to contest jurisdiction.

b. Issue: Is a statute allowing for implied consent to establish jurisdiction over an individual violate his 14th A DP rights?

c. Holding: NO.  A state may declare that all non-resident motorists using the state’s highways have impliedly consented to the state’s jurisdiction for all actions arising out of the highway usage.  No violation of 14th A rights b/c express consent is already allowed – so fiction of implied consent is ok since Ds get actual notice.  States have rights to regulate use of hwys even by nonresidents – but Ds still need to be sent actual notice.

d. Notes:

i. As technology advanced, transportation became easier: more commonplace occurrence of litigation involving non-residents’ actions w/in another state.  Pennoyer’s rule of in personam jurisdiction didn’t work to accommodate this; solution presented by MA’s implied consent statute.  Hence, a 4th basis of PJ is developed in this case: consent.

ii. We begin to see a breakdown of the limitations of in personam jurisdiction from Pennoyer: states are allowed on a limited basis to extend jurisdiction to non-residents.

2. How do we apply the “presence” and “consent” theory to corporations, which are fictional entities, which are not per se located in any tangible place?  International Shoe Co. v. Washington, U.S. Sup. Ct. 1945 (75):

a. Facts: D/Int’l Shoe, corp. w/ salesmen in WA, claimed not to be subject to WA’s jurisdiction when state tried to collect unemployment taxes.

i. D inc. in DE with primary place of business in MO; no offices or facilities in WA but had 11-13 salesmen there, lived and worked w/in state.  Salesmen procured business and orders for D – filled in MO and sent straight to the customer.

ii. P/WA sued in WA St. Ct. and served notice directly to one of the salesmen and by mail to the MO headquarters.  D challenged PJ, claiming

· The salesman was not a properly authorized agent of D,

· D not “doing business in” or “present” in WA to be subject to the state’s PJ.

b. Issue: Is a corp. not chartered in a state subject to that state’s jurisdiction if it has certain “minimum contacts” with the state?

c. Holding: YES.  A corporation is subject to the jurisdiction of a state if it has certain “minimum contacts” with that state that make the exercise of jurisdiction commensurate with “traditional notions of fair play and substantial justice.”
i. Systematic and continuous contacts with a state have subjected a corporation to the jurisdiction of that state; in some cases a single contact has sufficed (specific jurisdiction).  The test of “minimum contacts” without offending “fair play and substantial justice” is whether the corporation that does conduct activities within a state also enjoys the benefits and protections of that state’s laws – therefore holding it subject to those laws and to actions brought to enforce those laws.

ii. In this case, D’s contacts with WA establish minimum contacts:

· D benefited from WA laws.

· D shipped a large volume of merchandise to WA.

· D has exercised continuous and systematic sales activities there.

d. Notes:

i. Essentially overturns (or substantially lowers the threshold of) the in personam part of Pennoyer‘s holding, and provided basis for jurisdictional analysis used today – establishing new doctrine of minimum contacts as the standard for personal jurisdiction. Idea of “presence” as the TEST established in Pennoyer is replaced by the STANDARD of “minimum contacts” – this doctrine was originally designed to apply to corporations but the ideas began to be applied to individuals.

ii. Hints that there are two parts to the test:

· Minimum contacts, AND

· Comports with traditional notions of fair play and substantial justice

iii. Seems that presence is still a basis of in personam personal jurisdiction

iv. Opinion analyzes spectrum of possible contacts w/in state, and consequences:

extent of

contacts:                    none . . . . . . . . . . casual/isolated . . . . . . . . . . . single . . . . . continuous but limited . . . substantial




jurisdictional








   G

consequence:                        no jurisdiction . . . . . . . . . . . . . . . . . . . . . . . . specific jurisdiction . . . . . . . . . . general jurisdiction

              decreasing contacts


        increasing contacts 

Left: State has little or no authority to exercise PJ over D unless D consents.  “Casual” or “isolated” acts are insufficient to support PJ.  Single acts by their “quality and nature” will support “specific in personam jurisdiction” (jurisdiction over claims arising from that single act; McGee), as will “continuous but limited” activity in forum state (see Burger King) – in each case D is only subject to PJ for claims arising out of those “minimum contacts.”

Right: systematic/contonuous contacts, which subject D to “general in personam jurisdiction” meaning D may be sued in state for any claim, even one completely unrelated to its in-state activities (Helicopteros Internacionales), but the Sup. Ct. has not established where contacts support general vs. specific in personam jurisdiction (“G”).

Internet Jurisdiction: Snowie, Zippo (is it directed at forum)?

D. Statutory basis for personal jurisdiction; long-arm statutes

1. ALWAYS two questions to ask when asserting personal jurisdiction over a person:

a. Is there a statutory basis?  A state may grant its courts jurisdiction up to the constitutional limit, but doesn’t have to.

i. Every state has statutes granting jurisdiction over the traditional bases.

ii. Also have statutes (a la Hess) based on implied consent.

iii. Long-arm statutes, allowing jurisdiction to be extended beyond state lines.  There are two kinds:

· CA type: allowing jurisdiction up to and including constitutional limits

· More common: “laundry list” statutes granting jurisdiction over certain things, such as

· Entering a contract in the forum state

· Transacting business in the forum state

· Owning property in the forum state, etc.

b. Is it constitutional?  Statutes (and Long Arms) must not exceed limits of 14th A DP: ask how PJ is auth’d by LAS – determine meaning of LAS, and then ask if it is consistent with DP of Const, by applying Int’l Shoe (min contacts).

2. Gray v. American Radiator & Standard Sanitary Corp., Sup. Ct. IL 1961 (82):

a. Facts: OH co. made defective valve; sold it to co. that used it in mfg water heater in PA, which it sold in IL, where it blew up.

i. P/Gray sued D/Titan Valve (OH co.) in IL St. Ct. Titan had no personnel and conducted no business in IL.  Titan sold valves to D/American, who put valves into water heaters sold in several states including IL.  One heater blew up and injured P: sued for negligence.  D/American cross-complained against D/Titan.

ii. D/Titan was served notice in OH under an IL LAS authorizing service of process on out-of-state actors who commit a “tortious act” within the state.

b. Issue: Can a state exercise PJ over a corp. that does no business w/in a state, provided that the act giving rise to the suit has a substantial connection to the state?

c. Holding: YES.  The Shoe minimum contacts requirement is satisfied even when a corporation conducts no business within a state, so long as the act giving rise to the lawsuit has a “substantial connection” to the state.

i. IL can exercise PJ via the LAS.  LAS does not violate DP.  D has such minimum contacts that he may be said to have invoked the benefits of the laws, etc.

ii. Illustrative of trend toward defining DP in terms of 1) service on nonresidents and 2) opportunity to be heard.

iii. Reasonable to expect Titan contemplated its products would be sold in IL – therefore Titan has benefited (albeit indirectly) from the laws of IL and notions of FP & SJ are not offended.

d. Notes:

i. Arguing that D has benefited from IL law by happening to have its product end up there is a bit tenuous.

ii. Two-step analysis of PJ in Gray:

· Does the party fall within the reach of the statute?

· D argued NO, because the “tortious act” took place in the state of manufacture – outside the forum state.

· Court (representing majority position) said YES, because the “tortious act” was when it caused injury, which happened in the forum state.

· Would exercising jurisdiction over the party violate notions of FP & SJ?  This is where the nature of the “minimum contacts” is analyzed.  See McGee for factors the court uses in determining.

3. McGee v. International Life Insurance, U.S. Sup. Ct. 1957 (91):

a. Facts:  P/McGee, a CA resident, beneficiary of life insurance policy issued by D/Int’l, a TX company, sued in CA St. Ct. when D refused to pay.  P won, tried to enforce j’mt in TX; TX courts refused, claiming CA’s exercise of PJ was improper.

b. Issue: Can a state exercise jurisdiction over a party whose contacts with that state are limited to a single act or contract?

c. Holding: YES.  A state can exercise specific in personam jurisdiction over a party who has a single contact with that state, provided it gives rise to the claim and was purposefully undertaken.  Court seemed to use four factors to determine if FP & SJ were upheld:

i. D solicited business from CA

ii. D’s contact with CA and P’s claim were related (lawsuit arose directly from the insurance policy)

iii. CA had an interest in the matter (the state’s interest in providing a forum was that CA didn’t want its citizens being swindled by out-of-state businesses)

iv. CA was a convenient forum.

d. Notes: 

i. Hints of “purposeful availment” test, developed in Hanson.

ii. Fleshes out concept of “specific jurisdiction” contemplated in Int’l Shoe.

iii. Interest-balancing in this case, analyzing benefit of the party of the laws of the forum state vs. the inconvenience involved in requiring the out-of-state party to appear in the forum state.

iv. Seems to indicate that idea of minimum contacts could continue to expand, approaching meaninglessness – Hanson reigns in the limits.

4. Hanson v. Denckla, U.S. Sup. Ct. 1958 (93)

a. Facts: Claimants to DE trust filed suit against trustee (DE bank) in FL, claiming trust invalid under FL law.

i. Donner, PA resident, established trust with DE bank as trustee.  Donner collected trust’s income; after her death $$ to her beneficiary – she retained power to change beneficiary any time.

ii. When trust established Donner moved to FL and named two daughters as heirs.  Same day: named third daughter’s two kids as beneficiaries.  After she died, two heirs brought suit against the DE bank in FL, claiming that naming beneficiaries was invalid under FL law.

iii. While FL action pending, action in DE filed to determine allocation of trust.  FL case decided trust invalid and found for heirs, who tried to use judgment as res judicata for DE case.  DE Ct. held FL Ct. did not have PJ over DE bank and refused to validate FL holding.

b. Issue: May a state exercise jurisdiction over a party with only sporadic and inadvertent contacts with that state, when those contacts do not give rise to the claim for which jurisdiction is being sought?

c. Holding: NO.  A state may not exercise jurisdiction over a party if the party’s contacts with the state are negligible and non-deliberate, and the claim does not arise from those contacts.

i. Without minimum contacts established between DE bank and state of FL, FL cannot exercise PJ over the DE bank.  Donner’s moving to FL was not an indication by the DE bank that it wished to conduct business in FL or to take advantage of FL’s laws.  Also, DE bank had no employees or offices in FL.  Without some action “by which the defendant purposefully avails itself of the privilege of conducting activities within the forum state, thus invoking the benefits and protections of its laws,” PJ is not established

ii. Donner’s contacts with FL did not establish contacts between the DE bank and FL and thus FL could not have established PJ over the DE bank.  FL action therefore invalid, and DE court correct in holding it invalid.

d. Notes:

i. Checks McGee to indicate that some exercises of PJ under minimum contacts are not allowed – if not to protect a party’s DP interests then to protect sovereignty of other states.

ii. Also introduced idea that party must perform some deliberate, purposeful act in order to associate itself with the forum state, and the concept that the contact in question must be a result of D’s purposeful availment of the laws of the forum state.

e. McGee vs. Hanson:

i. McGee: policy set up in CA and stayed in CA; Hanson: trust set up in DE and moved to FL

ii. Trustee in Hanson didn’t purposefully avail himself to FL laws, since Donner moved there of her own accord; D in McGee did, soliciting in CA, and continuing CA policy with CA resident

iii. Intentional act: foreseeability of being sued in a forum

iv. Sense of fairness in both cases:

· Public policy favored giving policy beneficiaries their due (McGee)

· Public policy in fulfilling intent of maker of trust (Hanson)

E. Specific Jurisdiction and Due Process

1. World-Wide Volkswagen Corp. v. Woodson, U.S. Sup. Ct. 1980 (97)

a. Facts: NY family moving to AZ, driving thru OK, got into a car accident there; tried to sue NY dealer who sold them car, in OK court.

i. Robinsons bought Audi from P/Seaway VW, dealership in NY.  They were involved in fiery accident in OK.  Brought suit in OK against D/Audi (mfgr), P/Volkswagen of America (importer), P/Worldwide Volkswagen (distrib), and P/Seaway (retailer).

ii. Seaway & WWV challenged jurisdiction of OK Ct., claiming insufficient minimum contacts – neither conducted business in OK, employed agents or advertised there.

iii. OK Ct. found for Robinsons, based on theory of foreseeability – litigation in OK based on mobile nature of product (cars meant to be driven around).  Seaway and WWV sought writ of prohibition from OK Sup. Ct. against D/Woodson, the OK Ct. judge – writ denied.

b. Issue: When a particular state would be the most convenient forum for a trial and D would not be inconvenienced to defend itself there, can that state exercise jurisdiction even if D has not deliberately sought contacts with that state?

c. Holding: (White) NO.  A state cannot exercise jurisdiction over D who has not deliberately sought contacts with the state, regardless of fairness and convenience.

i. Minimum contacts must be based on some act by D, purposefully availing himself of the benefits and laws of the forum state – result of the requirement that jurisdiction should not be exercised when it is inconsistent with “traditional notions of FP & SJ.”

ii. Fundamentally unfair to hold Seaway and WWV responsible for the actions of others – but minimum contacts requirement also limits jurisdictions, in order to protect state interests from other states.  So unless D has purposefully availed itself of the laws of another state, D’s state’s sovereignty should not be challenged by another state attempting to exercise PJ over D.

iii. P’s argument of the foreseeability of an accident occurring in OK is not as important as the foreseeability that D might be “haled into court” in another state – Seaway and WWV couldn’t have expected this.

d. Dissent: (Brennan) YES.   Although true that contacts between Seaway and WWV and OK were not extensive, other factors (such as fairness, efficiency and convenience – since the accident occurred there, the witnesses are all there, the evidence is there, etc.) clearly should subject this case to OK’s jurisdiction – especially since Seaway and WWV would not be inconvenienced to defend their case in OK.

e. Notes:

i. Central question: does foreseeability/stream of commerce = purposeful availment?  NO – it’s not a question of whether your product will foreseeably reach the forum state; the question is whether you could reasonably anticipate being haled into court there.

ii. Case represents the serious split among Sup. Ct. between two different views on what is the most important concern in exercising PJ:

· Fairness: the DP rights of the defendant (in this case represented by White’s majority opinion), and

· Contacts: the interests of the forum state in adjudicating the dispute (represented by Brennan’s dissent)….real concern here was interest of P.

iii. In Burger King, Brennan’s side wins.

2. Kulko v. Superior Court, U.S. Sup. Ct. 1978 (109)

a. Facts: Kulkos separated in NY; she moved to CA leaving kids with him in NY.  Daughter wanted to live with Mom, so Dad bought her a ticket.  Mom then sent Son a ticket to CA, without Dad’s knowledge.  Mom then filed for a modification of the child-support agreement in CA, which decided it could exercise PJ over Dad (in NY) based on his contacts with CA (consisting solely of the ticket purchase), figuring that Dad had benefited from the laws of CA since Daughter was there, and not with him in NY. 

b. Issue: Can a state exercise jurisdiction over a defendant who has not purposefully availed himself of the benefits of that state, if the state has a strong interest in the litigation?

c. Holding: NO.  A state may not exercise PJ over a D who has not purposefully availed himself of the benefits of that state, even if the state has a strong interest in the litigation.

i. Dad did buy ticket, which was purposeful act, but this hardly caused “effect” in CA subjecting him to jurisdiction there – besides, the “effects” test is usually used in connection with wrongful acts committed outside a state which have caused harmful effects within it.

ii. Argument that Dad is benefiting from the laws of CA because of Daughter’s presence there is lame.  Any benefit he is receiving is because Daughter does not live with him, NOT because she now lives in CA.

d. Notes: Decision reinforces the WWV stance that some purposeful act by a defendant is required to ground PJ.

3. Burger King Corp. v. Rudzewicz, U.S. Sup. Ct. 1985 (111)

a. Facts: Ds (in MI) K’ed with P/Burger King (a FL corp.) to operate BK franchise in MI.  D had no other contacts with FL.  D defaulted on payments so P/BK sued him in FL.

b. Issue: When asserting PJ over non-resident Ds, does a state have to show both that the defendant has minimum contacts with that state, and that it would be fair and equitable to require the defendant to defend a suit there?

c. Holding: (Brennan) NO.  The state in asserting PJ over non-resident defendants must establish minimum contacts but does not have to also show that it would be fair and equitable (this is diff than FPSJ) to require the defendant to have to defend there.

i. Once it is established that D has minimum contacts with forum state, there is presumption that it’s fair and equitable to require D to defend there – therefore it becomes D’s responsibility to show that it would offend traditional notions of FP & SJ, NOT the court’s responsibility to show that it would not.

ii. In this case, D’s minimum contacts were established by contracting with a FL corporation, governed by FL law.  It was foreseeable that D could be required to defend in FL.

iii. FL is the most convenient forum for this case, considering the K.  Might be inconvenient to D, but all lawsuits are inconveniences to someone.  Convenience isn’t a deciding factor, but is considered.

d. Dissent: (Stevens) YES.  D did no business in FL, sold no products there, etc., and his principal contact with BK was through their MI office.  No reason to think D anticipated litigation in FL.  Fundamentally unfair to require D, a mere franchise owner with limited resources (obviously, since he is in default) to defend in FL, since P is a national corp. with far superior bargaining power.

e. Notes: 

i. Swing votes probably came over to Brennan’s side from WWV since in this case there was ostensibly a purposeful availment of the forum state’s laws by D.

ii. SC emphasizes the 2-part nature of the Int’l Shoe test ((1) are there minimum contacts?  If so, (2) can the D rebut the presumption of fairness?) and places the burden on D of showing that the forum is so gravely inconvenient that he is at a severe disadvantage in being required to litigate there.  In this case, relative wealth of the parties seems not to be significant enough.

iii. Reach of a federal district court is the same as a state court in the same situation (FCRP 4(k); see I.J infra).

4. Asahi Metal Industry Co. v. Superior Court, U.S. Sup. Ct. 1987 (121)

a. Facts: Zurcher involved in a motorcycle accident, sued Cheng Shin (Taiwanese tire mfgr) in CA, who in turn cross-complained against D/Asahi (Japanese valve assembly mfgr).  Zurcher and all other Ds settled, leaving this action.  D/Asahi protested CA’s jurisdiction.

i. Asahi’s product was sold in Taiwan to Cheng Shin.  Asahi sold to numerous other mfgrs worldwide.

ii. TC found that Asahi was subject to PJ.  AC disagreed.  CA Sup. Ct. overruled AC, finding Asahi’s intentional act of putting its products into the “stream of commerce” with the awareness that they might end up in CA justified CA’s exercise of jurisdiction.  D appealed.

iii. Meta-facts: X makes valves in State A, sells them to Y in State B.  Y puts the valves into widgets, and sells widgets to States C, D, E.  Does X have contact with States C, D, E?

b. Issue: To establish minimum contacts within a state, does it suffice to put a product into the stream of commerce with the expectation that it will reach the forum state?

c. Holding: (O’Connor/Rehnquist/Powell/Scalia) NO.  D must purposefully avail himself of the forum state with more than just putting a product into the stream of commerce with the expectation that it will reach the forum state – but such conduct does establish minimum contacts.  However, once minimum contacts have been established, the fairness requirement must be met as well, which is more difficult in the case of a non-U.S. resident.

i. Something “more” (besides introduction of a product with expectation destination) is necessary – like in WWV, foreseeability alone does not suffice; Asahi must have performed some act showing its deliberate intent to take advantage of the state’s market or laws.

ii. In this particular case the minimum contacts requirement is not the only reason why CA could not exercise PJ; even if minimum contacts were shown, it would be fundamentally unfair to require D, a non-U.S. corporation, to defend in CA, especially in light of the fact that CA’s interests in the affair were questionable after all of Zurcher’s issues were settled.

d. Concurrence: (Brennan/White/Marshall/Blackmun) YES.  It is sufficient to establish minimum contacts via introduction of a product into the stream of commerce.  Asahi’s products were flowing into CA with Asahi’s knowledge; therefore Asahi enjoyed the benefits of CA’s market and laws.  However, since it would be fundamentally unfair to require Asahi to defend in CA court, the majority is correct in reversing the judgment.

e. Notes: All we really know from this case is that the Int’l Shoe test is still applied, but it is unclear why no jurisdiction existed in this case.  Was it because minimum contacts did not exist?  Or because minimum contacts DID exist but it would not be fair?

5. Jurisdiction under DP after Asahi:

a. Minimum contacts, from Int’l Shoe
i. Quality and quantity of actual contacts,

ii. Foreseeability (not enough in Asahi) and stream of commerce,

iii. Purposeful availment of protection of forum state’s laws (WWV)

b.    FP & SJ (BK): five factors:

i.    Burden on D

ii.    P's interest in obtaining relief in that state
iii.    Forum state's interest in adjudicating dispute

iv.    Interstate judiciary system's interest in obtaining the most efficient resolution of controversies ( ie- if we were totally in control and got to ask "where does it make the most sense to try this suit?) 

v.    Shared interest of the states in furthering fundamental substantive social policies ( like, does a particular state have a specific law about this issue- California with consumer protection?) 

c.    Relationship 

i.    Most Justices think the fairness factors can only defeat minimum contacts if they are there (minimum contacts must first be established).

ii.    Brennan in BK says fairness factors themselves can create jurisdiction even if minimum contacts are not established. Factors can bring contacts back up if minimum contact is slim you can use other factors to strengthen jurisdiction. 

iii.    Movement from FF&C clause to DP clause; shift from focus on federalism to burden on individual rights

b. Relationship

i. Most Justices think the fairness factors can only defeat minimum contacts if they are there (minimum contacts must first be established).

ii. Brennan in BK says fairness factors themselves can create jurisdiction even if minimum contacts are not established.

iii. Movement from FF&C clause to DP clause; shift from focus on federalism to burden on individual rights

F. General vs. Specific Jurisdiction

1. Overview

a. General jurisdiction: can sue for any claim – not restricted to claims arising out of D’s contacts w/ forum state

b. Specific jurisdiction: can only sue for claims arising out of the contacts; cause of action must arise from contacts

c. Things to think about:

i. Is there a LAS?

ii. Is the application of the LAS constitutional (14th A DP clause)?  Int’l Shoe.

iii. If cause of action is not related to minimum contacts, the general jurisdiction over D needs to be established: need “systematic and continuous contacts”

iv. Look at relationship between lawsuit and contacts (if c/a arises out of contacts = specific jurisdiction; if c/a does not = general jurisdiction)

d. D may have contacts with forum state related or unrelated to c/a.  Related contacts weigh more heavily in favor of jurisdiction than unrelated, but unrelated contacts (if continuous and substantial) may support general jurisdiction … but even a single contact may support jurisdiction when the c/a arises out of the contact, or even an act committed outside the state that has consequences w/in the state.

e. Fairness factors for general jurisdiction seem to be:

i. Relatedness of the P’s claim to D’s contact (best example: McGee)

ii. Forum state’s interest in adjudicating dispute (again, McGee)

iii. Convenience.  D is always going to complain about inconvenience, but BK set a high standard by placing on D the burden of showing the forum is so grossly unfair that he would be severely disadvantaged in litigating there.

2. Helicopteros Nacionales de Colombia, S.A. v. Hall, U.S. Sup. Ct. 1984 (133)

a. Facts: P/Hall, survivors of 4 decedents killed in a helicopter crash) sue D/Helicol (Colombian helicopter service), D/Concorcio (Peru oil corp., employer of decedents), and D/WSH (TX corp.).  WSH rented copter from Helicol for use on oil pipeline.

i. Ps brought suit in America b/c Americans were killed

ii. Helicol argued only contacts with TX was sending its CEO there to negotiate the rental K, accept checks drawn on a TX bank, and purchasing copters and receiving pilot training from the copter mfgr, thus contesting the jurisdiction.

iii. TC found for Ps in damages > $1 million; AC reversed: “no in personam juris established”; TX Sup. Ct. reversed.

b. Issue: Do negotiations and purchasing within the forum state constitute continuous and systematic contacts sufficient to satisfy the requirements for general in personam jurisdiction?

c. Holding: (Blackmun) NO.  The c/a did not arise out of the contacts … moreover, the contacts were not systematic and continuous enough to satisfy the requirements for general jurisdiction.

d. Dissent: (Brennan) YES.  Contacts are sufficient, and sufficiently related to the c/a.  The test should be whether the claim is “related to” the contacts, not whether the claim “arises out of” the contacts.

e. Notes:

i. First case that Ct. distinguishes between specific and general jurisdiction, but does not tell us the point at which contacts support general, as opposed to specific, jurisdiction (refer to Int’l Shoe spectrum in I.C.2.d.iv, and gen’l jurisdiction fairness factors in I.F.1.e supra).

G. Property: still an independent basis for PJ?

1. Shaffer v. Heitner, U.S. Sup. Ct. 1977 (146)

a. Facts: Heitner, nonresident of DE, freezes the stock of Greyhound execs in DE by attachment (in DE court) in shareholder’s derivative suit (FCRP 23.1).  Execs claim DE ct. has no jurisdiction, b/c no minimum contacts.

b. Issue: Is in rem jurisdiction subject to minimum contacts analysis?

c. Holding: (Marshall) YES.  Even if D has property w/in the forum state, the state cannot attain PJ if there are no minimum contacts.  Gaining jurisdiction by grabbing property is no longer valid.  Pennoyer’s requirement of grabbing property + notice = jurisdiction is struck down.

d. Notes:

i. Two-part analysis for QIR and IR jurisdiction too:

· Statutory inquiry: must be an attachment (or “sequestration”) statute

· Constitutional inquiry: QIR ok if attached at the outset of litigation, BUT:

ii. Quasi in rem actions must now be seen in the context of Int’l Shoe.  QIR may still be used in place of LAS to grab D.  As for pure IR actions, Shaffer seems to indicate minimum contacts are required, but it’s not clear.

· QIR is used as a means of holding property in a state when you’re litigating on a financial issue

iii. Property has not, and still cannot, serve as a basis of general jurisdiction.

H. Physical Presence: still an independent basis for PJ?

1. Burnham v. Superior Court, U.S. Sup. Ct. 1990 (159)

a. Holding (Scalia): If D is present in the forum state and served process there, no minimum contacts are required.  14th A does not deny a state jurisdiction over a person personally served with process while temporarily in a state, in a suit unrelated to his activities in the state.

b. Dissent (Brennan): Minimum contacts ARE required.

c. Notes:

i. “Tag” jurisdiction is good jurisdiction: this part of Pennoyer’s holding remains intact.

ii. Scalia’s insistence on tradition is misplaced, because Int’l Shoe completely changed tradition

iii. Brennan’s interpretation of the Constitution in a contemporary fashion is likewise faulty, because it becomes subjective whim.

I. Consent

1. Implied vs. express

2. Bauxites, U.S. Sup. Ct. 1982 (169)

a. Holding: Objections to personal jurisdiction may be impliedly waived by failure to comply with a court’s discovery orders (about jurisdiction).  In voluntarily submitting to the jurisdiction of a court for the purpose of challenging jurisdiction, a party agrees to abide by the court’s determination of jurisdictional issues.

b. Notes: D did not “voluntarily submit” – but it did fail to comply with a discovery order to determine jurisdiction – therefore under FCRP 37(b)(2)(A), the court imposes a sanction and takes the matter sought to be discovered as true.  In this case, the party impliedly waived its objection to PJ, a form of consent.

3. Bremen, U.S. Sup. Ct. 1972 (172)

a. Holding: U.S. courts should enforce reasonable forum selection clauses, even if the clause mandates jurisdiction in a foreign court.  An express forum-selection clause in a contract suffices to establish jurisdiction by consent.

i. All issues involving American business cannot be said to need to be resolved in American courts.
4. Carnival Cruise Lines v. Shute, U.S. Sup. Ct. 1991 (172)

a. Facts: Ps (WA) purchased tix on D’s (FL) cruise line – the tix included a provision subjecting any and all disputes to FL law.  When Mrs. P was injured and brought tort suit in WA, dist ct. ruled no minimum contacts (despite D’s probable solicitation and advertisement in WA).  AC reversed.

b. Holding: A reasonable forum selection clause is enforceable to establish consent to jurisdiction.  Several policy reasons claimed by the court:

i. Mobile party (like a cruise line) has special interest in limiting the number of fora in which it can be sued

ii. Promotes efficiency by sparing litigants and courts from determining the correct forum

iii. Passengers purchasing tix with forum selection clauses enjoy reduced rates reflecting this savings.

J. Jurisdiction in Federal Courts

1. There is (generally) no nationwide service of process.  Policy reasons:

a. DP argument under 5th A (not 14th A)?  Probably not, because there would be no interference with another sovereignty – the federal system spans the entire nation.

b. Could be an “undue burden” for a fed ct. in Maine to order a D in California to fly across the country and litigate there.

2. U.S. has by rule or statute has imposed territorial limits upon the exercise of personal jurisdiction by federal courts, mainly in FRCP 4(k).

a. FRCP 4(k)(1)(A): fed ct. may only exert PJ over D when the forum state would be empowered to do so.

b. Exceptions:

i. FRCP 4(k)(1)(B): permits service outside forum state but only within 100 miles of the court and only to add a third party under FRCP 14 or 19.

ii. FRCP 4(k)(1)(C): permits service on D subject to federal interpleader jurisdiction (§ 1335).

iii. FRCP 4(k)(1)(D): permits service on D when authorized by another federal statute.

iv. FRCP 4(k)(2): permits service on D against whom federal law claims are made in cases which D is not subject to the jurisdiction of a single state, and it is constitutionally permissible.

K. Challenging Personal Jurisdiction

1. Traditional common law approach: make a “special appearance” to specifically contest PJ, but D must be careful NOT to contest any other issues of the pending action otherwise he might be deemed to have consented to PJ.

2. FRCP 12(b)(2): making a motion to dismiss on grounds of lack of PJ.

PJ big picture: Full faith and credit v. protecting defendant.

-conflicting interest.  Wanting P to control the case.  Alien forum.  Internet (boundries)

II. Procedural Due Process

Procedural Due Process requires that a party may not be deprived of life, liberty, or property without having been given notice and an opportunity to be heard.

A. Notice

14th ammendment

1. Constitutional requirement: In order to satisfy due process, notice must be given to a party by means reasonably calculated, under all the circumstances, to apprise the party of the case.

2. Source: Mullane v. Central Hanover Bank & Trust Co., 1950 (182).

a. At issue was the management of a trust, into which 113 smaller trustees were pooled into one fund for investment purposes.  CHBT petitioned the court to settle the trust, allowing CHBT management.  The various trustees were notified, pursuant to NY statute, by publication in a local paper.  P/Mullane, having been appointed by the court as special guardian, made a special appearance to object to the notice, contending that the trustees should have been notified by mail.

b. Held that notice by publication fails to comply with due process when the names and addresses pf the parties are known.  In this case, the trustees were at risk of losing property (right to manage their trusts).  Notice by publication, when addresses are known, is not reasonably calculated to apprise the parties of the case.

c. Notes:

i. Notice by publication is still sufficient – but only as a last resort, essentially.

ii. All methods listed in FRCP 4 comply with Mullane.

iii. Mullane doesn’t require that the “best” method be used – only a “reasonable” one.

3. Jones v. Flowers 

-notice was known to have failed, but another method was not attempted.

--if you KNOW you failed, you must try other means; a variety of mechanisms might be necessary

General comments on Notice

- Mullane is like the International Shoe of notice – moving from formalism to realism

-in many cases “reasonableness” offers higher level of protection to D; but doesn’t guarantee that gets notice, just that P tries to reasonable extent

-Reality of notice: purely instrumental

-There is a consensual aspect to notice ( of you consent to a certain type of notice, you waive your right to constitutionally mandated “more reasonable” methods of notice

B. Opportunity to be Heard – not instrumental like notice.  This is an inalienable constitutional right. (dignity, equality, traditional) 

1. Goldberg v. Kelly, 1970 (R 105):

a. Facts: Class-action suit against NY’s termination of their welfare payments without pre-termination notice of opportunity for hearing.  Process was:

i. Interview (discussion with welfare recipient)

ii. Recommendation and decision

iii. Termination – notice is sent after the termination in writing to recipient, including information about the availability of post-termination hearing

iv. Post-termination hearing – if you win, you get retroactive and continuing aid

v. Dicta- should seek impartial decision-maker

b. Issue: does NY’s statutory procedure for cutting off welfare aid violate DP?

c. Held: YES.  Welfare benefits regulation denying a pre-deprivation hearing is unconstitutional.  (Dissent: welfare isn’t “property”.)  

d. Notes:
i. Goldberg is extraordinary in interpretation of DP by showing judicial efforts to tailor the system to the needs of each individual, and listing specific requirement of that the judicial system IS.

ii. Demonstrates an interest-balancing test (interest of the individual vs. governmental interest).

2. Mathews v. Eldridge, 1976 (R 127): another attempt by SC to solve the problem – this case is about social security benefits and required governmental procedures before terminating the benefits.  However, citing Goldberg does not win the case for the plaintiffs.

a. Holding----no OTBH necessary in this case bc this is not deprivation of “property” or solely sustaining source of income

b. SC in Mathews outlines 3 factors, seeming to replace the value-based determination with a more mechanical set-up:

i. Individual’s (private) interest

ii. Accuracy, or risk of erroneous deprivation (fudged % in judges mind)

iii. Government’s interest in summary adjudication

c. Most of what Goldberg was about was (i) and (iii).  Mathews has a different result not only because of the different test, but also by distinguishing Goldberg’s approach to each factor:

i. Private interest:

· Welfare (primary sustenance) vs. disability benefits (usually supplementary)

ii. Accuracy:

· Oral, subjective evidence vs. factual medical reports

iii. State interest:

· Focus on errors in distribution of welfare injuring society vs. focus on cost of having a the hearing at a different point in time (pre- vs. post-determination)

3. Fuentes v. Shevin, 1972 (219): D had stove and stereo repossessed by sheriff prior to adjudication of suit filed by P/Firestone, the creditor, filed for default on the installment sales contract.

a. 14th A is interpreted as protection of “any significant property interest,” expanding Goldberg.

b. Again, SC uses balancing approach and notes the opportunity for the grantor (creditor) to abuse the system to disadvantage the grantee (debtor).

c. White’s dissent argues that the property is “shared” and that both parties have interests, and therefore the creditor is being deprived of HIS property rights.

4. Mitchell v. W.T. Grant Co., 1974 (229): Louisiana sequestration procedures, allowing creditor to replevin personal property, held constitutional.  White authors opinion, and his argument is essentially that in Fuentes – that both sides have property interests, and their interests must be balanced against each other.  Possibilities are that the sequestration statute in LA was not as “unfair” as the one in Fuentes, or that other Justices are simply changing their minds – analysis still seems to remain consistent. Also, dissimilar to Goldberg, these are two private parties fighting over ownership.

5. North Georgia Finishing v. Di-Chem, 1975 (231): Georgia law allowing garnishment of a bank account declared unconstitutional without OTBH, even though the process required the presentation of an affidavit and the posting of a double bond.  SC holds that the GA law is vulnerable as the law in Fuentes.  SC doesn’t decide whether the law would be made constitutional by requiring a hearing.

6. Connecticut v. Doehr, 1991 (233) – after a 15-year silence, SC decides to try one more time, this time finding a CT pre-judgment attachment procedure unconstitutional.  D was bringing a tort action against P, as a part of which he attempted to get P’s house attached before the judgment; all D had to show under the CT statute was probable cause that he would win.

a. SC applies the threefold test from Mathews, with one change to the third factor (adding the interest of the party seeking relief, with governmental interest as “ancillary”):

i. P is a property owner, and an attachment represents a severe restriction on the alienability of the land,

ii. The risk of erroneous deprivation is too steep, especially given that the only requirement is an allegation of “probable cause” to get the attachment issued,

iii. D’s interest is too minimal, since the action is in tort; the property has nothing to do with the case itself.  Also, the government has no substantial interest since a post-deprivation hearing is already offered.

b. Doehr is distinguished from Mitchell:
i. Documentary proof is required in Mitchell, as opposed to a “good-faith” allegation regarding the factual basis of the tort action in Doehr.

ii. Vendor in Mitchell had a vendor’s license, and the property was involved in the nature of the dispute.  Here, if D wins the lawsuit, he doesn’t get the house.

iii. Bond requirement in Mitchell; none in Doehr.

7. Things ct wants to see:

-affidavit not just oral

-judicial order (not clerk)

-bond (not required or sufficient, but favored)

-hearing on the merits

-relationship btw prop we’re attaching and merits

8. 3 basic reasons we attach property: 1) if P and D both claim property 2) to stop liquidation/waste or prop. 3) for quasi-in-rem jurisdiction.

9. So where does this leave us today?

a. Mashaw, 1970 (R 132): believes the Mathews test is instrumental.  It “invites an intrusive, particularistic review,” but is “tempered by judicial restraint,” the test fails for completeness because the focus of the questions is on technique, rather than on value.

i. Mathews’ approach is utilitarian, in that it attempts to maximize social welfare, but the analysis is limited to the benefits or costs flowing from correct or incorrect decisions.  It should take into account “process values” and “demoralization costs” as well.

· The goal, accuracy, may not be the correct one, because it reduces the analysis to a systematic one that ignores more complex variables.

· Additionally, the questions asked are non-quantifiable (what’s the social value of allowing continuing welfare payments until after an oral hearing?).

· Finally, the questions may not be constitutionally relevant.

ii. Perhaps an approach stressing individual dignity is better; one that accords the right to participate because the lack of that right causes alienation and a loss of dignity and self-respect, both of which society deem valuable.

· An obvious problem is the purely subjective nature of this approach.

· However, awarding an individual relief on the basis of some disability confers a kind of social stamp of approval, thus the withdrawal of it seems to imply a stigma; thus more is at stake than temporary loss of income.  Therefore adjudication by those who don’t know the individual seems inappropriate.  Courts should emphasize their focus on the individual’s worth.

iii. Alternatively, an analysis based on equality could be used, focusing the courts’ attention on whether like cases receive like attention – which would necessitate broadening the scope of DP analysis to include more than the adversarial process.  This could be done with two inquiries:

· Is the state agency responsible for making the decisions disadvantageous for certain classes of claimants?  (Evidence that it is: even factual medical evidence may be subjective.)

· Does the agency process treat like cases alike? (Evidence that it does not; adjudicators make decisions based on records that other adjudicators find inconclusive; thus if the system is not consistent, it cannot be “fair.”)

iv. Finally, courts could use an approach based on tradition.

· Weakness is that society is dynamic and mores evolve continually.

· However, the outcome of evolution is unknowable, and reasoning by analogy and based on precedent is at least predictable.

v. Application of the different approaches:

· Dignitary approach would not compel the conclusion that a pre-determination oral hearing is constitutionally necessary when one is available later.

· Equality approach wouldn’t either – because it disregards the fact that state agencies strive for consistency despite errors based on attempting to weigh in particularization.

· The use of tradition may have helped, simply by rationalizing and systematizing a concern for impoverished claimants.

· Overall, a system based on value rather than technique would allow both the administrative officials and the courts reviewing their decisions to focus more on whether the outcome was “fair” or “just,” rather than forcing their concern on whether a certain detail of procedure is essential to due process.

b. In general, the factors the SC has announced, or examined, with respect to determining whether a particular statute or procedure satisfies DP include

i. The requirement of an affidavit, rather than an allegation of “probable cause”

ii. The writ/order should probably be judicially-ordered, as opposed to issued by a court clerk

iii. The requirement of a bond seems to have special importance, especially in Doehr.

iv. Creditor should have a property interest in what he’s grabbing. (or, if for security, must show there is real risk of destruction of prop.

v. If the deprived party receives a hearing on the merits

c. Alternatively (or additionally?), the Mathews test as modified in Doehr is used.

Five points for OTBH

1) core concepts/core promise that US makes to litigants ( fundamental requisite of due process

2) why? A) instrumental reasons: gives us the right answer more often

          B) normative reasons: dealing with human beings and we have certain    

               values ( it’s required by fairness, dignity, equality and tradition

3) what is OTBH? Due process is a flexible standard, set forth in Mathews
4) when can we proceed without opportunity to be heard?

a) it undermines reason for the process (i.e., destruction of assets, criminal matters)

b) jurisdiction, like in Pennoyer, our worry that you will run away can trump due process

c) national security

d) cost: sometimes cost of hearing might trump OTBH (though Goldberg says no)

e) Fuentes line of cases on provisional remedies (preliminary injunctions to freeze status quo before property that is subject of litigation is destroyed; Temp.RestrainingOrders for concern of party that may be in danger) [sort of like (a) above, and jurisdictional concerns]

5) relationship between wealth and procedure

-adversarial system does not always have two equal parties; some parties are advantaged

-and what good is process without representation (poor people still can’t afford a lawyer, e.g., Goldberg)

Subject Matter Jurisdiction

SMJ speaks of the competency of a particular court to adjudicate a dispute.  Whereas PJ is primarily a geographical question, SMJ is more substantive.  Question is: should a case be brought before a state court or a federal court?

Federal courts can only hear certain types of cases; they have limited jurisdiction.  State courts, with the exception of a narrow scope of cases over which federal courts have exclusive jurisdiction, can hear any cases; they have general jurisdiction.

Also, whereas PJ can be waived, SMJ can never be waived.

Essentially, if a case meets federal SMJ ( state court or federal court (with narrow exceptions).  If a case does not meet federal SMJ ( state court.

C. Source

1. US Constitution, Art. III mandates a sharing of power between courts and congress, and requires only a supreme court.

2. Art III § 2 sets out authority congress can grant to lower federal courts.  Congress uses this authority by enacting statutes describing which cases federal courts can hear:

a. § 1331: federal question cases (those “arising under” federal law)

b. § 1332: diversity cases

c. § 1367: cases over which federal courts have supplemental jurisdiction
d. § 1441: cases which may be removed to federal court

Courts have an affirmative duty to ensure that they have SMJ.  Capron says can be raised any time. 

D. Diversity Jurisdiction

1. § 1332 sets forth two requirements:

a. Amount in controversy must exceed $75,000.

i. A.F.A. Tours v. Whitchurch, 1991 (260): P/AFA claimed that a former tour guide, D/Whitchurch, misappropriated confidential information by stealing customer lists to aid his own new tour biz.  Court dismissed for failure to meet the amount-in-controversy requirement.  SC reversed, applying the rule from St. Paul Mercury and placing the burden on the defendant to prove to a legal certainty that P’s claim is really for less than the jurisdictional requirement.
· Holding: P’s claim of damages governs unless D shows to a legal certainty that the claim does not meet the jurisdictional requirement.

· Result from Whitchurch is that just about any claim that has a good chance of exceeding the requirement will be tried, but this is tempered by the court’s ability (under § 1332(b)) to sanction P if the claim turns out to be for less.

· Note that what P recovers is irrelevant, since jurisdiction is attached at the outset, when the claim is made.

ii. Aggregation (adding parties and claims for the purpose of exceeding the jurisdictional amount):

· Rule from Zahn: single Ps can aggregate claims against single Ds.  Multiple Ps may not aggregate if they have separate and distinct claims – but if there is a single indivisible harm, Ps may aggregate.

· One P may not aggregate claims against multiple Ds. (see supp. juris)????

· Class Action Fairness Act (2005) allows aggregation of individual claims to meet $5 million amt-in-ctrvcy requirement. 

iii. Injunctive remedies - $ amount?  Three approaches:

· P’s view: does what D is doing damage P > $75,000?

· D’s view: would it cost D > $75,000 to comply with the injunction?

· “Either” view: test is the pecuniary result to either party which the judgment would directly produce.

b. There must be complete diversity among the parties (Strawbridge v. Curtiss, 1806 (249))

i. Definition: no one on one side of the “v.” can be a citizen of the same state as anyone on the other side. (But, if the non-diverse party is there under a federal question claim, it’s okay, cause there’s a separate grounds for SMJ).

ii. “Citizenship” does not mean “residence”

· Citizenship of a human = domicile= place of permanent establishment + intent to stay (see Mas v. Perry)

· Citizenship of a corporation = all states where incorporated + the one state of the principal place of business

· Citizenship of unincorporated business (partnership or union) = citizenship of all members

· Citizenship of a class  = citizenship of the class representative

2. All diversity cases (excluding federal question) by definition are decided under state law (since it’s not a federal question!)

Big picture: to protect out of state Ds.  Allows fed. Gov’t to weigh in on some big interstate issues that don’t fit under fed question jurisdiction.  Is this really necessary?  Statistical data does not bear out prejudice.  Erie doctrine.  Are we infringing on state autonomy?  Clogs fed docket.  Allows another opportunity for forum shopping.  CAFA and other expansions of diversity juris can be bad for plaintiffs because it allows D to remove.

E. Federal Question Jurisdiction

1. Article III grants jurisdiction to cases where a federal law question is an ingredient, but § 1331 limits it to “arising under” “The district courts shall have original jurisdiction of all civil actions arising under the Constitution, laws, or treaties of the United States.” 

2. What is a “federal question”?

a. Osborn v. Bank of the United States, 1823 (267), in which the Bank sued in fed. ct. enjoining OH state auditor from collecting an allegedly unconstitutional tax.  Court granted injunction but auditor appealed, contending fed. ct. had no SMJ.  SC found that it did: congressional act chartering the Bank authorized it to “sue and be sued” in a fed. ct.; therefore this granted federal jurisdiction in all cases in which the Bank was a party.  Since the congressional act was the basis for the Bank’s existence, all contractual acts on the Bank are therefore federal questions.

i. This holding has been widely criticized as being overly broad: if Osborn was followed, federal courts would have jurisdiction over all land disputes originating in a federal patent.

b. The presence of a federal law does not indicate federal question jurisdiction!  P’s claim itself must arise under federal law.  Louisville & Nashville R. Co. v. Mottley, 1908 (269), in which P/Mottley in a settlement for tort action against D/RR co. rec’d free train tickets for life.  Congress passed a statute that RRs cannot give free train rides, so D stopped letting P ride for free, and P sued for breach of K, contending that the federal statute did not apply to them.  Held: to determine federal question jurisdiction, the court looks to the face of the Plaintiff’s complaint itself (which alleged breach of K), not to anticipated defenses (the federal statute).

i. This is (stupidly) known as the “well-pleaded complaint rule.”
ii. Another way to think of it is to ask whether the P, by bringing an action, is trying to enforce a federal right.

iii. What do we look for on the face of the complaint?

· Express violation of federal law (easy ones)

· Implied cause of action created by federal law (holmes test)

· Suing under state law, but necessarily turns on federal law (Grable)

· Federal government is a party (Osborn)

· Federal right interpreted through state law

c. T.B. Harms Co. v. Eliscu, 1965 (273), another case involving a federal issue (this time of copyright, which is one of the narrow exceptions reserved to federal jurisdiction) that turns out not to be a federal question.  This case involved the assignment of a copyright for four songs.  Fed. ct. dismissed the action, and AC affirmed, recognizing that this case was essentially, again, about a contract (for the assignment of the copyright), NOT the copyright itself, and therefore state law should be applied, in state court.

d. Merrell Dow Pharmaceuticals, Inc. v. Thompson, 1986 (279).  Ps brought action against D/Dow in OH St. ct., alleging tort action for defective birth control drug.  D removed to fed. ct., reasoning that the case arose under federal law since a federal standard (FDCA) was violated (under state statute).  SC held that since the legislative history of the federal standard created no private right of action, it shouldn’t have been removed to fed. ct.  But a case may arise under federal law when state law necessarily turns on it – but here, this didn’t happen, and P couldn’t have brought a cause of action under FDCA alone (so the case can’t be brought under state law either).

e. Grable: 3 part standard (Holmes test p 319) for determining if state law claim has a federal ? Does State law claim (comes from Smith p 316 Dissent-see glannon):
1) necessarily raise a stated federal issue

2) that is actually disputed and substantial and

3) the federal forum can entertain without disturbing congressionally approved balance of state/fed judicial responsibilities. 
F. Supplemental Jurisdiction

1. What is it?

a. P must have diversity or federal question jurisdiction to get into federal court.  For every claim asserted, P must have federal SMJ – not just for original claim.

b. Therefore it would seem that every claim must invoke diversity or federal question jurisdiction.

c. Supplemental jurisdiction is a method by which P can get a non-diversity, non-federal question claim into federal court – it’s our friend!
2. How was it developed?

a. United Mine Workers v. Gibbs, 1966 (288).  P/Gibbs was a scab, forcibly prevented from re-opening a coal mine during a strike.  He lost his job and as a result lost other contracts, and sued D/UMW in fed. ct. in TN, alleging 2 causes of action: (1) a federal claim of violation of § 303 of the LMRA, and (2) a state claim of contract interference.  (2) could not have gotten into fed. ct. on its own – gets there through “pendent” jurisdiction.

i. Verdict for P, but dist. ct. set aside damages and dismissed the fed. claim – leaving the remaining judgment solely on state law grounds.

ii. SC permitted this, because the two claims were based upon a common nucleus of operative fact, and since the judicial power extends to all cases arising under federal law, and the “case” means “the entire transaction or occurrence”, what remains of the case is still triable by federal courts.

b. Gibbs allowed pendent claim jurisdiction; can we also have pendent party jurisdiction over an additional defendant over whom a federal court would independently have no federal SMJ?

i. Aldinger v. Howard, 1976 (293): P/Howard brought fed. and state claims against D/Aldinger, and sought to join D/Spokane County with a state claim, since the Civil Rights Act (42 USC § 1983) didn’t allow counties to be subject to suit.  She argued that all of the claims arose from the same common nucleus of operative fact.  SC held that since the statute granting jurisdiction forbade SMJ over the county, the fed. ct. could not exercise pendent party jurisdiction over the county and adjudicate the state claim.

· The implication here seems to be that pendent party jurisdiction is allowed unless Congress forbids it (like they did in 42 USC 1983)

ii. Owen Eq. v. Kroger, 1978 (294): P’s husband electrocuted; P (IA) sues D1 (NE) in fed ct. under diversity. 

· D1 adds D2 (IA).

· P adds a claim against D2.

· It’s not discovered until trial that D2 is from IA.  In the meantime, D1 drops out, leaving P (IA) v. D2 (IA).

· This can’t be done in fed. ct.; must be complete diversity – if we allow this, we allow P to do what she otherwise would not have been able to do originally (as per § 1332)… (this is reason for § 1367(b) cannot exercise supp juris under rule 14, 19, 20, 24.)

iii. Finley v. U.S., 1989 (296): P’s husband killed when his plane struck a power line, so she sued the U.S. for negligent airport maintenance, and sought to join two related state claims, against the city and the utility company.  Factually similar to Aldinger, in that all the claims arise from the same t/o, but in this case the SC shifted the presumption:

· Pre-Finley: pendent party jurisdiction is allowed unless Congress explicitly forbids it.

· Post-Finley: pendent party jurisdiction is forbidden unless Congress explicitly allows it.

c. Responding to SCOTUS, congress codifies Supplemental jurisdiction in § 1367(a).  This grants supplemental jurisdiction as in Gibbs.  Also allows supp juris when new parties are brought in (exceptions, see below)

i. § 1367(b), however, removes supplemental jurisdiction, but only in diversity jurisdiction cases, and only claims brought by Ps (under joinder provision rules) – this part of the statute codifies Kroger, supra.

· No supp over claim brought by P against an added D under 14, 19, 20, 24
· No supp juris under P added by rule 19
· No supp juris when P intervenes under rule 24
ii. § 1367(c) also conditions the grant of supplemental jurisdiction on the court’s discretion. (from Gibbs)

· (c)(1) If claim raises a novel/complex issue of state law,

· (c)(2) If state claim substantially predominates over federal claim,

· (c)(3) If the fed. ct. has dismissed all of the federal claims,

· (c)(4) If there are “other compelling reasons”

d.   Some tricky cases from Glannon that combine supp juris with joinder rules:

- one plaintiff may sue a defendant in fed ct under diversity jurisdiction on 2 unrelated claims rule 18) and aggregate claims to satisfy amt in controversy. (i.e. claim1 40k, claim2 36k)

-Exxon-mobile 

-class rep had amt in controversy, but the rest didn’t (allowed to hook b/c rule 23)
-requires complete diversity despite supplemental jurisdiction (otherwise supp juris could nullify complete jurisdiction requirement). 

Starkist = same. 

G. Removal

1. Definition: removal is a device by which a defendant may have a case in state ct. “removed” to federal ct. – it’s really just a transfer (but we don’t call it that).

2. Statutory basis: §§ 1441, 1446, 1447
3. Rules:

a. Can only remove to federal court if it could have been brought there in the first place and only to the fed. dist. ct. (geographically) embracing the state. ct. (§ 1441(a)).  1441c provides exception: Once whole case in fed ct, fed ct can remand issues where state law predominates.

b. One-way street from state ct. ( fed. ct.; can’t be placed back in state ct. system (if it was wrong to remove, the case is remanded back to state ct.).

c. Only defendant can remove (§ 1441(a)).  In this respect, D gets a choice in forum-shopping.

d. With multiple Ds, all Ds must agree to removal, except in § 1441(c).

e. A case is removable only if there is federal SMJ (don’t look at PJ/Venue as you do in transfer), except:

i. No removal of a diversity case if any D is a citizen of the forum state (see merrell dow) (§ 1441(b)) (alternatively this means you can only remove a diversity case if you are an out-of-state D), and

ii. No removal of a diversity case more than 1 year after the case was filed in state ct. (§ 1446(b)).

f. If a federal question claim is joined with one or more otherwise non-removable claims (as per § 1445), the entire case may be removed and the dist. ct. may either determine all the issues, or it may remand matters in which state law predominates (§ 1441(c)).

g. Once a case is filed, it must be removed within 30 days.

H. Challenging subject matter jurisdiction

1. Direct attack: FRCP 12(b)(1) motion to dismiss – can be asserted at any time, by any interested party

2. Collateral attack: general rule is that a judgment rendered by a court that lacked jurisdiction over the subject matter is void (Capron v. Van Noorden, 1804 (21))

III. Venue 

To determine if a court is competent to hear a case, three things must be satisfied: the court must have personal jurisdiction over the defendant, subject matter jurisdiction over the case, and the court must be of proper venue – that is, to assure that the case is tried in a place that bears some sensible relationship to the claims asserted or the parties to the action.

A. Venue Rules

1. All venue rules are statutory; there is no constitutional analysis to be done.  § 1391 sets it all up.

a. § 1391(a) – diversity cases:

i. § 1391(a)(1) – venue can be laid where any D resides

ii. § 1391(a)(2) – venue can be laid where a substantial part of the events giving rise to the claim occurred

iii. § 1391(a)(3) – fallback provision; if venue cannot be laid anywhere else, it can be laid in any district having PJ over any D.

b. § 1391(b) – non-diversity cases, or cases not based solely on diversity … (1) and (2) are the same as § 1391(a); fallback provision in (3), if venue cannot be laid anywhere else, it can be laid in any district in which any D may be found.

c. § 1391(c) covers corporations, which are deemed to reside in any district having PJ over the corporation.  (Ex.: Ford Motor Co. is a citizen of DE and MI, but “resides” in every district, because it sells cars in every district.)

2. Important points:

a. Venue is considered a personal right and may be waived, through failing to raise it in response to P’s complaint, or through a forum-selection clause (recall Carnival Cruise Lines).

b. §§ 1391(a) and (b) are general provisions that apply “except as otherwise provided by law”, like in removal (§ 1367) and in other stuff (like patent infringement – covered under § 1400(b)).

c. Distinction between local and transitory actions: local actions are those involving real property – in which venue is laid in the district in which the land lies (§ 1392).  Transitory actions are everything else, and are subject to the above rules.

d. “Where a substantial part … of the claim occurred” implies that several venues may be correct ones.  (CB 326-29 lists 13 different fact situations upon which venue statutes are predicated for state ct. actions.)

B. Transfer

1. Definition: if a venue is not a correct one – or there is one “more correct” – transfer is a method that shifts a case to a different venue within the same system (federal system or any of the state. ct. systems).

2. 2 transfer statutes:

a. § 1404(a) – applies when original federal court (from which case is transferred) is a proper venue: transfer is based on convenience and standards of justice, and is entirely within the discretion of the judge. (4 part test: 1) convenience of parties 2) convenience of witnesses, 3) interests of justice, 4) could have been brought in 1st place by P (PJ, SMJ, Venue.)
b. § 1406(a) – applies when original federal court is not a proper venue: court may dismiss or transfer to a proper venue (essentially, a court will transfer if possible).

c. Hoffman v. Blaski, 1960 (339): P/Blaski (IL) sued Hoffman (TX) in TX fed. ct. for patent infringement.  Howell transferred to IL fed. ct. under § 1404(a) and P objected, arguing that TX fed. ct. could not transfer to a district in which P couldn’t have brought the suit in the first place.  IL fed. ct. judge D/Hoffman disagreed, but P goes to 7th Cir. and obtains mandamus to remand back to TX fed. ct.  Howell appeals.  Held that a § 1404(a) only allows transfer to a venue in which the plaintiff could originally have brought the action.

d. The law follows to the new venue!  Since a federal court will apply the law of the state in which it is located (Erie, infra), the new transferee court will mimic the transferor court in application of substantive law.  Thus in Hoffman, if the case had been tried in IL fed. ct., TX law would have applied.

C. Forum Non Conveniens

1. Definition: FNC is where a proper court dismisses because another court is far more convenient (and appropriate) but can’t be transferred to (usually out of country).  Because FNC results in dismissal, it requires a much stronger showing than is required for transfer.

-ONLY applies in state court (b/c can’t transfer to another state’s courts) or fed ct if more convenient forum is a foreign country.

2. Three factors cts look at:

1)There must be another forum.  

2)P’s preference rules – it takes a lot to change it

3)balance public/private interests (see venue considerations)

a. This is a judicial doctrine, not statutory or rule-based.  Also usually used in state courts (because federal courts have §§ 1404 and 1406 and can tranfer w/o fnc).

b. Note: we’re not saying the fed ct lacks PJ.  (Odd b/c nothing in federal statutes say a ct with Juris can opt out.)

c. Ex.: A (CA) sues B (CA, with contacts in MD) in MD state court for a car crash in CA.  Court might have PJ over B, but even so, the case obviously should be heard in CA, but no transfer because MD and CA state court systems are different.  So B would request that the case be dismissed on FNC grounds, under FRCP 12(b)(3).

3. Piper Aircraft Co. v. Reyno, 1981 (347): Plane crash in Scotland, owned and operated by Scottish corp., the only thing American were Ds/manufacturers of the aircraft and the propeller.  P/adminstratix of the decedents’ estates sued Ds in CA state ct.

a. Ds removed under § 1441 to CA fed. ct.,

i. Based on diversity

ii. Strategy: no transfer available to PA from CA state ct., and FNC dismissal at this point would simply result in P bringing the suit in another state ct.

b. Ds transferred under § 1404 to PA fed. ct.,

c. Ds moved to dismiss on FNC grounds (to Scotland)

d. AC overruled and remanded because P would be more disadvantaged by the law in Scotland than in PA.

e. Held: The fact that substantive law might be less favorable to plaintiffs in an alternative forum should not be given conclusive or even substantial weight in applying the doctrine of FNC.

f. Represents the current approach to the FNC doctrine, as it was set forth in Gilbert:

i. Initial premise is that there must be an alternative forum available.

ii. Then use balancing test to find if the alternative forum is more convenient:

· Private interests of the litigants (convenience of litigants, witnesses, evidence)

· Enforceability of the judgment

· Factors of public interest (convenience of forum, choice of law issues, having dispute settled at home, etc.)

D. Ascertaining the Applicable Law – the Erie doctrine

1. Development

a. Swift v. Tyson, 1842 (359): ME land speculators sold land they didn’t own yet, to NY residents.  NY residents thought speculators already owned it.  D/Tyson = one of the purchasers, who gave the speculators “negotiable instruments” in lieu of $; D got a bill of exchange in return for a 6-month postponement in payments.  D’s note was given to P/Swift, a ME banker, in satisfaction of a debt.  P tried to collect from D who claimed K was unenforceable since it was induced by fraud, so P sued D in NY fed. ct.

i. Issue: should the case be governed by NY K law (under which D would have a fraud defense) or under the statutory law in England (under which) D would have to pay P)?

ii. Held: Rules of Decision Act (§ 34 of Judiciary Act of 1789) commanded federal courts to follow the statutory laws, but to develop their own precedent (the “federal common law”---fed judges better suited to find the natural law of the universe).

b. Erie R. Co. v. Tompkins, 1938 (361): P/Tompkins, walking adjacent to a railroad track in PA was struck by a protrusion from a passing train, which severed his arm.  P sued D/Erie in NY fed. ct.  PA common law would have regarded P as a trespasser, whereas the common law in most states (including NY) was that D owed a duty of care to P.  Fed. ct. applied the “general law” and found for P; AC affirmed.

i. Issue: in the absence of a state statute governing a claim, is a federal court required to apply federal common law?

ii. Held: NO.  (no such thing as federal common law) Federal courts hearing diversity cases apply the same substantive state law that a state court hearing the same case would use.

iii. Policy:

· Swift discriminated against Ds in federal courts because a P of diverse citizenship could choose federal or state law by selecting the appropriate forum.  Application of Swift prevented uniformity of application of law, and encouraged forum shopping.

· Swift was unconstitutional in that it interpreted federal courts as having authority to create federal general common law.

2. Application:

a. § 1652 – codifies § 34 of the 1789 Judiciary Act 

b. Only two kinds of cases we care about: FedQues and diversity – so question boils down to what kind of law to apply in a diversity case

	
	Pre-Erie (pre-1938)
	Post-Erie (post-1938)

	Procedure
	State Rules of Civ Pro
	Federal Rules of Civ Pro

	Substantive law
	“Federal common law” (Swift)
	State law (Erie)


c. Choice of law directs fed. dist. ct. to defer to state court system in 2 related ways:

i. Use the same system for determining which state’s substantive law the state court would actually apply (choice of law provisions)-Klaxon
ii. Use the same substantive law that the state court would use (substantive law provisions), and

iii. In Erie – this means that the NY fed. ct. would first use NY state ct. system for determining which law to use, and then apply that law.  In fact, NY state ct. would have used PA law, so NY fed. ct. would have to apply PA law.

d. Illustrations

i. Differences

· Four cases:

(1) P1 (CA) v. D1 (NY) in NY fed. ct.

(2) P2 (CA) v. D2 (NY) in CA fed. ct.

(3) P3 (NY) v. D3 (NY) in NY st. ct.

(4) P4 (CA) v. D4 (CA) in CA st. ct.

· Under Swift, same law applied in (1) and (2); equality of cases in federal ct.

· Under Erie, inconsistency between law applied in (1) and (2)

· Under Swift, if P2 and P4 are next-door neighbors but D2 and D4 are from different states – 2 different bodies of law would apply in (2) and (4)

· Under Erie there is consistency between (2) and (4) 

· We like the (2)-(4) consistency better than (1)-(2) because how the cause arises should not determine the outcome in terms of the law under which the matter will be decided – doesn’t allow the kind of forum-shopping available under Swift.

e. Relook at Piper in light of Erie:

Cal st ct:   Reyno (CA) v. Piper (PA)

      1441 Remove to fed ct. ( still use
 CA choice of law rule (under Erie/Klaxon)

      1404 Transfer to PA fed ct. ( still use CA choice of law rule (the law of the transferor court follows you-Vandusen- see cb351)
    

CA rule=state law w/ most governmental interest = PA law

PA rule= state w/ most significant contact = Scotland law.

So, P in Piper wants to start in CA not PA so they can get PA law applied (not Scotland) 

f. 6 steps in fed diversity case for choice of law:


1) Federal conflict laws (ct uses conflict law of authority that created it)


2)  that points to: 1652 Supremacy clause


3) post Erie, that points to: State law


4)Use the state court rules where the conflict began (under Vandusen)


5) determine which state law to use

6) apply that law. 

g. Stewart (1988) when deciding whether or not to enforce a forum selection clause of a contract, SCOTUS applies federal statute 1404 rather than an Alabama law that looks unfavorably at forum selection clauses.  Reasoning was that if you are chosing btw state and federal law, you can skip questions 1-6 and just ask 2 questions: 1) is the federal law on point (“sufficiently broad to control the issue before the ct”), and 2) is it constitutional?  If yes on both, use fed. Law. (supremacy clause of constitution) 
 Forum selection

3. Forum shopping – why choose federal court over state court system, or vice versa?

a. Law applied – rather have a state system or the federal system applying that state’s law?  Alternatively, which system would better apply federal law?

b. Makeup of the finder of fact: federal trial juries pulled from a wider geographic radius, although still within the boundaries of the state.  Jury pool may be friendlier or less friendly to the party choosing the forum, depending on the type of case, etc.

c. Rules of procedure used – in fed system you get FRCP; in state system, might get version of FRCP, depending on the state’s rules of procedure.

4. Neuborne, 1976 (R 194), “The Myth of Parity”

a. Overall: Powell declared that state and federal courts are fundamentally interchangeable forums likely to provide equivalent protection for federal constitutional rights; Neuborne disagrees.  The parity does not exist; federal question cases are much better off in federal rather than state courts, and federal courts are  institutionally preferable with respect to FQs.

b. Institutional comparison: preliminary observations

i. Fed dist cts are usually compared with state appellate courts; this is not an accurate analogy; state appellate work does not adequately substitute for vigorous constitutional protection at the trial level.

· Expense, delay, and uncertainty belie this comparison with respect to speedy resolution, especially in context of 1st A claims, which are fragile in nature – lengthy process will force litigants to wonder if it’s worth it

· Factfinding is critical in such cases, and the emphasis should therefore be at the trial level

ii. Comparison does not imply that state ct. judges refuse to hear such cases – they’re just less likely to accurately resolve such disputes

iii. Fed judges are not foreign troops called in to oust the bad guy (state ct. judge)

c. Technical competence

i. Fed dist ct judge pool is smaller with respect to state judge pool, and thus better quality (easier to maintain a higher level of quality when appointing a small # of officials rather than staffing a huge department)

· Fed judges usually paid better

· Fed judges seem to be of higher distinction due to the method of their selection; based on professional competence

· Fed ct clerks are usually of higher caliber

· Less case load at the federal level result in higher level of performance

ii. Wouldn’t state ct judge be as likely to err in favor of lawyer’s position as against?

· Clarity of constitutional cases is important in guiding new decisions

· Technically less competent judge not as likely to err on the side of the constitutional claimant as against

· Judicial ability to comprehend a claim is disadvantaged by limited capacity forum

d. Psychological set: Psychological and attitudinal differences make fed judges more likely to vigorously enforce constitutional rights

i. As “heirs“ to a tradition, fed judges feel more responsible to uphold constitutional rights

ii. Fed judges more responsive to SC pronouncements

iii. “Ivory tower”: fed courts more insulated from other more domestic forms of constitutional dispute such as crim cases, family cases

iv. Differences in background: elite, prestigious body imbued traditionally with philosophical values tracking those of  the constitution

e. Insulation from majoritarian pressures

i. Fed judges are appointed for life and removable only for impeachment and are thus as immune from majoritarian pressures as functionally possible, ensuring ability to enforce constitutional rights without fear of reprisal

ii. vs. state judges, who are elected

iii. Where there is strong political pressure, insulated judicial forums are necessary

f. However, there may be costs of the federal forum preference

i. Insulated fed judges may not be sensitive to social context into which his decisions fit – but this is minimized because of geographical proximity to his community

ii. Public support is somewhat mitigated by taking a case to fed ct., but such loss is necessary to assure existence of immunity to political dissatisfaction

iii. Lawyers recognizing fed ct system is preferable may tend to crowd dist ct dockets – which threatens the ct system’s capacity for excellence

iv. Assuming the inferiority of state ct systems with respect to constitutional questions, lawyers may be propagating the split by funneling constitutional Qs to fed cts exclusively – but improving state cts would require force-feeding, and where constitutional rights are at stake, that’s too high of a risk to run.

5. Rubenstein, 1999 (R 201), “The Myth of Superiority”

a. Overall: disagrees with Neuborne’s article with respect to gay rights questions; gay litigants in civil rights actions fare better in state ct system rather than in fed cts.

i. Perhaps fed cts were never better in the first place to protect disfavored claimants – maybe Neuborne’s experience represents a short-term trend

ii. Or perhaps this reveals institutional advantages of state cts in protecting individual rights missing from Neuborne’s depiction

b. The parity debate: central concern was how cases involving federal rights are allocated between the two judicial systems: the structure permitting both state and fed cts to rule on federal issues sets the stage for debate of parity.

c. The experience of gay rights litigators

i. Initial assumptions of most gay rights litigators was as Neuborne described – but long line of fed ct decisions unsympathetic discrimination against gay rights forced many to re-think

ii. Post-Hardwick, may gay rights litigators took cases to state courts and encountered victory in sodomy-law challenges.

iii. Family law is another locus for favorable gay rights decisions (HI’s same-sex marriage), and protection for gay parents.

iv. Statements against sex orientation discrimination have come mostly from state courts

v. Overall, fed cts have not proved uniformly hospitable to civil rights claims, and state cts have not abdicated their responsibility towards the same.

d. Notes on institutional competence of state courts

i. Technical competence

· Fed cts typically don’t hear domestic relations and probate matters; as such, they don’t try many of the cases that involve gay rights

· As a result, state courts are more familiar with gay issues as they fit in a real-world context – appreciate much discretion in the “best interest” standard, and are not shocked at gay people in parental roles

· Challenges Neuborne’s assumption that state ct judges have jaded attitude towards constitutional rights

ii. Psychological set

· Familiarity: state ct interaction with gay people not only give them expertise concerning their rights; also give them insight concerning them and their concerns, and such personal interaction makes bias less likely.

· State judge’s relationship to state legislature: asking fed judge to find state law un-C represents two hurdles (federalism concerns and constitutionality); in state ct, only the second hurdle

· Consequence of victory is more geographically bounded, making it “easier” for a state ct judge to change law

· Quantity of state ct judges statistically favor pro-gay-rights decisions.  Fed judge homogeneity restricts opportunity for exceptional pronouncements

iii. Majoritarian pressures: political pressures on state cts can make them more, not less, institutionally responsive

· In electoral situations, re-election sometimes turns on minority group interest

· State ct judges have more of a valid reason to associate with local political groups – and thus are more informed about gay community

· Fed judge insulation from political events can be harmful, if trends are developing to help one’s cause – life tenure = older fed judges; and younger state ct judges are less likely to harbor biases.

e. Implications

i. Pro-gay litigants show that state cts can be hospitable for civil rights cases, implying that all civil rights attys should follow suit and abandon an automatic presumption of the favorability of fed cts

ii. State ct judges understand real-world consequences; fed judges might be dealing with an abstract notion when deciding a constitutional case

iii. Overall, civil litigators should abandon the rebuttable presumption in favor of fed cts.

6. Cover, 1981 (R 214), “The Use of Jurisdictional Redundancy”

a. Overall: redundancy in the judicial system is beneficial because it allows for a greater probability that the result is “correct.”  Possibly what makes the adjudicatory system a good one is the morass of possible forums.

i. Concurrency between judicial systems is horizontal (state-state) or vertical (state-federal)

ii. Could be an accident; on the other hand the resiliency seems to suggest it was evolutionary

b. Redundancy:

i. Types

· Synchronic: different actions happening at the same time (but whichever crosses the finish line first holds)

· Diachronic: different actions at different times – retrial in different forum in terms of appeals, remand, transfer, etc.

ii. Purposes

· Essential for reliability – metaphor of receiving a message if there is static on the line: greater clarity and less chance of error if there are more listeners, more transmitters, more repetitions of the message.  Degree of certainty increases.

· Applicability of this metaphor to the judicial system: different repetitive devices (trial testimony, exhibits, depos, interrogs, multiple witnesses, same questions repeated) identify potential uncertainty – output is either confirmatory or contradictory

· Also serves as check against self-interest, ideology, and innovation

c. Problems solved by redundancy:

i. Interest (self-interest of incumbent elites in a regime)

· Ex: salary scale of federal judges, political power

· Litigant can avoid this by simply invoking a different, concurrent system

ii. Ideology (more or less unconsciously held values and mores, reflected in governing elites, which tend to serve and justify in general and in long-run terms the social order the elites dominate)

· Fact-finding is often colored by personal value systems and perspectives

· “Relevance” of a fact is seen in different light by different individuals

· Judge-jury overlap and redundancy across jurisdictional lines help alleviate this

· Ideological bias is correctable if political bases are varied – backgrounds of different types of judges are varied (federal vs. state; different groups of states in different geographical areas, etc.)

iii. Innovation

· Proliferation of new ideas and innovations is good for evolving a standard to adapt to the times, but radical new ideas, even if good, need to be tested.  Redundancy allows many systems to “test” an idea before it becomes established ( “polycentric norm articulation”

· Confirmatory redundancy: a good idea is tested and confirmed, and also demonstrated why it is a good idea

· Non-confirmatory redundancy: bad ideas are tested and found to be bad

· Communication of which ideas work and do not work allows complex issues to be dealt with more easily than a unitary system; large number of decision centers dealing with complex issues come up with a variety of approaches, which are communicated to each other

· While dealing with complex issues, some systems may come to erroneous results; redundancy alleviates the litigant from bearing the costs by providing a multiplicity of fora in which to try a claim.

IV. Pleadings

A. A quick look at the structure of the FRCP

· FRCP 1-12: pleading rules – the documents filed in court setting forth claims and defenses

· FRCP 12: motion to dismiss
· FRCP 13-25: party rules

· FRCP 26-37: discovery rules

· FRCP 38-59: trial rules

· FRCP 56: summary judgment
FRCP replaced common law system of writs.  Now every type of lawsuit has same pleading.  Statute written by rules committee, then supreme ct votes on rules and transmits them to congress.  If congress doesn’t act in a certain period of time, they become law.  Some rules come from statutes congress actually passed (e.g. 28 usc 1341). 
FRCP 7: only three types of pleadings: complaint, answer, and reply.
B. The Complaint

Gets the lawsuit started; FRCP 3: “A civil action is commenced by filing a complaint with the court.”

1. Requirements

a. FRCP 8(a)(1): statement of SMJ (FQ, diversity, supplemental)

b. FRCP 8(a)(2): short and plain statement of claim.

c. FRCP 8(a)(3): demand for judgment (or “prayer”)

d. FRCP 8(e)(1): each averment of the pleading shall be simple, concise, and direct.

2. DioGuardi v. Durning, 1944 (500): P’s inarticulate complaint is dismissed after one opportunity to amend.  AC holds that amended complaint, although even worse than the first, satisfies FRCP 8(a) in that it included 1) a short and plain statement, 2) an assertion that P was entitled to relief, and 3) a demand for judgment.

3. Bell v Twombly 2007 (568): P brought suit against against phone companies saying that that they were fixing prices. Ct says this could be done because it’s best for business or not because of conspiracy. Sup Ct says that claim must state enough facts to make claim plausible on its face.
-Twombly and Iqbal raise standard to plausibility from conceivability

a. Court is essentially analyzing the relative favorability of two extremes of the spectrum of requirements of a complaint:

i. Complete: complaint details entire cause of action

· More efficient because the court can look at the claims and know whether or not the claimant has a cause

· Fairer to D, because he knows what he is defending himself against

ii. “Notice” pleading: complaint simply puts D on notice that he is being sued

· Fairness: many Ps won’t be able to figure out on their own what is sufficient for a c/a, and we don’t want to keep them out of court.

· Requiring too much from P at the pleading stage prevents the need for discovery, which develops P’s claim

b. Held: A complaint must state only enough facts to sufficiently notify the opposing party of the claims against him so as to allow him to begin preparing a defense; notice pleading is permitted.  (Not only is it permitted – but this is the way it’s set up to be - since 1938-emphasis on discovery.).  This encourages more motions to dismiss, but since bar is low for pleadings, most things get sorted out in discovery.

c. Exceptions:

i. FRCP 9(b): circumstances of fraud/mistake must be pleaded particularly

ii. FRCP 9(g): items of special damages must be pleaded with specificity (BuffaloCreekDisaster)

iii. Civil rights cases: Leatherman, 1993 (517) disallows heightened pleading requirements in civil rights cases.

C. The Response

1. Requirements

a. FRCP 12(a)(1)(A): D must serve an answer within 20 days of being served with the complaint

b. FRCP 12(b) (and other FRCP 12 motions): motions (motion is not a pleading, it’s an alternative to pleading, and if you win, you never have to answer, therefore don’t have to admit or deny anything) may be made instead of an answer or may be raised within answer:

i. 12(b)(1): Lack of SMJ
ii. 12(b)(2): Lack of PJ
iii. 12(b)(3): Improper venue
iv. 12(b)(4): Insufficient process (adequacy of document itself).
v. 12(b)(5): Insufficient service of process
vi. 12(b)(6): Failure to state claim upon which relief can be granted (descendant of the common law demurrer, but is more specific-p usually given one chance to amend)

vii. 12(b)(7): Failure to join a party under FRCP 19.

viii. 12(e): Motion for more definite statement (must be a pre-answer motion.)

ix. 12(f): Motion to strike

c. Timing, from FRCP 12(g) and (h): (put all rule 12 motions together –those you don’t plead, you lose (except smj), (also, you can still raise (b)(6) in an answer (just not another pre-answer motion.  12(h))3) provides that 12b1 may be raised at any time.

i. FRCP 12(b)(2) – 12(b)(5) must be brought in pre-answer motion or in the answer (alternatively, the first Rule 12 motion) or they are considered waived.

ii. FRCP 12(b)(6) and (7) may be brought later, at any time during trial (but under 12g, can’t file pre-answer 12b6 motion after denial of another pre-answer motion.  See Glannon p.330).

iii. FRCP 12(b)(1) may be brought at any time, even on appeal (Capron).

Also (not from g&h):

12(b) (1)-(5) and (7) are dismissals without prejudice – you can file again.
12(b)(6) 3 examples: 1) Alvin looked at me funny-dismissed with prejudice (even if he came back with new claim that Alvin punched him (in same transaction). 2) Pruitt (we allow her to go forward as though she had made equal protection claim), 3) Dioguardis (we decide not to use 12b6 for unclear claims).
d. Answer (answer is a pleading) needs 2 things

i. Respond to each and every allegation in the complaint (FRCP 8(b)) by

· Admission,

· Denial (failure to deny can be treated as an admission),

· Lack sufficient information (which is treated as a denial).

ii. D must Raise affirmative defenses (FRCP 8(c))

e. Sometimes there’s no response or answer ( default judgment for P

2. Interpretations of FRCP 12(b)(6), the motion to dismiss for failure to state a claim upon which relief can be granted:

a. Case v. State Farm, 1961 (26): P/Case sued employer D/SF after he was terminated.  His suit alleged “malicious meddling and interfering with his work.”  The court interpreted this to mean wrongful termination, but the employment K allowed either party to terminate without cause.  So P’s allegation (they terminated without cause) was permissible, and therefore dismissed upon a FRCP 12(b)(6) motion.  P argued that his civil rights might have been interfered with, but doesn’t allege this in his complaint.  Held: the court will not invent a basis for relief when the complaint does not state one (illustrating a narrow reading of FRCP 12(b)(6).)

b. Pruitt v. Cheney, 1991 (R 19): P/Pruitt sues D/Cheney, etc. (the Army) for wrongful discharge, alleging (1) a 1st A free speech claim that she was discharged after an interview she granted, which resulted in a newspaper article about her homosexuality (which is not a good claim because at that time the military could kick out gays, and besides, the discharge was because she was gay, not because she said she was gay), and (2) EP claim, but this doesn’t appear in the original pleading (which under Case would get the case kicked out under 12(b)(6)).  Here, though, it is held that 12(b)(6) supports the inference that the court has a duty to examine the complaint to see if P is entitled to relief under any possible theory.

c. Amerian Nurses society held: as long as there is one good claim, don’t dismiss (even though bulk of claim was invalid.) 
d. FRCP 12(b)(6) “tests” the sufficiency of the complaint.  Case and Pruitt seem to be the same case, and come out completely differently.

i. Are they the same?

· Pruitt: no opportunity to amend complaint; Case: had opportunity

· Political climate different

ii. Illustrates that 12(b)(6) is open to interpretation, though Pruitt (indicating a more generous reading) is more likely.

D. Amending pleadings

1. FRCP 15 – governs the circumstances under which parties who have already pleaded a case will be permitted to amend the pleadings; allows for the pleadings to accurately reflect the case as it develops.

a. FRCP 15(a), sets forth the basic rules

i. P has the right to amend once before D serves her answer

ii. D has right to amend once within 20 days of serving her answer on P

iii. If there is no right to amend, ask the court – “leave shall be freely given as justice requires”

b. FRCP 15(b), deals with variance, when evidence at trial doesn’t match the pleadings (basically if the other side doesn’t object, evidence is admitted; otherwise it’s inadmissible – but even then, party can seek leave to amend).  You can amend even after TC final judgement.  You want what was actually litigated to be in pleadings.

i. For appeals process and preclusion (winning on something that’s not in the pleadings is a reversible error).
c. FRCP 15(c), deals with amending the pleading after the statute of limitations has run; governs circumstances under which the amendment will be treated as though it was filed on the date of the original pleading (“relating back”).  3 circumstances when pleading can be allowed to relate back (if amendment is granted):

i. FRCP 15(c)(1): when the relevant statute of limitations allows relation back, or

ii. FRCP 15(c)(2): when new claim or defense in amended pleading arose from the same trans/occur. as that set forth in the original proceeding, or

iii. FRCP 15(c)(3): when a new party is joined and the claim against him/her arose from the same trans/occur. as that set forth in the original proceeding.

--new party must have 1) notice that original suit has been filed (within stat of lims-but see Glannon 347)and 2) must know or should have known that they would be a party but for a mistake concerning the identity of the proper party..

2. Beeck v. Aquaslide, 1977 (551): P brings claim for injury incurred on a defective waterslide; sues everyone including the believed manufacturer of the slide, in fed ct.

Discovery and investigation reveals that D manufactured the slide, so D(4) is amended to reflect this (under FRCP 15(a)) … Then, six months after P’s statute of limitations had run out, D’s president investigates that D in fact did not manufacture the slide; D moved to amend and this was granted.  P appealed, since he was precluded from bringing the suit against the correct manufacturer.

Held that the court did not abuse its discretion by allowing an amendment to an answer which initially admitted manufacture but now seeks to deny.  Essentially the court determined that as a result of the balancing act of weighing D’s interest of being stuck in the lawsuit even though D did not manufacture the slide, vs. P’s inability to sue another D because the statute of limitations on his claim had run.


     3.  Worthington v. Wilson 1992 (557) Worthington sues Police officers #1 and #2, then wants

to amend and include names of 
actual officers.  Ct finds that it wasn’t a “mistake” so doesn’t relate back.

E. Provisions to Ensure Truthful Allegations Rule (FRCP 11)

Because of the generally liberal and permissive nature of the Rules (low threshold for stating a claim, allowing amendments to pleadings) to allow a case to be decided on the merits, as opposed to the pleadings, the system is sometimes strained.  We don’t want frivolous and/or vexacious lawsuits to be able to proceed into discovery and trial – so we have other Rules imposing sanctions for frivolous or harassing claims. (another sanction rule is 28 §1927)
1. FRCP 11:

a. FRCP 11(a) requires an attorney’s signature on all pleadings, or the signature of the party if he has no attorney.

b. FRCP 11(b): by presenting and signing the pleading, the party certifies that
i. 11(b)(1): It is not for an improper purpose (such as to harass) (hard to police),

ii. 11(b)(2): Legal contentions are warranted by existing law, or by a non-frivolous argument for its extension, modification, or reversal or establishment of a new law (doesn’t have to be specifically identified or “flagged”),

iii. 11(b)(3): The allegations have evidentiary support, or are likely to (must be specifically identified, or “flagged”, if they currently lack evidentiary support—b/c we assume judge knows LAW in 11b2, but facts are completely provided by attorney, so higher threshold for presenting them. 

iv. 11(b)(4): The denials are based either on evidence, or lack of information

c. FRCP 11(c): Allows courts to impose limited sanctions for violations of 11(b), sua sponte or on the basis of a motion.  (c)(2)(A): clients cannot be sanctioned for not flagging a change of law.

i. FRCP 11 was changed in 1993 as a result of cases like these, now allowing a “safe harbor provision” in (c)(1)(A), and allowing that courts “may” sanction, as opposed to “shall” sanction. 

Rule 11 intends to deter not compensate.
2. 1927: counsel pays for excessive costs if they purposefully delay or frustrate proceedings.

3. Illustrative case: Zuc: very shakey case, but was it willful/bad faith?  Hard to prove.  
i. Bottom line: We don’t want lawyers to have to jump over these obstacles; we want them to zealously represent their clients – and this is allowable and non-sanctionable under FRCP 11 as long as the motions and pleadings can reasonably be supported in law or in fact.

4. Threshold question about rule 11: should the legal system be used to make inquiry (like BCD) if lawyer has a subjective belief that claim is valid?  Language of 11b1 says you need to do a reasonable inquiry.  This gets us closer to an objective rule…so we look to 11b 2, 3, and 4 to see if inquiry was reasonable.

5. Illustrative of different visions of the attorney:

a. From Golden Eagle materials:

i. Zealous advocate ( lots of leeway, vs.

ii. Officer of the court ( less leeway, because the attorney plays more of a public function

b. From Surowitz: 

i. Expertise-driven ( lawyers might seem to be making the decisions, but justice turns on their expertise and skill, vs.

· Con: full of booby traps

· Pro: we’d rather have the pilot fly the plane than a passenger

ii. Public, communal vision of lawyering ( we’re all in this together to find justice

Gar case:

Attorneys read about case in paper and rush into court to bring claim. They were sanctioned. Must tell opposing counsel that you are filing Rule 11 and he gets 21 days to respond.

6. Joinder

F. Introduction

Most lawsuits are not one-party, one-claim.  Joinder provisions are rules and statutes allowing the parties to expand the scope of the litigation by including other parties and claims in the original proceeding.  The Rules, as most other ones, are fairly liberal.  The goals throughout this section are several:

(1) Learn the relevant nomenclature

(2) Each new device must have a basis in the FRCP, and satisfy procedural elements

(3) Each new device must satisfy jurisdictional elements

(4) Each device has an effect on the nature of the judgment, and vice versa; for preclusion, we want to know what has been litigated

(5) Policy-oriented analysis: why do we do this?

i. Usually efficiency reasons, reflected in rule pertaining to issues arising from the same transaction or occurrence

ii. At some point, efficiency cuts the other way, and becomes inefficient in terms of inadequate representation of the needs of all parties involved

G. Joinder of Claims

(13 and 18 deal with claims, while 19, 20 deal with parties/persons- 14 is kinda both)

the joinder rules care about externalities, making sure people have a day in court (intervention, necc. Party).  We also want consistent judgments.  We say we want efficiency but LASA seems crazy.  Rules 13i, 42 and 21 are judicial scissors for when things get out of control.

1. Claim Joinder by Plaintiffs (not always P-its person making a claim)

a. FRCP 18(a): A party asserting a claim (original claim, counterclaim, cross-claim, 3rd-party claim) may join all claims against persons already parties to a case, even if claims are unrelated to one another.  Note: A cross-claimant must have already asserted a proper cross-claim under 13g or 14a (arising out of same transaxn/occurrence) before they can assert an unrelated claim under this rule.

i. Justification is efficiency.

ii. Discretionary – but if a party chooses not to join a claim, and it arises from the same t/o of the original claim, the party may be barred from bringing it later – the “may” be a “must.”  Refer to FRCP 13(a) in VI.A.2.a.i, infra.

b. FRCP 42: consolidation and separate trials; allows court to control the manner in which the case is tried.  May consolidate several actions into one, or separate trials within a single action (court may not consolidate actions that do not share common issues of law or fact).

2. Claim Joinder by Defendants

a. Counterclaims

Claims against an opposing party; two kinds:

i. Compulsory counterclaims; FRCP 13(a): pleading shall state a counterclaim arising out of the same transaction or occurrence as the opposing party’s claim.  If compulsory counterclaim is not asserted, it is barred from being litigated anew, by res judicata.  (this was interpreted broadly in Haywood Robinson) Exceptions:

· 13(a)(1): Counterclaim need not be asserted if at the time the action was commenced the claim was the subject of another pending action (for instance, in another court system).

· 13(a)(2): Counterclaim need not be asserted if the opposing party brought suit by attachment or other process by which the court did not acquire in personam jurisdiction and the pleader is not stating any counterclaim under FRCP 13.

ii. Permissive counterclaims; FRCP 13(b): pleading may state a counterclaim not arising out of the same transaction or occurrence as the opposing party’s claim.

iii. Remember: must examine federal SMJ, for every claim.

· Hypo 1: 

· P (NC) sues D (SC) in fed. ct. for $100,000 (diversity)

· D has compulsory counterclaim against P for $250,000

· Procedurally ok – check for fed SMJ: still have diversity ( (
iv. Relationship between 13(a) and § 1367: if 13(a) is same t/o, almost always have SMJ via supplemental jurisdiction, through § 1367.

· Hypo 2:

· P (NC) sues D (SC) in fed. ct. for $100,000 (diversity)

· D has compulsory counterclaim against P for $50,000

· Procedurally ok – check for fed SMJ: no diversity bc no amt in controversy!

· So look to supplemental jurisdiction:

· § 1367(a)?  YES!  Arises from same t/o (it has to, by definition, to be a compulsory counterclaim)

· § 1367(b)?  Not killed!  Only kills claims by P!

· Therefore supplemental jurisdiction allows SMJ over the compulsory counterclaim!

b. Cross-claims

Claims against a co-party; only one kind.

i. Permissive: FRCP 13(g): pleading may state a cross-claim arising out of the same transaction or occurrence as either the original claim, or a counterclaim.

· May be for indemnification; may not.

· Always permissive.  Permissive because it’s more tangential; may be brought later – but must be from same t/o.

· Relationship between 13(g) and § 1367 (same t/o vs. same case or controversy:

· Essentially t/o = c/c, or t/o is included in c/c

· Hypo 3:

· P (NC) sues D1 (SC) in fed. ct. for $100,000 (diversity), for a car wreck

· D1, if she has a claim against P for $100,000 arising from the car wreck, it’s compulsory (fed SMJ ok; see Hypo 1 and 2)

· D1, if she has a claim against D2 (SC) for $100,000, arising from the car wreck, it’s a cross-claim and therefore permissive (as are all cross-claims) – but may she bring it?

· Procedurally ok – check for SMJ: no diversity!

· So look to supplemental jurisdiction:

· § 1367(a)?  YES!  Arises from same t/o (has to by defn.)

· § 1367(b)?  YES!  Only kills claims by Ps.

· Therefore supplemental jurisdiction allows the cross-claim!
ii. LASA Per L’Industria v. Alexander, 1969 (601): Crazy mixed-up scenario of claims, counterclaims, and cross-claims arising out a controversy regarding the building of the Memphis City Hall and the marble used therein.  Essentially, the court allows a broad reading of “same transaction or occurrence” to mean any claim arising out of the issue of who is responsible for the defects in the marble used to build the City Hall.

· Demonstration of policy goal underlying the interpretation of t/o: efficiency for both the parties and the courts to resolve all of the complex issues in one proceeding, because many of the factual issues involved are common to all of the claims.  Also, to avoid inconsistent outcomes.

· FRCP 13(g) can be interpreted in two ways in this case:

· To be read as allowing claims arising out of the same t/o of defects of the marble (broad; favored)

· To be read as only allowing claims arising from the original contract (which was between LASA and Alexander only) (narrow; disfavored)

· FRCP 42: if claims should not be tried together for reasons of justice or efficiency, the judge has the discretion to hear them together or separate them out.

c.  FRCP 13(h) Additional people may be made parties to counterclaim or cross-claim as long as it meets the requirements of rule 19 and 20.
H. Joinder of Parties

1. Permissive Joinder

a. FRCP 20: a)All persons may join in one action as plaintiffs, and all persons may be joined in one action as defendants, if they assert (or if there is asserted against them) any right to relief in respect to or arising out of the same transaction or occurrence (or series of) and if any question of law or fact common to all defendants will rise in the action. (this rule worded to only apply to joinder of parties by orig. Ps, exception 13(h).) b)Court may order separate trials to avoid delay or prejudice among joined parties.

b. FRCP 21: Misjoinder is not grounds for dismissal of an action; the parties are sorted out and the heart of the action is what’s important.

2. Necessary and Indispensable Parties

a. Issues here will always involve someone left out of the case!  Sometimes a person (X) is so interested in what’s going on, the court will reach out and grab X.  Question is, who must be joined? – and what happens if they can’t be?  There are three steps (b – d):

b. FRCP 19(a) gives three tests, any of which will render X a “necessary” party:

i. FRCP 19(a)(1): if X is not included, can the court accord complete relief to those already parties?  (If NO ( X is necessary)

or

ii. FRCP 19(a)(2)(i): might X’s interests be harmed if she is not included?  (If YES ( X is necessary.

or

iii. FRCP 19(a)(2)(ii): do X’s claims and interests subject D to the threat of multiple liability?  (If YES ( X is necessary).

iv. If X is necessary, X must be joined … if feasible.

c. Is joining X feasible?  Question boils down to court’s PJ over X, or whether inclusion of X will destroy diversity jurisdiction.

i. If court has no PJ over X ( not feasible.

ii. If joinder of X will destroy diversity jurisdiction ( not feasible.

iii. If X objects to venue and joinder of X would make venue improper ( not feasible.

d. Finally, if X is necessary, but joinder is not feasible:

i. FRCP 19(b): either proceed without X, or dismiss the entire action

ii. The court is given a lot of discretion to determine “whether in equity and good conscience” the action should proceed or be dismissed; four factors (not exhaustive) are given:

· To what extent will a judgment entered in X’s absence be prejudicial to either X, or to those already parties?

· To what extent can this prejudice be lessened or avoided, by other measures?

· Will a judgment rendered in X’s absence be adequate (in terms of efficiency and finality of judgment)?

· Will P have an adequate remedy if the action is dismissed for nonjoinder (such as an alternate forum)?

iii. If the action is dismissed, only then is X labeled as “indispensable.”  Otherwise, if the action proceeds without X he is merely “necessary.”

iv. If not feasible, the court does not necessarily have to dismiss the suit – only if “in equity and good conscience” can the case be dismissed should it be.

v. The test for determining indispensability essentially balances the interests of the plaintiff, the defendants, the absentee, and the public.

e. Temple v. Synthes Corp., 1990 (29): P/Temple sued his doctor, the hospital, and a medical manufacturer (Synthes) in separate proceedings, for injuries sustained when a metal plate and screw device in his spine malfunctioned.  Synthes moved to dismiss under FRCP 12(b)(7) for failure to join the other tortfeasors in the suit against Synthes.  Court ordered P to join the other tortfeasors; he refused, the case was dismissed.  The SC held that joint tortfeasors do not always have to be joined … following the FRCP 19 test shows that the other tortfeasors were permissive.  Using an interest-balancing approach, it’s better for P not to have to join them all (since recovery might be lessened by each of them blaming the others).

f. Bank of California  v Superior Court  
3. Impleader

	Mnemonic:

If the device starts with “C” ( involves existing parties

If the device starts with “I” ( involves new parties


a. The use of impleader is generally to permit Ds to join other persons, not yet parties, who may be obligated to reimburse D for some or all of that party’s liability (indemnification)
b. FRCP 14(a): When D may bring in a new party: A new party may be brought in by D to indemnify D for his liability to P (much narrower than “same transaction or occurrence”). (within 10 days w/o leave of ct.  but ct can still deny: see glannon 256).

i. Nomenclature: new party is “third-party D”, and original D is “third-party P.”

ii. Also, third-party D may assert a claim against original P arising out of the same transaction or occurrence.  Same applies for P against third-party D 

***claims must satisfy federal SMJ – (but don’t involve orig. P in claims between 3rd-p P and 3rd-p D when determining diversity: focus only on the two parties at either end of the claim.  If no diversity, maybe still SMJ through 1367).  3rd party is also disregarded when venue is considered (see glannon 257).

***3rd party D must also be subject to PJ.

iii. 3rd party D may assert defenses against 3rd party claim or agaist P’s claim against original D (b/c is orig. claim is defeted, 3rd party claim necc. is too.)  

c. FRCP 14(b): When P may bring in a new party: when a counterclaim is brought against P, a new party may be brought in by P under the same circumstances as in 14(a).

d. Kroger, revisited (see III.D.2.e.ii, supra): P/Kroger (IA) sued OPPD (NE) in fed ct. under § 1332 (diversity).  OPPD impleaded Owen Eq. Co. under FRCP 14.  P amended and brought complaint against Owen under FRCP 20; OPPD got summary judgment and dropped out.  P could not maintain her suit against Owen in fed. ct. because it was discovered that Owen was in IA – destroying diversity.  Since P could not have brought the case against Owen on its own originally, § 1367(b) blocks supplemental jurisdiction.

I. Party Structure

1. Intervention

a. FRCP 24: governs when persons not already parties may intervene.  Device starts with an “I” – joining someone new; in fact, she joins herself!  Intervention is a party “parachuting in” to an existing lawsuit.

i. FRCP 24(a)(2): Intervention of right: a person shall be permitted to intervene if she can show

· That she has interest in the matter of the pending litigation,

· That her interest may be impaired if she is not joined, and 

· That her interest is not adequately protected (she is not adequately represented) if she is not joined.

· (FRCP 24(a)(1) allows intervention by right if statute grants an unconditional right to intervene.)

· compare w 19(1)Interest, 2)(i)may be Impared, (ii)inconsistent obligation.
ii. FRCP 24(b)(2): Permissive intervention: a person may be permitted to intervene if her claim or defense has a question of law or fact in common with the main action.

· (FRCP 24(b)(1) allows intervention if statute grants a conditional right to intervene.)

· Up to the court to allow intervention in this case.

iii. Only timing requirement is “timely manner.”

b. Smuck v. Hobson, 1969 (669): D/Hobson won a class action suit against underprivileged school children (who had claimed EP violation).  School Board decided they didn’t want to appeal, but P/Smuck (School Board member) and Hansen (ex-superintendent) decided to do so, and Hansen and 20 parents moved to intervene.

i. Issue: should the parties be allowed to intervene, after a judgment on the merits of the case has been made?

ii. Held: YES – interested third parties may intervene in an action after a judgment has been made, provided they satisfy the requirements of FRCP 24(a).  Smuck has no appealable interest, since he is bound by the Board’s decision.  Hansen likewise has no standing, since he’s resigned.  But the 20 parents:

· Have an interest in their children’s education,

· Would have their interest impeded if not allowed to intervene, and

· Are not adequately represented by the School Board, who decided not to appeal the judgment (which is probably why they didn’t intervene in the underlying action; they thought their interest would be adequately protected, but the School Board dropped the ball).

2. Interpleader

a. Intro: very specialized litigation; parties are fighting over the ownership of a thing, to which there are various claimants.

i. The person holding the thing is the stakeholder, and he starts a lawsuit by invoking an interpleader action against all of the claimants as defendants.

ii. Ex: two people each claim to be the sole beneficiary of an insurance policy; insurance company (in the absence of interpleader) would be forced to defend against two actions, and face the possibility that both claimants might win … instead, interpleader allows the insurance company to pay the $ into court and allow the claimants to fight over it.

b. Two kinds of interpleader:

i. Rule interpleader (FRCP 22), which “provided in addition to and in no way supersedes or limits” statutory interpleader

ii. Statutory interpleader (§§ 1335, 1391, and 2361).

iii. Differences:

· Diversity:

· Rule ( stakeholder must be diverse from every claimant (complete diversity)

· Statutory (§ 1335(a)(1)) ( one claimant diverse from another claimant is sufficient (“minimal diversity”)

· Amount in controversy:

· Rule ( over $75,000

· Statutory (§ 1335(a)) ( $500 or more

· Venue

· Rule ( § 1391, same as any other case

· Statutory (§ 1397) ( venue is laid in district where any claimant resides

· Service of process:

· Rule ( same as other FRCP

· Statutory (§ 2361) ( nationwide service of process

iv. When/why would you use one over the other?

· Most obvious case: in interpleader cases when all claimants are from the same state ( must use rule interpleader.

· Otherwise, statutory interpleader is used: greater reach, and easier diversity requirements.  Rule interpleader is invoked when statutory interpleader cannot be used.

c. State Farm v. Tashire, 1967 (657): regarded a collision between a Greyhound bus and a pickup truck.  Several injured bus passengers bring claims against Greyhound, the bus driver, the truck driver, and the truck owner.  Before any claims are addressed, P/State Farm (truck driver’s insurer) brings an interpleader action in fed. ct., paying the limit of their liability of $20K into court.  Several issues here:

i. Constitutionality of the “minimal diversity” requirement of § 1335 – which is upheld

ii. Permissibility of State Farm to put adjudication of all of the other claims on hold until the resolution of the interpleader action – held that the interpleader statutes are liberally construed with respect to P’s obtaining of interpleader whenever two or more claimants may claim an interest in the fund which is the subject of the action.  Otherwise the race for judgment might result in the first claimant getting a disproportionate slice of the available funds.  Interpleader serves the interest of both the stakeholder by not subjecting him to multiple litigation, and also of the claimants by ensuring that each gets their fair share of the prize.

iii. However, interpleader should not always collapse the entire litigation to a single forum or proceeding, because claimants’ claims not involving the stakeholder might not adequately be addressed by the interpleader action.

J. Class Actions

1. Basis: FRCP 23.  An incorrect theory of class action is everyone going down to the courthouse together to litigate a claim.  Class action is representative litigation; of one representative speaking on behalf of a group so large that joinder is impracticable.  The class representative represents the entire class, and persons in that class are bound by the judgment.

a. Prerequisites: The class must be certified.  There are seven requirements:

i. First, There must be a class (an ascertainable group that claims to be injured.  Can’t be too vague (“all poor people”) or too complex (“all people with Spanish surnames having Spanish, Mexican, or Indian ancestry who speak Spanish as a primary or secondary language”).

ii. Second, the class representative must be a member of the class.

iii. FRCP 23(a) asks whether we have the right rep/class. A class action must satisfy all four express requirements:

1)Numerosity (too many people for practicable joinder of all of them) at least 40

2)Commonality (some questions of law or fact common to all class members)

3)Typicality (the class rep’s claim must be typical of those of the class members)

4)The class rep (& her lawyer) must adequately represent the class’ interests

iv. FRCP 23(b) asks when is representative litigation appropriate.  A class action must be one of the following types (they all represent ways individual lawsuit would fail to be adequate):

· FRCP 23(b)(1): “Prejudice Class Actions” (limited funds) – set amount of funds available, court adjudicates everyone’s rights at once and splits up the amount available (difference between this and interpleader is who brings the suit) (no opting out).
· Idea here – or interest served – is fairness: solves the race-to-the-courthouse problem; the pie is split more evenly and equally.

· A) prevents inconsistency/incompatible standards. B)prevents adjudication that would impede/impair non-parties interests.

· FRCP 23(b)(2): final injunctive /declaratory relief (civil rights cases, like Brown v. BOE); Ps seek order from the court allowing/disallowing a course of action. (notice not essential)
· Idea here is externality, because P bringing suit has no way to settle her controversy without affecting many other parties

· Rubenstein contends that courts should have power to make cases like this class actions automatically, because ultimately class actions do not subordinate individual rights. 
· FRCP 23(b)(3): (seeking $) - the common question class action.  Questions of law or fact common to class must predominate over any questions affecting individual members, and class action method must be the superior method available for fair and efficient adjudication (this is why mass tort class actions work – i.e., a plane crash; everyone injured in the same crash – vs. a toxic tort action which might not work so well – i.e., cigarette company; everyone injured at different times, to different extents, by different degrees of smoking, etc.) ct considers 4 factors.  See Supp65.  P can opt out, so notice is mandatory.
· Idea here is collective action: no way any individual in the class could solve the problem on their own (except by direct governmental action), so on their own, individuals would not litigate except for a class action.

· Also interest in efficiency: if a class of individuals on their own would litigate, both D and courts have interest in solving many similar problems at the same time.

b. Settlement: FRCP 23(e) provides that a class action cannot be dismissed or settled without court approval, and notice of proposed dismissal or settlement must be given to all class members.  Settlement=judgment (preclusive)

c. Attorney’s role: class action attorneys exert much greater control over the course of the class action lawsuit, because class reps generally provide less supervision and guidance than other kinds of clients.

d. 23(f)- class certification can be appealed interlocutorily within 10 days of certification (within discretion of appeals ct.)

e. FRCP 23(c)(2) and (c)(3): Parties bound by a class action judgment

i. In (b)(3) class actions, members are bound by judgment unless they opt out of the class.  Individual Notice is therefore required.  (not so for 23(b)(1)&(2))
ii. Class members cannot opt out of (b)(1) and (b)(2) class actions.

iii. Falcon 23(a)2-3. issue of class rep. not being representative of whole class (those who were discriminated against in hiring v those who were discriminated against in promotions.  We worry about people with conflicting interests representing eachother.
iv. Castano 23(b)(3) Cigarette case.  Common issues: addiction, deception, fraud.  Non-common issues: individual sickness, damages, reliance.  Also concern about trying out a claim that had never been tried before.To bring a 23b3 class action for $ damages, common issues must predominate.
v. Hansberry v. Lee, 23(a)4 1940 (704): P/Lee (white) on behalf of white landowners, brought suit seeking enforcement of a restrictive covenant to enjoin the sale of property to D/Hansberry (African-American).  The validity of the covenant was found in an earlier lawsuit, so P claims res judicata when D contends the unconstitutionality of the covenant.  However, the SC recognized an exception in class action lawsuits, which does bind individuals not parties to the original action.  BUT D’s interests were not adequately represented in the first lawsuit, so D is not bound by the effect.  Due process is violated when a party is bound by the effects of a previous lawsuit, in which that party’s interests are not adequately represented.  This locates adequacy requirement in constitution.  Gives a way to get out from under a jment.

f. Notice to absent class members:

i. In (b)(3) class action, class rep (not the court) must give individual notice to all class members reasonably identifiable, by best method practicable under the circumstances (FRCP 23(c)(2))

· Costs are borne by the party seeking class treatment

· Content of notice in FRCP 23(c)(2)
· Notice requirement with opt-out provision satisfies DP (see Phillips, infra)

ii. In (b)(1) and (b)(2) actions, court has power to shape the form of notice (from FRCP 23(d)(1)(b)); most courts issue general notice, such as by publication.

2. Personal jurisdiction in class actions

a. Phillips Petroleum Co. v. Shutts, 1985 (725).  Owners of land brought class action against D/gas co. for unpaid royalties.  Final class was 28,100 members from all 50 states.  Action was brought in KS st. ct., which applied KS law, even though 99% of the gas leases and 97% of the class members had no connection to KS except for the lawsuit.  D appealed, contending DP violation of absent P class members (no minimum contacts).

i. Held: Ps in class actions are not haled anywhere to defend themselves, have their interests adequately represented by the class rep (be definition), and thus do not have to inconvenience themselves to travel – therefore no DP violation of absent Ps.  Also, notice by mail and opt-out provision satisfied OTBH/DP concerns of binding absent plaintiffs.

ii. Choice of Law:  Finally, however, the court erred in applying KS law: “for a State’s substantive law to be selected in a constitutionally permissible manner, that State must have a significant contact … such that choice of its law is neither arbitrary or fundamentally unfair.”  Since 99% of the claims did not involve KS, state didn’t have substantial enough interest to justify imposition of state substantive law (an no one would have envisioned that Kansas law would apply).

iii. Bottom line: to satisfy DP concerns in a class action suit, P’s interests must be adequately represented by the class rep, and P must be given notice and an opportunity to opt-out.

3. Subject matter jurisdiction in class actions

a. Based on FedQ: no problem, because diversity doesn’t matter.

b. Based on diversity: used to be problems.

i. Diversity of citizenship: (if not CAFA: For determination of diversity of citizenship in class actions, the citizenship of the named parties forms the basis, and use Exxon for amt in ctrvcy.
ii.  In CAFA 2005: Any diversity meets requirement!

iii. Amount in controversy: It was previously held that each class member in a (b)(3) class action must satisfy the jurisdictional-amount requirement (Zahn, 1973 (722) BUT Exxon in 2005 ruled that if at least one party meets A-in-C requirement, you can bring the rest on supp juris (held that nothing in 1367 (b) prevents it).

iv. CAFA (class action fairness act) amends 1332 to make federal district cts available to any class action with more than 100 Ps where amt in controversy exceeds $5 million and any one P is diverse from any one D (can aggregate claims to get to $5mil). (this actually gives D ability to remove.  Implications?

4. Venue in class action: courts look to the residence of the class rep alone, rather than to the residence of every class member.

Some final notes on class actions: we’ve basically created an incentive for private action.  More enforcement through private action than what government can do alone.  Not letting small harms go unchecked.  But, how do you create the right/fair incentives and punish wrong doing? 

Class action is all about preclusion, Ds have an interest in this.

V. Discovery

A. Introduction; the purposes of discovery

The wide variety of liberal discovery devices under the Rules make in unnecessary for parties to provide a detailed statement of all of the facts at the pleading stage, so we really don’t know fully what the case is about until discovery, which allows the issues to be framed accurately and thoroughly.  3 questions:

WHY?

Discovery thus has three major purposes:

Preservation of material that might not otherwise be available at trial (like testimony of sick or aged witnesses, copies of documents that might be destroyed or lost, etc.).

Ascertainment and isolation of issue actually in controversy.

Determination of what testimony and other evidence is available on each of the disputed factual issues – we want full disclosure, no surprises.  We also want to know if trial can simply be averted, if enough determinative facts are found.

HOW? Tools, see below.

WHAT does it teach us about our adjudicatory process?

-Fact development is done by parties not judge. (only 2 reasons you wld go to judge are 

to block and to compel.  Judge/parties hope to avoid this).

-Parties share everything; less than adversarial? so how do you advocate for your client?

B. What is Discoverable?

1. FRCP 26(b): Discovery scope and limits:

a. FRCP 26(b)(1): Anything relevant to the subject matter, unless privileged … “need not be admissible at trial if the information sought appears reasonably calculated to lead to the discovery of admissible evidence” – very broad scope, but does not mean limitless.

b. FRCP 26(b)(2): Limits:

i. Unreasonably cumulative or duplicative, or obtainable from another source that is more convenient, less burdensome, or less expensive,

ii. Material the party seeking discovery has already had ample opportunity to discover

iii. If the burden or expense of discovery outweighs the likely benefit

c. FRCP 26(b)(3): The other party’s or their attorney’s work product (things prepared in anticipation of litigation) may only be discovered upon a showing of substantial need of the materials and undue hardship in obtaining them somewhere else.

i. Subset of opinion work product (mental notes, impressions, and legal theories of the attorney) seems to be absolutely immune.

2. Hickman v. Taylor, 1947 (816): 5 crewmembers drowned when a tug sank.  In anticipation of a possible lawsuit, Fortenbaugh (D/Taylor’s atty) interviewed survivors.  P/Hickman brought action and sought to compel Fortenbaugh’s interviews.

a. Note: since Fortenbaugh is not a party, limited discovery devices available to get the interview notes – pretty much restricted to deposition with subpoena duces tecum.  P used the wrong rule (interrogatory) to obtain the info.

b. Held: although the interview memos are relevant, and not privileged (under the attorney-client privilege – because interviewees were not his clients), they were prepared in anticipation and were thus protected from discovery.  In this case, maybe substantial need, but no undue hardship because P would have interviewed the survivors themselves.

c. Bottom line: facts are discoverable, not strategy.  An attorney’s strategy is important – so important that this doctrine was made up out of thin air and codified as FRCP 26(b)(3) – because it preserves the adversary nature of the system.  If all the facts are known, sometimes the only thing that will win the case is the strategy of the lawyers.

3. DiMichel v. South Buffalo Ry. Co., 1992 (31): P/DiMichel, was injured at work, and sued D/South Buffalo; during pretrial discovery P asked D to disclose any surveillance tapes they had made of him (to the P’s advantage to see if D has procured anything in terms of surveillance that they might use to disprove P’s claim).  D refused, and P sought to compel; TC granted motion; D appealed.

a. AC held that any such tapes were prepared in anticipation of litigation, and thus subject to a qualified privilege – which P overcomes because of his substantial need (tapes can have enormous effect on jury, especially given the editable quality of them – or their ability to show something out of context) and undue hardship (obviously he can’t obtain the tapes any other way).  But, need to take P’s deposition first – might be inconsistent.  Tapes used to impeach on cross-examination.

C. Overview of Discovery Devices

1. FRCP 26(a): Required disclosures – three times before trial, parties have to disclose information even if no one asks for it:

a. FRCP 26(a)(1) Initial disclosures – must be made 10 days after the initial discovery  meeting of the parties

i. 26(a)(1)(A) – name and contact info of each individual likely to have discoverable information that the disclosing party may use to support its claims, unless soley for impeachment.

ii. 26(a)(1)(B) – documents and other tangible items that the disclosing party may use to support its claims (undelined portion is new language, amended in 2000.  Used to read: “relevant to disputed facts alleged with particularity.”
iii. 26(a)(1)(C) – computation of damages claimed

iv. 26(a)(1)(D) – insurance agreements

Cummings v. GM (2004) GM didn’t turn over tape of safety trial in initial disclosure which would have helped P but wasn’t the exact car.  Ct holds for GM because under amended language they don’t have to turn evidence over initially that they don’t plan to use.  Also, 10th cir. Says P’s request too broad- too burdensome on D.

b. FRCP 26(a)(2) Disclosure of expert testimony: identity of experts + a report of what they will say.

c. FRCP 26(a)(3) Pretrial disclosures: stuff that the party may use at trial: identity of witnesses (and contact info), their depositions, and identification of each document or exhibit to be produced.  Must be disclosed at least 30 days before trial.

d. FRCP 26(c) protective order
2. FRCP 30: Depositions: A party may take the testimony of any person, including a party, by deposition upon oral examination, in general without leave of the court (30(a)(1)).

a. Details:

i. Must provide reasonable notice to all parties in advance of the depo

ii. Depo taken with a court-appointed officer present, unless otherwise agreed beforehand by the parties

iii. Can ask deponent to bring documents (subpoena duces tecum)

iv. Everything is recorded, of course.

v. Can depose non-parties, but better subpoena them – otherwise they are not required to show up

b. FRCP 31: Written depositions: deponent may be read a list of written questions, to answer orally

c. FRCP 32: Use of depositions: at trial, depo may be admitted and used for various reasons including impeachment of witnesses.

3. FRCP 33: Interrogatories: written questions answered by written replies (under oath); can only address to other parties only; party must submit reply within 30 days; limit of 25 interrogatories can be served.

4. FRCP 34: Request for production of documents: parties may request documents from other parties only (except via a deposition + subpoena duces tecum).  Request for production of documents may include permitted entry upon land for inspection.

5. FRCP 35: Request for physical examination of persons: parties may compel physical examination of someone within a party’s control – but court order is necessary (this is the only device requiring a court order), and will be given usually only when physical condition of a party is at issue.

6. FRCP 36: Request for admissions: parties may serve upon other parties (not non-parties) requests for admission or denial of matters.  The matter is considered admitted unless denied, or unless the party served with a request sets forth reasons why they can’t admit or deny the matter.

This device takes matters out of controversy; narrows the scope of what is at issue.

7. FRCP 37: Motions to compel; sanctions: when a party does not cooperate with discovery, the court may get involved.  Getting another party penalized takes 2 steps: must get court to compel production, and then move for sanctions if the compelled party does not comply.

a. FRCP 37(a): Motion to compel – party moves for a court order requiring another party to hand over info … other party may reply with 26(c), a protective order against disclosure of certain information

b. FRCP 37(b): Sanctions – if the 37(a) motion is granted and the other party refuses to comply, the court may impose sanctions – court has much discretion.

8. FRCP 45: Subpoena: may be necessary to aid in discovery from persons not parties; court-issued, but court must have SMJ before issuing.

D. American system of discovery, and alternatives

1. Langbein, 1985 (R 311): “The German Advantage in Civil Procedure”

a. Overall: two fundamental differences between German and Anglo-American civil procedure that render the former advantageous:

i. Court, rather than parties’ lawyers, takes the main responsibility for gathering and sifting evidence (although the lawyers keep a watchful eye on the proceedings)

ii. No distinction between pretrial and trial, between discovering evidence and presenting it.

b. Other differences

i. Initiation: like in American system, lawsuit is commenced with a complaint.  However, German document proposes means of proof for factual contentions: documents are scheduled and/or appended, witnesses are identified.  The answer is similar.  But no factual research has been done.

ii. Judicial preparation: judge examines pleadings, schedules a hearing when he has an idea of the case – judge may summon witnesses as well.

iii. Hearing: circumstances dictate the course – sometimes can be resolved; otherwise the judge sets a sequence for examination of witnesses.

iv. Examining and recording: judge examines witnesses, and then either party may pose additional questions.  Testimony is seldom verbatim; judge will pause to dictate summaries – these summaries form the building blocks from which the court will fashion findings of fact for judgment.  In civil litigation judges sit without juries, and the rules of evidence (if there are any at all) and incredibly liberal.

v. Expertise: judge may resolve technical matters by consulting with the parties and selecting an expert.

vi. Further contributions of counsel: after witness testimony, counsel get to comment orally or in writing, to advance theories or suggest proofs.  Many hearings are therefore necessary.

c. Advantages:

i. Economy of time and truthfulness: witnesses are usually interviewed once, as opposed to direct, cross, and re-direct, during which the witness may guess what the party is going after and either hide it or mold his story accordingly.

· German lawyers suggest witnesses and have no out-of-court contact with them.

ii. Relaxed sequence rules; concepts of P’s case and D’s case are unknown

iii. In American system we have to discover entire case before it goes to trial – and once it does, no more discovery.

iv. Episodic nature of German system lessens theatrics and tension, and encourages settlement.

v. Perverse incentives: the more likely an expert witness will be measured and impartial, the less likely he is to be used in American system.

· German system is expert prone: court-selected and court-instructed, and prepares a written opinion in advance, to which parties may address questions

· Litigants may produce their own experts but their testimony is sensibly discounted

d. Adversary nature

i. Apart from fact-gathering, German system is still adversarial in terms of identification of legal issues and analysis … question is not whether to have lawyers but how to use them.

ii. But defect is inequality of counsel

iii. Disadvantage to nonadversarial fact-gathering is the tendency for prejudgment, and the danger that the German judge will not do the job “well” by not digging deeply enough.

· German answer is straightforward – judges make a career out of being judges; are trained to be – not like American judges, who are ex-lawyers

· Further, German judges are specialized in certain areas or inquiry

2. Policy behind open discovery

a. Closed system is extremely slow, since everything is a surprise.  Many recesses, for parties to think about how to respond.  Inefficient.

b. Unclear to jury, since everything is thrown at the jury; hard to know what is agreed-upon by the parties.

c. Unclear to parties in terms of how good their case measures up against opposing party – cuts down on settlement.

Summary Judgment

E. Introduction

Grounded in common law, now in rule 56.

Can a case be decided before we get to trial?  Three points at which a case can be decided before trial:

i. D defaults ( judgment for P

ii. Motion to dismiss on the pleadings under various provisions of FRCP 12
iii. Summary judgment
Summary judgment is the “gate to trial” – SJ is a tool that serves the purpose of providing swift justice while respecting due process, screening out those cases that do not require trial by jury – SJ “shall be rendered if … there is no genuine issue as to any material fact and … the moving party is entitled to judgment as a matter of law.”

1. Differences between SJ and 12(b)(6) motion (motion to dismiss for failure to state a claim):

a. Timing: motion for SJ follows discovery, whereas a motion to dismiss follows pleadings

b. Different “hurdles”: P can get by a 12(b)(6) as long as he states a claim upon which relief can be granted.  Discovery puts facts in dispute, or shows facts are not in dispute.  Neither party can get by SJ unless it is shown that there is a genuine issue of material fact.

c. Decision maker: in SJ, the case is taken away from the jury as factfinder: since there are no facts in dispute, the only issues left are matters of law to be decided by the judge.  Generally Ps want the case to go to jury trial; Ds want the case to be decided by the judge.  The judge, however, at this point decides whether the jury should hear the case – judge is the “keeper of the gate”.

2. A material fact is one which will affect the outcome of the case, and a material fact raises a genuine issue if a reasonable jury could reach different conclusions about that fact.

3. Procedural basis: FRCP 56
a. FRCP 56(a): For claimant – may move for SJ any time after 20 days from commencement of the action, for all or part of the claim.

b. FRCP 56(b): For defending party – may move for SJ any time

c. FRCP 56(c): Motion and proceedings – after one party has moved for SJ, judgment is rendered if the pleadings, depos, and any affidavits, etc., show that there is no genuine issue as to any material fact and that the moving party is entitled to a judgment as a matter of law.

d. FRCP 56(d): Case not fully adjudicated on motion – can grant partial SJ.

F. Illustrative cases

1. Scenarios of motion for SJ:

a. Both parties want SJ: agree on the facts of the case, so purely legal matter (Pruitt)

b. P moves for SJ – must show that there is no factual dispute, must demonstrate that it has facts in support of the evidence.  To defeat SJ – only needs to put one aspect in dispute. (Lundeen,Cross). (Note: this really isn’t about P making SJ motion, but about person w/ burden of proof making it)

--P needs to show no facts in dispute AND enough facts to win at trial by preponderance of evidence.  To survive this, D needs to say “facts in dispute!”

--If facts in dispute but evidence is hugely unbalanced (40 nuns) might not go to trial.

c. D moves for SJ – again, must show there is no factual dispute – only one aspect needs to be put in dispute. (Adickes, Celotex, Anderson).

i. D moves with affirmative evidence negating P’s claims (“I can prove I didn’t do it”) Killer fact. 

ii. D moves and demonstrates that P’s evidence is not sufficient (“You can’t prove that I did it.”) Celotex, Adickes 

· P can show nothing

· In some sense, D has to prove a negative at the moment of SJ

2. Lundeen v. Cordener 1966 (860): Wife 1 sues Insurance co. and Husband’s estate.  Wife 2 intervenes (wife2 is like the P in this case because she has burden of proof) Wife2 must show that husband changed insurance paperwork before he died.  Wife 2 offers affidavit of ins. Rep and moves for SJ.  Wife 1 just says “I want to cross examine.”  Court gives SJ.

3. Cross similar to case above.  Cross sues gov’t wanting tax deduction for travel.  Cross offers only his own affidavit and moves for SJ.  Ct denies.  Different outcome because we trust Cross less than ins rep in Lundeen.  

4. Adickes v. S.H. Kress & Co., 1970 (886): White teacher of black children accompanied her students to a restaurant and was denied service – and arrested for “vagrancy.”  She sued for denial of her civil rights and conspiracy to violate her EP rights (cop’s presence in store).  D/Kress moved for SJ, denying a pre-arranged scheme; P responded by pressing her initial case. TC granted and AC affirmed, but SC reversed, holding that D failed to fulfill its initial burden of proving that there was no factual dispute (i.e., that there was no cop in the store).  In other words, the initial burden is on the moving party to prove there is no genuine issue of material fact, rather than requiring the non-moving party to prove that there is such an issue.

a. If D had met its initial burden, only then would FRCP 56(e) require P to do more than simply reiterate her original complaint; she would have had to present (1) an affidavit tending to show that officer was present, or (2) an affidavit under FRCP 56(f) explaining why it was impractical to do so … even though not essential for defeat D’s motion this would have been preferable.

b. Where evidence in support of a motion does not establish the absence of a genuine issue, summary judgment must be denied even if no opposing evidentiary matter is presented.

c. This case represented the Warren court’s broader, pro-P attitude towards SJ: harder for Ds to get rid of a case on motion for SJ.  In Celotex, infra, the Rehnquist court tipped the scale and set forth a more pro-D standard.

5. Celotex Corp. v. Catrett, 1986 (888): P/Catrett, husband of deceased, sued several asbestos manufacturers for wrongful death.  D/Celotex moved for SJ on basis that P had no evidence.  She produced three documents that D argued were hearsay.  TC dismissed.  AC reversed, construing Adickes to mean that D was required to bring forth evidence (in the form of affidavits or otherwise) in support of its motion for SJ.  SC reversed.

a. Held: A party moving for SJ does not necessarily bear the burden of supplying evidence or affidavits showing the absence of a genuine dispute about a material fact.  A moving party does bear the burden of persuasion, but it may meet its burden of persuasion simply by demonstrating that the nonmoving party failed to supply sufficient evidence of a genuine dispute of material fact.  The moving D still can’t just make a conclusory assertion that P has no case – but D can shift the burden back to the P by showing the court evidence from the record ( P must them show there are facts in dispute.

b. This holding seriously loosened up the rigid standard set in Adickes – seems almost to overrule it, but SC explicitly says it’s not.

6. Anderson v. Liberty Lobby, 1986 (896): P/LL sued D/Anderson for libel, that D had portrayed P as a neo-Nazi organization.  D moved for SJ on the basis that P was a public figure and that no actual malice could be shown, and submitted affidavits (checking on sources, etc.) that D’s remarks were based on valid research and sources.  Elements of libel require a showing of malice “by clear and convincing evidence” (a higher standard than “by a preponderance of the evidence”) – the issue here is whether the evidentiary standard of proof also applies to the determination of whether or not there is a genuine issue of material fact to go to the jury.  Held: the determination of whether a factual dispute must go to the jury should be guided in light of the substantive evidentiary standards that apply to the claims at issue.

a. Problem with this is that the majority (White) seems to be suggesting that the judge adjudicate the case.  The court should only be deciding whether there is enough evidence to go to trial, not trying the evidence and thereby taking the case away from the jury.  White claims he is not doing that; Brennan (in dissent) claims he is doing exactly that.

b. On the other hand, it seems like that the judge must weigh the evidence in any SJ motion in order to determine whether or not the issue raised is genuine (i.e., whether a jury could return a verdict for the nonmoving party … and if a judge must determine the sufficiency of the evidence, both the majority and the minority agree that this must be done in light of the applicable evidentiary standard of proof.

c. Bottom line – this case continues the trend towards a more liberal, expansive use of summary judgment – but as Rehnquist’s dissent notes, the holding will probably only apply in very limited situations (since credibility determinations remain exclusively the jury’s duty).

7. Houchens v. American Home Assurance Co., 1991 (R 28): P sues D/insurance company for failing to pay life insurance benefits on two policies, for her missing husband.  Both policies required that the insured’s death be caused by accident.  Sensitive to the dangers of P getting this case in front of a jury, D moved for SJ after all she showed was that he never returned from a trip to Bangkok.  The SJ granted was reviewed de novo, and the AC found that the one fact P produced was that her husband was missing.  There were no facts indicating he was dead, or even that he died in an accident, therefore SJ was proper.

8. Valley national bank of az v JC penny different outcome because there was some evidence (circumstantial)
9. Valley bank and Adickes similar (some circumstantial evidence), Houchins and celotex (nothingness is enough)
Judgment

G. The Jury

1. Constitutional Right to Jury Trial

a. FRCP 38: preserves the right to jury trial as declared by the 7th A in 1791

i. This applies to federal trials; in state trials there is no right to a jury trial except as provided by statute – because 7th A is not extended to the states via the 14th A.

ii. The language of this rule does not “create” a right to jury trial, or “grant” such a right, but rather “preserves” it.

iii. Therefore a historical test must be made in terms of whether there would be a right to a jury trial in 1791 on this case.

iv. The 7th A grants the right to a jury trial at law, as opposed to equity (at equity no jury was granted).  FRCP 2 says that law, equity, and admiralty are all one form of action (merger doctrine), but 7th A makes complete merger impossible.  Thus we have to examine whether the case involves law claims or equity claims:

· Legal courts ( $ damages (in 1791, if at least $20 in damages was sought ( right to jury trial)

· Equity courts ( injunctions

· Remedy most important in determining which, but cause of action similarity with pre-1791 can also be persuasive. (union failure to represent case: Chauffers and Teamsters v. Terry)
v. What if a case has both law and equity claims?  Ex: Trespass case, in which P wants both a judgment to enjoin D from trespassing, and damages.

vi. Before 1958, courts looked at the “main” part of the claim to determine if the whole of the suit could be considered law, or equity.

b. Beacon Theatres, Inc. v. Westover, 1959 (921): In underlying action, Fox sought (1) DJ that Fox was not in violation of antitrust law, and (2) injunction to prevent Beacon from filing threatened antitrust suit.  Beacon counterclaimed that there was not substantial relationship between the two, so clearances to show films was unreasonable; alleged that Fox was violating antitrust laws, and sought damages.  Beacon demanded jury trial.

i. Judge wanted to decide DJ (equity) issue first and then send damages (legal) issue to jury, but doing it this way may preclude the legal remedy for Beacon – and yet Beacon has a constitutional right to get a jury on the damages claim.

ii. Held: the constitutional right to jury supersedes any rights in equity to avoid trial by jury, so while courts retain the discretion to bifurcate the separate determinations, in a suit involving both equity and legal claims, the legal claims are tried by jury first, with the judge deciding an equitable claims after the factual matters have been resolved.

iii. Essentially, this case and Dairy Queen, 1962 (927) set forth three rules:

· Jury right is determined issue by issue, rather than looking at the entire case holistically

· If an issue underlies both law and equity, it goes to the jury

· The legal issues are always tried first.

c. FRCP 39: straightforward: trial of all issues so demanded by the parties (as provided in FRCP 38) shall be by jury unless both parties consent otherwise.  The court may, however, order trial by jury on any and all issues if the right existed but was not exercised (39(b)).

2. Composition of the Jury

a. FRCP 47: Jurors
i. FRCP 47(a): The court may allow parties/attorneys to conduct voir dire, or may conduct it itself

ii. FRCP 47(b): Each side is allowed the number of peremptory challenges provided by § 1870 (three, unless the court allows more).

iii. FRCP 47(c): The court may excuse any juror for cause.

b. FRCP 48: Number of Jurors: There will be between 6 and 12 jurors chosen and unless parties otherwise stipulate, the verdict will be unanimous

c. Procedure:

i. Jury pool is compiled from voter registration lists.

ii. A bunch of potential jurors are called to the courthouse; a smaller bunch is then called into the courtroom (the venire).

iii. Parties conduct voir dire, excusing some jurors for cause (i.e., a venireperson may be the defendant’s wife, etc.), and using their limited peremptory challenges (3) to dismiss jurors on “gut feelings”

· Traditionally these “gut feelings” did not require any justification or explanation.

· Edmonson v. Leesville Concrete Co. Inc., 1991 (985): P/Edmonson sued D/Leesville for negligence after P was injured by one of D’s trucks.  At voir dire, D used 2 peremptory challenges to remove black jurors.  SC held that since jury selection in a federal civil trial is state action, peremptory challenges may not remove jurors discriminatorily on the basis of race.

· J.E.B. v. Alabama, 1994 (R 389): Child support/paternity case, P/Alabama (on behalf of the child’s mother) used peremptory challenges to remove men from the jury pool, resulting in an all-female jury.  SC held that peremptory challenges may not remove jurors discriminatorily on the basis of gender.

· Concern in these cases is intrusiveness into reasoning behind peremptory challenges, which seems to undermine their purpose.  And why not prohibit exclusion for other stereotypes too?

iv. Result is the petit jury ( the group of 6 – 12 who hear the case.

3. The Jury Verdict

a. The types of verdicts:

i. General verdict: The court instructs the jury on the law, the law is applied to the facts, the jury returns a verdict and reports to the court which party wins and the relief awarded (if any).  Low control of the jury, and reviewing court doesn’t know how jury arrived at their decision.

ii. Special verdict: FRCP 49(a) – The court requests the jury to make specific findings of fact and the judge applies the law to those facts and renders the judgment accordingly.  Appellate reversals more seldom, jury control is greater, but deliberations usually take longer.

iii. General verdict with interrogatories: FRCP 49(b) – A middle ground between the two.  The court instructs the jury on the law as in general verdict, but requires the jury to answer specific cross-check questions to enable the judge to verify that the verdict is consistent with the facts.

b. Impeachment of the verdict: usually done only if there is jury misconduct in various ways … problem is that evidence of juror misconduct intrudes on the privacy of jury deliberations.  Traditionally, the Mansfield Rule was followed, that juror affidavits regarding what occurred during deliberations couldn’t be used to impeach the verdict.  Today, this Rule has been softened to allow the verdict to be challenged on the basis of juror testimony concerning overt acts of other jury members that may have been prejudicial.

4. Taking the Case from the Jury
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a. FRCP 50(a): Judgment as a matter of law: also called “directed verdict” (DV) – Judge is essentially allowed to take the matter away from a jury and decide it himself, in theory because the result is so clear and overwhelming that a reasonable jury could not disagree.

i. 50(a)(1) allows a party to move for DV after either party has been fully heard on an issue and there appears to be “no legally sufficient evidentiary basis for a reasonable jury to find for that party on that issue”. (construe evidence in light most favorable to non-moving party)

ii. 50(a)(2) allows the motion for DV to be brought at any time before submission of the case to the jury

iii. Essentially this means that D can move for DV twice; whereas P can only move for DV once.

iv. Summary judgment vs. directed verdict:

· SJ follows discovery; DV follows statement of case and production of evidence at trial.

· Standard is essentially the same for both.

· SJ: judgment not entered yet.  DV: takes judgment from the winning party and gives it to the losing party.

b. FRCP 50(b): Renewed motion for judgment as a matter of law: also called “judgment notwithstanding the verdict” or JNOV – situation is after the jury returns a verdict and judgment is entered, the losing party may renew a 50(a) DV motion.

i. Judge may allow judgment to stand, order a new trial, or direct entry of judgment as a matter of law.

ii. Kicker: to move for JNOV, a party must have moved for DV during the trial (i.e., not moving for DV waives the right to move for JNOV).

iii. Counterintuitive, because it seems to be saying that the jury reached a verdict that no reasonable jury could have reached; but the court maintains it is saying that the court itself erred by sending the case to the jury, which shouldn’t have been done in the first place.  Fiction of not re-examining the factual question, but instead deciding there was no factual question to being with.

c. How to reconcile 7th A and directed verdict?

i. Galloway v. U.S., 1943 (998): P/Galloway sued to prove he was eligible for insurance benefits due to permanent disability which began before the date that his GI insurance policy lapsed.  Lower court granted D/U.S.’s motion for DV on grounds that P’s evidence was legally insufficient to sustain a verdict in P’s favor because P’s evidence did not show total and continuous disability (there was a 5-year gap). 
· Issue: How much of a case does there have to be, to present it to a jury?

· Held: A directed verdict is proper where juries would have to make inferences and bridge large gaps in testimony.  

· Power of a judge to direct a verdict does not violate constitutional right of trial by jury. 
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d. FRCP 59: New trial: when the verdict for one party is supportable, but against a clear weight of the evidence, the judge may order a new trial.  Less severe and radical than DV or JNOV, because new trial simply starts things over.  Still takes the judgment away from the winning party, but does not award it to the other side.

You have to ask trial judge for new trial, you can’t just ask appellate judge (unitherm)

i. Usually done in cases of mistake during trial: misconduct, error, etc.

ii. Can also be done if trial judge believes result is clearly wrong (see above)

iii. Parties usually move for JNOV or, in the alternative, a new trial.

iv. Special new trials:

· Partial new trial – judge may order new trial of certain issues only (more efficient, but this can only be done when issues are separable)

· Conditional new trial – liability is clear but damages are way off.  A way for the court to play hardball: judge gives new trial unless the opposing party agrees to take a specified reduction or increase in verdict.

· Reduction in verdict – remittitur – held constitutionally ok
· Increase in verdict – additur – unconstitutional in federal courts

Yeats judge can set aside a verdict if 

H. The Judgment

1. FRCP 54/58: Judgments
1) Judgment embodies relief (damages, injunction, declaratory)

2) Judgment is set-up for appeal


3) Judgment is thing you wave around (preclusive)
a. 54(a): Definition: any decree or order from which an appeal lies

b. 54(b): Multiple claims; multiple parties: judgment entered on less than all claims presented is not immediately appealable; generally must wait until judgment on remaining claims is entered (unless a court makes a judgment “final” – and thus immediately appealable – by certification; see § 1292(b), infra)

FRCP 58: Entry of judgment

2. FRCP 60: Relief from judgments (5 parts/reasons to change jment)
a. 60(a): Clerical mistakes: may be corrected by the court or on the motion of any party

b. 60(b): Other mistakes: other mistakes may serve to relieve a party of a judgment, such as judgment entered due to mistake, surprise, excusable neglect, or that the judgment was obtained fraudulently.  These, and other grounds (that the judgment is void, has been satisfied, circumstances have changed, relevant law has changed) are interpreted narrowly.

c. FRCP 55(c): relief from judgment is most often done when a default judgment has been entered, reflecting the court’s flexibility to allow everyone to have their day in court.

3. FRCP 61: Harmless error: harmless errors (ones which do not effect the substantial rights of the parties) are not grounds for new trial, setting aside verdict, or modifying the court’s order.

I. Appeal

1. The Final Judgment rule
a. From § 1291: parties cannot appeal until the court issues its final judgment – meaning that the entire case on the merits must be wrapped up, even if the judge makes all kinds of mistakes throughout the trial

b. Remember: state courts don’t have to (and sometimes don’t) follow this rule.

c. Essentially the question to ask is: after making the order (that is the subject of the appeal), does the judge have anything left to do on the merits of the case?  If so: not a final judgment.

2. Exceptions to the Final Judgment rule (interlocutory decisions and appeals)

a. Some big exceptions (not an exhaustive list):

i. § 1292(a): interlocutory orders: orders involving injunctions, or compelling other immediate actions to take place (like sale of property) may be appealed – essentially, any court order that reaches out and changes something and has real-world consequences immediately, can be appealed.

ii. Collateral Order: see Cohen below

iii. § 1292(b): allows appeal of “non-final” orders only if the trial judge states that he believes there is a controlling question of law (in partial judgment) such that it can be appealed immediately.  TC judge effectively “certifies” a question to the appellate court and waits for an answer before proceeding.

iv. FRCP 54(b): judgments on separate claims may be appealed separately.  If claim #1 is settled and the court issues a judgment on that claim only, before deciding claim #2 – the judgment on claim #1 can be appealed.  Not really an “exception” to the final judgment rule.

v. FRCP 56(c) sumJment interlocutory in character (but see liberty mutual).
vi. FRCP 23(f): grant or denial of class certification can be appealed.

vii. Writ of mandamus (catch-all exception): getting around the final judgment rule by bringing suit against the judge to compel him to do or not do something.

b. Liberty Mutual Ins. v. Wetzel, 1976 (1109): P/Wetzel alleged D/LM’s insurance benefits regulations violated Title VII (because of absence of leave time for pregnancy).  No facts in dispute; the disagreement pertains to the legality.  Both sides move for SJ.  Court grants partial SJ to P as to the liability claim (declared illegal), but doesn’t yet decide on the two forms of relief prayed for.  D appeals the partial SJ.  Held:
i. The partial SJ was not appealable under § 1291.

ii. It also was not appealable under the FRCP 54(b) exception because P made a single claim with several different types of relief, not several claims.

iii. It was not appealable under § 1292(a) because the liability claim was not injunctive; it was declaratory in nature.

iv. Finally, it was not appealable under § 1292(b), because the procedural requirements were not met (wasn’t filed within 10 days).

c. Cohen: Collateral Order- allows interlocutory appeal if question is such that if we wait until after final jment it will be irrelevant. 3 prong test: An order must 1)conclusively determine the disputed question 2)resolve an important issue completely separate from the merits of the action, 3) be effectively unreviewable on appeal after final jment. (Applied in Will v. Hallock U.S.2006 – attempt to draw distinction btw collateral order and other kinds of motions, like PJ, etc.  Rubenstein says: holding in Will doesn’t make much sense…collateral order doctrine still developing.)

3. The nature and scope of review – typically depends on two things:

a. Nature of the error alleged

i. Issues of law are reviewed de novo – the appellate court is equally able to make law decisions, or even to decide that the existing law should be changed

ii. Issues of fact are typically not reviewed – the appellate court defers to trial court judge because he was present; saw the witnesses and heard the testimony

· If the finding was “clearly erroneous,” however, the appellate court is free to review the finding, if the evidence leaves the appellate court with the “definite and firm conviction that a mistake has been committed.”

iii. Mixed questions – unclear – often will be de novo.

b. Jury or non-jury trial

i. Issues of law – same as above.

ii. Issues of fact – more deference to findings of fact in jury trial than in judge trial

J. Finality and Preclusion

Overall question: does the judgment in case 1 preclude the litigation of case 2?  (Note that “1” and “2” refer to when the judgments are entered, not when the cases are filed.)

The doctrine of preclusion is a departure from the general attitude of the Rules; specifically, that most of the Rules are interpreted pretty liberally to allow a party to get their claim (or claims) adjudicated with respect to all other parties involved.  However, once a party has been given this chance, preclusion represents a pretty strict prevention against re-litigating.  It’s as if the court will do everything in its power to give you one bite at the apple, and make sure that it’s the best, juiciest bite you can get, but also makes sure you only get that one bite.

1. Res judicata, or claim preclusion

a. Essentially prevents the same claim from being re-litigated in a subsequent (or concurrent) action.

b. The rule: if a party brings a claim and (1) a final, valid decision is made (2) on the merits of the case, (includes “dismiss for failure to state claim” but not for PJ) but see Glannon 491) (3) he is barred from bringing that claim or any claim arising out of the same transaction or occurrence that could have been brought, in a subsequent suit 4) against the same party or parties.

c. 2 questions we ask: 1) could x have brought both claims? (claim joinder) 2) would ct have had Juris over both?  Merger/bar only if answer to both is yes.  (In terms of “could have brought”- what about asbestos/skull falling out?  Tough call for cts.  2-disease rule now majority in asbestos cases. See Glannon p.498). 

d. When interjurisdictional (2 diff cts) Fed cts and most states use 1st forum’s rules of preclusion (Jment is given same preclusionalry effect it would have In 1st juris.) 

e. Further subdivision of res judicata:

i. Merger: res judicata if the claimant won case 1: when X receives a judgment in his favor, claims that X failed to raise are “merged” in the judgment and no further relief can be sought in a separate action.

ii. Bar: res judicata if the claimant lost case 1: when a judgment is rendered against X, claims that X failed to raised are “barred” by the judgment and extinguished.

f. Note that the rule in b applies to federal law.  Some jurisdictions don’t follow the “same trans/occur.” limitation.  Ex: car crash between A and B. (Rush is majority now though…Vasu used to be rule)
· A sues B for personal injuries ( judgment for A

· A sues B for property damages ( merger only in jurisdictions applying federal law.

Cases: 

Matthews: (racetrack/ assault & libel case) P brings 2nd case against new Ds with different legal issues but still arising out of same transaction.  Jment only preclusive against parties, but ct says respondeat superior ∴ same parties (legal fiction).

Rule: same transaction = same factual setting.  Claim preclusion only against parties. All of this depends on how we define transaction, and also who we define as parties.  (in Synthes, because different parties, we can split up case as much as we want to…but $$-more expensive)

Moitie (department store/anti-trust) D uses claim preclusion to get 2nd case removed to fed ct (what about Mottley?).  D’s jment from case 1 overturned on appeal.  SCOTUS: timing, jment was still good when D brought up preclusion.

Rule: Jment (until overturned) is preclusive even if not yet appealed.  If overturned, but was good at time it was brought up, then still preclusive.

g.   Defense Preclusion: claim preclusion by virtue of compulsory counterclaim rule.
Cases: 
Mitchell: (Bank v. farmer, then farmer v. bank.  “you should have brought as counterclaim) claim preclusion by virtue of compulsory counterclaim rule- frcp 13a.  

Rule: In some jurisdictions without a compulsory counterclaim rule (just permissive), we turn “could have brought” into “should have brought.” Glannon: preclusion turns on the right to bring the claim, not whether it actually was brought (only if same trans/occur).

Policy: Judicial efficiency- even though farmer didn’t bring up claim/ claim not actually litigated in case #1, we already went through all the evidence/facts.  Inefficient to do it 2x. ∴Race to courthouse (to chose forum), good result: cases get brought more quickly.

Linderman: (sale/fraud/pay up) Opposite result of Mitchell- counterclaim not compulsory.  Why?  Ct somehow finds that fraud and sale are NOT same transaction. 

2. Collateral estoppel, or issue preclusion
a. Simply prevents the same issue from being re-litigated.  Smaller scope that res judicata, because it focuses on discrete issues.

b. The rule: if (1) the same issue has been (2) actually adjudicated (not “should have been” as in claim preclusion) and (3) decided, and (4) was essential the judgment in a former case and therefore has been given finality (valid, final, and on the merits), relitigation of that issue is estopped.

c. Collateral estoppel (in case 2) may only be asserted against someone who was a party in case 1.

d. Collateral estoppel (in case 2) may be asserted by someone who was or was not a party in case 1.

i. Mutual CE: brought in case 2 by a party from case 1 against another party from case 1 (Cromwell, Russell, Rios)

ii. Non-mutual CE: brought in case 2 by a non-party from case 1 against a party from case 1

· Non-mutual defensive CE: D seeks to preclude relitigation of an issue that was decided in a way favorable to him in a prior suit ( permitted as long as P has had a fair opportunity to litigate the issue in case #1(Blonder-Tongue/patent case)

--fairness issue: if first D wins, all other Ds can use CE (we never make another D litigate issue), but if P wins, must still relitigate against every D.

· Non-mutual offensive CE: P seeks to avoid relitigation of an issue that was decided in a way favorable to him in a prior suit.

--fairness issue: side-line sitting- P attorneys riding coat tails (but this could       be good—private enforcement.

1)must have had sufficient incentive to vigorously litigate the case 1

2)must have had adequate procedural devices available in case 1 (discovery is a good example).

e. Illustrative cases:

i. Parklane Hosiery Co. v. Shore, 1979 (1245):

· Case 1 was SEC v. Parklane, with judgment for P/SEC; Parklane found to have issued false and misleading proxy statement.

· Case 2 was Shore v. Parklane, a private class action.

P/Shore moved for SumJ, arguing that CE precluded D/Parklane from relitigating the issue of the false statement in case 2.  Dist. ct. denied on grounds that D’s 7th A rights would be violated; reversed on appeal.

· Held: (no per se rule, judges given discretion/2 prong test: 1)”could have joined” 2) fairness.  See cb 1171).

Although non-mutual Defensive CE is good for efficiency reasons and non-mutual OCE usually is not because it may encourage sideline-sitting, and non-mutual OCE may be unfair to D -if D did not have incentive to vigorously litigate in case #1- courts still have broad discretion to allow it.  Here, SEC probably could not have joined Shore in case 1, and D had every incentive to vigorously litigate case 1 – therefore non-mutual OCE is allowed.

· Also: no 7th A violation because a litigant who loses in an equity action is equally deprived of a jury trial whether he is estopped from relitigating the factual issues against the same party or a new party.

· Seems like a dumb argument in light of Beacon, which allows determination of factual issues – by jury – before determination of equity issues – note that Stewart wrote majority in Parklane; also dissented in Beacon.  (cases different because in Beacon we didn’t already have a jment- less chance of inconsistency) (but if Jury will come out differently, don’t we want a jury even more?)

· Notes:

· CE was used instead of RJ because different remedies were involved: SEC wanted an injunction and Shore wanted damages.

· Arguments against non-mutual OCE seem to be:

· D in case 1 might not have had incentive to vigorously litigate (because perhaps not as much was at stake)

· Don’t want to encourage sideline-sitting

· Seemingly unfair to allow non-mutual CE in either sense – because party claiming it gets all of the benefits and none of the burdens.

· Also seems inefficient

· Parklane seems to be establishing a trend towards allowing non-mutual OCE if it’s not “unfair.”  Fairness factors seem to be
· D had full chance to litigate (vigorously) in case 1

· D could have foreseen multiple suits

· P could not have been joined, or intervened , in case 1

· No inconsistent judgments

ii. Martin v. Wilks, 1989 (1259):
· Case 1: Black FFs v. City and County ( judgment (embodying settlement) for Black FFs - consent decree mandating affirmative action program.

· Case 2: White FFs v. City and County

D maintained consent decree precluded case 2; DC agreed.  AC reversed because White FFs were not party to case 1.  D argued that the White FFs could (and should) have intervened in case 1 (via FRCP 24).

· Held: A party seeking a judgment binding on another cannot obligate the latter to intervene in the action; they must mandatorily join the latter party if they wish them to be bound by the judgment.  The burden should be on the parties involved in the litigation to join other parties (under FRCP 19), rather than place the burden on other parties to intervene.

· Dissent: majority creates a rule here that allows non-parties to contest a final judgment an indeterminate time after it is entered!

Big Question: can you be bound by the outcome of something your gov’t does on your behalf?

3. Preclusion in Complex Litigation:

a. Class actions:

Cooper: (EEOC V. Fed resv. bank)For “group wide harms” (aka class-wide C of A) individual claims NOT precluded after class action case litigated.  (because even though court found no “pattern and practice” of discrim., they could still find that individuals were discriminated against.)

-This is not applicable to cases with aggregated causes of action (like ipod case).

-Judge in the rendering court can shape the preclusive effect of jment (in cooper, trial judge told Ps they could bring individual suits).

See Martin v Wilks above.

4. Policy reasons for the doctrines of preclusion:

a. Efficiency – minimizes redundant litigation: encourages parties to be thorough in adjudicating all related claims and all related parties involved.

b. One bite at the apple: P has had his day in court

c. Justice and consistency: we don’t want to have, or run the risk of having, different outcomes.  And it would seem unfair to make the party who won have to litigate the case again.

d. Legitimizes the legal system, by respecting a judgment that the judicial system has made.

e. You must raise res judicata at the outset (affirmative defense)

f. Interveners may or may not be bound: depends on procedural devices you had available.

VI. Reviewing the Adjudicatory System

A. Assessing the Legal System

1. Galanter, 1979 (R 482), “Why the ‘Haves’ Come Out Ahead”

a. Overall: repeat player parties in the litigation process have advantages derived from a seemingly neutral system, by playing the rules.  The most dramatic and effective method of reforming the imbalance comes from the attorney’s role in the system, by propagating change and restructuring the profession to provide better legal services to occasional litigants.

b. Terminology – the players:

i. RPs = repeat players, engaged in many similar litigations over time; usually larger organizations and corporations, insurance companies, etc.; stakes in the game are usually small.

ii. OSs = one-shotters, claimants with occasional recourse to the courts; smaller units; stakes represented are high relative to total worth

iii. Two ends of a spectrum rather than a dichotomous pair

c. Differences between how each uses the judicial system: RPs’ advantages

i. Advance intelligence – can build a record and structure the next transaction

ii. Develop expertise and have ready access to specialists

iii. Develop relationships with institutional incumbents (judges, etc.)

iv. Can bargain better because of established reputation

v. RPs can play the odds – maximizing gains in the long run by making small sacrifices here and there (tobacco companies)

vi. RPs play for rules as well as gains: help to develop new rules, since statutes come from legislators lobbied by big interests

vii. RPs play for rules within the litigation (the ACLU searching for the “right” case to help establish a new legal rule) – and can concentrate on rules that will make a tangible difference

viii. Larger resources available to invest in the process

ix. Essentially RPs are able, through these devices and advantages, to work a facially and formally neutral judicial system to their own advantage.

d. Types of litigation: most often, P/RP vs. D/OS (with the notable exceptions of personal injury cases, and divorce cases).  Almost always favor the RP.

i. Even OS v. RP tend to favor RP, simply because RP watches the law applied – sacrifice now = gain later

ii. RP v. RP – usually avoided by bilateral contracts

e. Other aspects of the system (besides the parties)

i. Introducing lawyers into the playing field may seem initially to even things out a bit, but for many reasons lawyers are attracted to RPs, further enhancing their advantageous positions.

ii. Institutional facilities are reactive rather than active; so often don’t take a crucial role in ameliorating the imbalance.  Moreover, case overload in courts pressures claimants to settle rather than to litigate.

iii. The rules in play – typically thought of to be traditional, but even so, RPs get to know how to use them, and even change them.

f. Strategies for reform – improving the strategic position of OSs

i. Aggregation into groups, which may become RPs, in terms of unions or interest-group sponsors (like the ACLU)

· Can enhance to weight of suits by aggregating claims

· Greater ability to change rules, but also to see rule changes implemented

· “Public-interest” law: class action suits, community organization, test-case strategies

ii. The role of lawyers – since changing the rules and reliance on the insulated court system will likely not change much between the parties who litigate, the legal profession can (and should):

· Lawyers can help change rules relating to organization, increasing the supply and availability of legal services, and increasing the costs to opponents (in terms of awards of legal fees and costs, and provisional remedies)

· Dependent upon the organization and culture of the legal profession.  Focus should not be as courtroom advocates, but rather as client advocates and ensuring an equal system for all comers.  Ironically though, legal professions aligning themselves with the “haves” are more likely to be able to become agents of change, because there’s more license for identification with clients and their causes, and a less strict definition of “what lawyers do.”

B. Alternatives to Litigation

1. Alternative Dispute Resolution; Arbitration

a. The “need” for ADR (Cound/Sander, 1285)

i. Time: traditional adjudicatory process takes so long

ii. It’s also too expensive – attorney fees are so high

iii. The role of lawyers might need to be reduced – because lawyers tend to categorize and abstract real human disputes and contentions

iv. The adversary system may simply be inappropriate for some disputes: those centering on continuing relationships (neighbors, familes)

· Nature of dispute – “polycentric” problems not amenable to all-or-nothing solution vs. highly repetitive and routinized application of standard to many cases

· Relationship of disputants – long-term relationships may be damaged by judgment, but may be preserved by ADR; mediators may be able to alleviate long-run tensions as well as immediate controversy

v. Amount in dispute is not always related to the complexity of the claim; small claims may be complex; large claims may be simple

b. Cound, (1290): How do we evaluate a dispute resolution mechanism?

i. To match the ADR system to the dispute, several factors must be weighed:

· Who resolves the dispute?  (judge, lawyer, expert, neutral third-party, the disputants themselves)

· What is the source of the standard for resolution?  (“law,” prior practice of others similarly situated, community values)

· How are the disputants represented?  (lawyers, those with legal training, the disputants themselves)

· What is the nature and extent of fact-finding and standard-finding?  (disputants and/or reps could be responsible for research and presentation of evidence; resolver could aid the disputants; resolver could be responsible)

ii. Wide array of ADR mechanisms are generated

· Small-claims court – for small claims, usually < $750 … judge is resolver and takes active role in fact-finding, but the disputants themselves do most marshaling of the evidence.  The law is the standard.

· Arbitration – less formal, quicker, less complex.  Resolver may or may not have legal training, but is empowered by disputants to render decision.  Disputants may be represented by lawyers, and procure evidence.

· Final-offer arbitration – typically used to negotiate contracts; resolver chooses between one or the other disputants’ final offers of settlement.

· One-way arbitration – only one party agrees to be bound; sometimes used by corporations in response to consumer complaints.

· Court-annexed arbitration – certain disputes given to an arbitrator before court hears them.

· Private judging – disputants hire a private judge.  Done like a bench trial, but simplified.  Decision can be appealed.

· Negotiated settlement – disputants themselves resolve the conflict.

· Mediation – mediator helps disputants resolve conflict, but mediator is not empowered to render a decision … but there are many different forms.

· Court-annexed mediation – disputants have not agreed to mediate; court compels mediation before hearing a case.  If disputants do not reach decision, goes to trial.

· Neighborhood justice center – mediation by standards of community; disputants represent themselves.

· Ombudsperson – third party who receives and investigates complaints aimed at an institution by clients or employees

· Mini-trial – private proceeding bearing many similarities to full trial; resolver is retired judge or a respected lawyer; facts and standards have been researched.

· Summary jury trial – lawyers present an abbreviated case before six jurors – the “verdict” provides the basis of settlement.

c. Arbitration in employment contracts

i. Hooters of America v. Phillips, 1999 (R 509): D/Phillips alleged sexual harassment, but refuses to arbitrate as set forth in the ADR policy of her employer, which conditioned raises and promotions on agreement to arbitrate employment-related disputes.  P filed suit to compel arbitration.

· Threshold question was whether claims arising under Title VII are arbitrable; AC holds that they are, by clear congressional intent; this is not a new holding.

· AC then examines ADR agreement for validity.

· Forum was not neutral – it was unilaterally set up by Hooters

· Procedures are completely in favor of Hooters:

· EE makes pleadings; ER not required to make responsive pleadings

· EE makes initial disclosures; ER not so required

· EE cannot move for SJ; ER can

· EE cannot appeal arbitration decision; ER can

· Arbitrator selection:

· Three-arbitrator panel: EE chooses one, ER chooses one, together they choose the third … seems fair, except that ER has exclusive control over the panel of arbitrators from which the three are chosen.

· AC therefore holds that since the rules promulgated by Hooters are so biased that it breached the arbitration agreement contract.  Moreover, Hooters executed the contract in bad faith.  SC rescinds the contract; D is not bound.

ii. Morrison v. Circuit City Stores, 1999 (R 515) P/Morrison, EE of D/Circuit City, brought employment discrimination claim under Title VII.  Job application process made employment conditional upon agreeing to ADR.  Court examines ADR agreement for validity.

· More symmetrical in terms of parties (with respect to Hooters)

· More informative and clear (“)

· Some asymmetry vs. federal court system:

· Lower statute of limitations

· Limit of # of depositions and interrogatories

· Limits on remedies

AC finds that the procedures are fair and reasonable – and that EE could effectively try her causes of action in the abitral forum.  But EE also argues 7th A violation because ADR policy allows no jury trial – AC decides that the federal green light on arbitration proceedings indicate that her rights are sufficiently protected.

iii. Bottom line: Congress created the cause of action, by promulgating Title VII … but also promulgated the Federal Arbitration Act (FAA), indicating that parties can agree to a system of lower requisites of procedure.  Apparently, as long as they are “fair,” they are effective.  You can therefore contract around some of the requirements of civil procedure.

2. Settlement

a. Fiss, 1984 (R 459), “Against Settlement”

i. Overall: Fiss addresses concerns with the trend towards out-of-court settlement and the public view that settlement is “good,” despite interests in judicial efficiency.  The problem is that the judicial system is not simply for resolving disputes.

ii. Imbalance of power: ADR assumes equality between the contending parties, but this is not realistic.  Settlement is a function of available resources, and unequal bargaining power in settlement can influence settlement in different ways:

· Poorer party is less able to amass and analyze the information needed to predict the outcome of litigation – they don’t know, realistically, what their chances would be in court

· Poorer party may be induced to settle prematurely because of an immediate financial need – even though he may get more at trial (could border on coercion, for indigent parties)

· Poorer party might be forced to settle because of a lack of resources to finance litigation (again, coercion)

On the other hand, the “guiding hand of the judge” can employ measures to lessen the impact of unbalanced resources. 

iii. Absence of authority: ADR assumes the contestants are individuals; reality is that many are organizations or groups, so there is the problem of (not) being able to identify who really speaks for the whole.

· Procedures of identification are faulty because the “authorized party” is usually the one who makes business decisions, not settlement decisions on behalf of everyone in the organization.

· With broader groups, like minorities, problem is exacerbated.

· The problem of consent weakens the idea of settlement – when parties agree, it’s not clear who is agreeing to what … does everyone in the organization or group agree?  How does the representative communicate and get consent from all group members?

· In class actions – no clear Rule structure for approving settlements: left to judge – and his idea turns on how he thinks it would come out at court; uses different standards.

· No definite agreement at the end of the day, so no safeguard for the parties actually involved.

iv. Lack of judicial involvement: ADR minimizes the remedial aspects of lawsuits, and assumes judicial action stops when one party is declared the winner – when in fact the lawsuit could be one phase of a continuing struggle

· Social reform cases (like school desegregation) require judicial supervision for years after the judgment – parties to settlement are denied this

· Idea of efficiency is kind of lost: a judge faced with a request for a consent decree must spend time putting the pieces together to consider the fairness

· Settlements do not inspire vigorous enforcement by the courts, because they are seen as private bargains

v. Justice, rather than peace: settlement appears to achieve peace between the parties without the intervention of courts – but judicial decisions have a broader effect because they involved statutory interpretation that may have wider-reaching consequences.  Settlement may therefore preclude justice from being done.

· The satisfaction that judges (and perhaps society) feels when a case is settled is not a reflection that justice has been done, but rather that another case has been “moved along” or that the work required by making a judgment is avoided.

vi. The real divide is not between cases that “should” settle and cases that “should” go to court, but rather that adjudication is publicly oriented rather than privately oriented: “civil litigation is an institutional arrangement for using state power to bring a recalcitrant reality closer to our chosen ideals.”  The American view of law in public terms may be unique, and what is unique about it is that we DO something about the problems.  “Adjudication American-style is not a reflection of our combatitiveness but rather a tribute to our inventiveness and perhaps even more to out commitment.”
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