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Part I: Intentional Torts

Battery

1. Basic definition of battery

a. Intentional bodily contact without lawful justification that is either harmful or offensive. The intent element is with respect to the contact, rather than a desire to bring about a specific result or injury. The harmful or offensive element refers not only to bodily harm but to insults to personal dignity as well.  
2. Action

a. An action, as defined in the tort of battery, must be a voluntary movement. A reflex/non-volitional act is not battery (i.e. falling down, a seizure, etc.)

b. Laidlaw v. Sage – self-preservation ≠ volitional act, Not Liable; (NY, 1896) [p6]

· Facts: A man came into Sage’s office, handed him a note informing him of dynamite in his bag and that he would drop the bag if he didn’t get $1.2 million. Sage read, started stalling and moved behind his clerk, using the clerk as a shield. The man detonated the dynamite; he died, and the clerk, Laidlaw, was severely injured, although Sage had only minor injuries b/c Laidlaw really did shield him. 

· Issue: does this count as battery?

· Holding: Sage is not at fault for his act, b/c it is equated to an involuntary act

· Rule: No Liability Without Fault 

· First law of nature= self-preservation. The law presumes that an act or omission done or neglected under the influence of pressing danger was done or neglected involuntarily.”

c. Polmatier v. Russ – an insane act = volitional act, Liable; (CT 1988) [p5]
· Facts: Russ shot & killed his father-in-law; five hours later he was found in woods holding infant daughter. He described himself as a supreme being and his victim as a spy for the Red Chinese. He had severe case of paranoid schizophrenia. He used the insanity defense in criminal court, but a civil suit was brought too 

· Procedure / disposition:  

· Issue: can P’s action be seen as volitional or will the insanity defense protect him?

· Holding: No insanity defense for tort battery. An insane act is still a volitional act.

· Rule: As btw two innocents, an insane person may be a sympathetic figure, but not more so than the victim. Note there is liability in tort law, but not so in criminal law

· Public Policy: Rationale is a deterrence effect, (1) an insanity defense wouldn’t incentivize relatives to care for them (2) it would incentivize ppl to fake it.

3. Intending to cause

a. To satisfy the element of intent, it is necessary to look at one’s intent to cause the contact, not one’s intent to cause the harm or damages that resulted from the contact.

b. Knight v. Jewett – unintentional contact = Not Liable, (CA, 1990) [p3]
· Facts: they were friends playing touch football, Jewett got rough, Knight told him she would leave if he didn’t stop playing so rough. The next play he knocked Knight down to intercept a pass and stepped on her finger. She had 3 unsuccessful surgeries but ultimately had to have the finger amputated. The contact under examination is not the 1st occurrence, but the 2nd.  

· Procedure / disposition:  

· Issue: does D’s contact with P’s finger satisfy elements for battery given his previous rough behavior?

· Holding: SJ for D, because there was no intent for the contact.

· Note: diff from. Vosburg b/c of setting (decorum of playing touch football vs. a classroom lend different expectations on touching)

· Rule: without the requisite intent, Knight cannot state a cause of action for assault and battery
c. Garratt v. Dailey – substantial certainty of contact = intent;  Liable, (WA 1955) [h.o.]
· Facts: minor pulls out the chair from woman. The contact here is P hitting the ground. Ct says the minor
· Procedure / disposition:  The trial court found the boy not liable because he didn’t have the intent to cause the contact (between the woman and the floor).  The appellate court reversed.

· Issue: Is D liable despite fact that he didn’t intend for P to hit ground (contact) & get hurt (damages)?

· Holding: Yes. D didn’t intend for her to hit the ground, but there was a substantial certainty it would occur
· Rule: It is not necessary to know or intend that the contact will occur.  As long as there is a substantial certainty of contact, the intent element is satisfied

· Note: infancy is not a defense against intentional tort of battery as it is in unintentional torts

d. Keel v. Hainline – transferred intent = Liable (OK 1958) [p8]
· Facts: Kids playing in a classroom were throwing blackboard erasers and chalk back and forth across the room.  One of the erasers hit a girl sitting in the middle of the room and shattered her glasses causing her to lose an eye.  The defendant was convicted although he did not intend to cause her harm.  He intended to engage in the wrongful act, so the intent was wrongful.  The other students engaging in the “horseplay” were also convicted because they were aiding and encouraging the assault and battery.  

· Procedure / disposition:  

· Issue: are the boys L for battery if the contact was not intended to P?

· Holding: yes. Not both thrower and intended receiver of eraser are liable

· Note: Transferred Intent = If A attempts to commit a battery against B but mistakenly hits C instead, C can sue A for battery.  A’s intentions toward B are combined with the harmful contact with C to create a battery. 

· Note: Although the defendant had a defense of consent against the original victim, there was still a prima facie case of battery against the original victim, which was sufficient for transferred intent.  

· Note:  Aiding and abetting: the actions of the group created the situation that caused the harm so the group should be punished.

· Rule: L for student who threw eraser: transferred intent (intended to make contact with third party resulted in accidental contact with injured party causing tortuous injury. L for intended receiver: theory of “aiding and abetting” the battery (in other words, both boys created the situation that cause the harm (GROUP LIABILITY) 

4. Harmful or offensive contact

a. Contact can be direct (i.e. person A hits person B) or indirect (i.e. when A causes B to come into contact with a foreign substance that is offensive). Indirect contact can be inflicted through clothing or by anything held or attached to one’s body. Indirect includes objects intimately associated with the victim’s body (i.e. throwing water on him, setting a dog lose on him, or soaking a towel in filth that actor knows the person will likely use).  
b. Vosburg v. Putney – objective test of offensive contact; egg shell skull, Liable; (WI 1891) [p1]
· Facts: Defendant (12) kicked the Plaintiff (14) in the shin in a schoolroom, after the teacher called the class to order.   It was a light kick, but it aggravated a prior injury and caused the Plaintiff’s leg to become lame.
· Procedure / disposition: The jury rendered a special verdict finding that the above did occur, but that the defendant did not intend to do the Plaintiff harm.  They calculated damages at $2500.  Trial court entered judgment for Plaintiff and Defendant appeals.
· Issue: Does the absence of D’s intention to do harm to P mean that the P has no cause of action and, thus, the jury should have found for D, declaring him not liable?

· Holding: It doesn’t matter if you couldn’t foresee the effects. D is liable.

· Rule: two theoretical rules

· Egg shell skull plaintiff rule ( if you caused the harm, then you will be found liable for it

· As between two innocents, liability foes to the one who is less innocent

c. White v. University of Idaho – subjective test of offensive contact, Liable; (ID 1989) [p4]

· Facts: The piano lesson.  A piano teacher walked up behind his student and drummed his fingers on her back to demonstrate the motions of a piano teacher. This contact caused thoracic outlet syndrome, requiring the removal of a rib. White said that she was surprised by the teacher’s action and that she would not have permitted it.  

· Issue: can teacher be found liable even though ht did not intend to cause harm?

· Holding: although he did not intend to cause the harm, White is still liable for the damages.  
· Rule: the trick here is to understand if the contact was offensive (it was clearly harmful). The majority of courts use an objective [reasonable person] test, but here they use a subjective test [look to the mindset of the person who was touched]

· The majority test is the objective standard
d. RS § 18 – Battery: Offensive Contact [p4, 14]

· (1) An actor is subject to liability to another for battery if:

· (a) He acts intending to cause a harmful or offensive contact with the person of the other or a third person, or an imminent apprehension of such a contact, and

· (b) An offensive contact with the person of the other directly or indirectly results

· (2) An act which is not done with the intention stated in subsection (1,a) does not make the actor liable to the other for a mere offensive contact with the other’s person although the act involves an unreasonable risk of inflicting it and, therefore, would be negligent or reckless if the risk threatened bodily harm

· Comment d. Knowledge of contact: It is not necessary that the person know of the contact when it is made. 

· Example: A kisses B while asleep but does not waken or harm her.  A is subject to liability to B.  

· Comment g. Necessity of Intention: An actor cannot be liable for only offensive contact, which is not harmful, if he did not intend the contact, although his actions may be reckless or negligent.  

e. RS § 19 – What constitutes offensive contact [p15]

· A bodily contact is offensive if it offends a reasonable sense of personal dignity

5. Causation

a. Remember, there must be a link of causation between the contact and the damages.

· Use cause-in-fact and proximate cause standards 

6. Damages 

a. There must be damages for one to sue. These can be dignitary harms 
b. Egg Shell Skull Plaintiff Rule 

· You take your victim as you find him/her; even if there is no way to anticipate the harm that will befall someone, you are still liable for the damages.  

· It doesn’t matter that the damages were unexpected, weird, or extreme; or if you couldn’t foresee the effects. If you caused them, you are liable. 

· See Vosburg v. Putney 
· The punishment you get in torts sometimes depends on pure chance (i.e. how hurt the person becomes or how bad the outcome is) 
· Public Policy: Derives from the idea of a person’s rights to his/her bodily security.  By engaging in an infringement of those rights, the plaintiff becomes liable.

Consent

7. Consent as a defense to battery

a. Definition

· Consent can be a defense to liability; it can be like a privilege to battery/contact or it can make otherwise offensive contact non-offensive by negating an essential element. If a plaintiff consented to the touching, it cannot be offensive and there’s no prima facie battery case.
8. Mohr v. Williams – in emergency consent implied to procedures not discussed, Liable; (MN 1906) [p16]
a. Facts: P gave D (doctor) consent to perform surgery on one ear. After P was unconscious, D found other ear to be in worse shape and original ear to not be so bad. He performed on other ear. P had never complained about problems with other ear and did not expressly say doctor could work on it. Sued for battery. 

b. Procedure / disposition: 

c. Issue: was this an emergency situation, i.e. consent implied and D not liable? 

d. Holding: no this was not an emergency situation, so consent was not implied, D was liable

e. Rule: a physician may be held liable for batter when he or she obtains the consent of the patient to perform one procedure but instead performs a different one for which consent was not obtained. The exception to this is in situations of emergency.

9. Grabowski v. Quigley – exception  to implied consent for general hospital staff, Liable; (PA 1996) [p19]

a. Facts: Grabowski slipped & fell on ice and sought treatment from Quigley. After consultation, he agreed to have surgery & went under a few days later. Grabowski had complications from the surgery (left foot dragged) and later learned that another doctor had performed the surgery b/c Quigley had two patients under at same time. He sued for battery, alleging it was a ghost surgery (surgeries not performed by the doctor to whom consent was given)
b. Procedure / disposition: Trial court gave summary judgment to the defendants, reversed. 

c. Issue: did consent given to D extend to doctor who completed surgery or if D commit battery?

d. Holding: D liable for battery. Here consent wasn’t given to hospital but to a doctor in particular. 

e. Rule: Where a patient is physically and mentally able to consult about his condition, in the absence of an emergency… an operation without the patient’s consent is a technical assault. The consent goes to the specific person you consented to
10. RS  § 52 – Consent: To Whom Given [p20]

a. Comment b – it should be noted that there will be many cases, as where a patient goes to a hospital and is assigned a particular doctor, but is dealing with and relying upon the hospital rather than the individual, in which the consent given to one may reasonably be interpreted to include the acts of another or of assistants or subordinates 

b. Cohen v. Smith – exception to implied consent for all hospital staff, Liable; (IL 1995) [p21]

· Facts: P’s religious beliefs forbade her from being seen by a man naked. A male nurse saw and touched her while her clothes were off. Sued for battery and IIED. 

· Procedure / disposition: trial court dismissed; court of appeals reversed

· Issue: does transferred consent of hospital staff apply here despite her religious convictions?

· Holding: no.

· Rule: court must recognize right to refuse medical 

11. RS § 892 – Meaning Of Consent [p23]
a. (1) Consent is willingness in fact for conduct to occur. It may be manifested by action or inaction and need not be communicated to the actor

b. (2) If words or conduct are reasonably understood by another to be intended as consent, they constitute apparent consent and are as effective as consent in fact.

· Apparent consent = objective manifestations. It can be via silence; even if the person doesn’t agree, if his words/actions do, then there’s consent.
· A person of full capacity who freely and without fraud or mistake manifests to another assent to the conduct of the other is not entitled to maintain an action of tort for harm resulting from such conduct.
12. RS § 892A – Effect of Consent [p24]
a. Your willingness to something can be consent even if the other person acts w/o knowledge of your willingness. 
b. Consent bars liability on the unforeseeable result of that was consented to.
c. But if you are consenting to an act w/ factors that are unknown to you, the consent defense can be overcome. 

13. RS §892B – Consent under Mistake, Representation, or Duress [pp. 23]

a. A permits B to stain A’s face with walnut juice, for purposes of masquerade.  A is ignorant of the fact that walnut juice leaves a permanent stain and B knows that A does not know it.  B is subject to liability to A for battery.

b. Neal v. Neal – fraud can invalidate consent if essential to consented action, Liable; (ID 1994) [p24]
· Facts: Woman learned her husband had been cheating on her. She sued for battery, stating she would not have had sex w/ him during the time of the affair if she had known.

· Procedure / disposition: ct threw it out, but appeals reversed

· Issue: does this fraud lead their sexual contact to count as battery?

· Holding:  yes. She consented to having intimate relations w/her faithful husband. Consent fraudulently induced.

· Rule: fraud can invalidate consent if it is essential to the matter.
c. Brzoska v. Olson – fraud won’t invalidate consent if not central to consented action, Not Liable; (DE 1995) [p20]
· Facts: Dentist tested positive for HIV; kept seeing patients until he died. After he died and ppl found out, a group of patients that hadn’t known sued his estate alleging battery. Said they wouldn’t have consented to contact had they known he had AIDS.

· Procedure / disposition: SJ to D / affirmed
· Issue: examining the overall reasonableness of the Ps’ fears of contracting the disease, can one determine that the contact/touching by the dentist was offensive? Ps say they wouldn’t have given consent for him to perform dental procedures, so is this battery?
· Holding: you answer this question by asking if there was a channel of infection/exposure to the virus. The doctor had no lesions that came into contact with breaks in the skin of the Ps. So no, it’s not battery.
· Rule: the mistake must go to the essence or material character for what was consented to
· Battery in the medical/dental setting is limited to those circumstances in which a health care provider performs a procedure to which the patient hasn’t consented. A doctor can be held liable for battery when he or she obtains the consent of the patient to perform one procedure and the doctor instead performs another, but if he’s performing the action he’s supposed to perform it’s not battery. 
14. RS § 57 – Fraud or Mistake as to Collateral Matter [p24]
a. Illustration 1: A, to induce B to submit to intimate familiarities, offers her a paper which A represents to be a gold certificate for twenty dollars but which he knows to be counterfeit. B, believing the paper to be a genuine gold certificate, submits. A is not liable to B.

b. Illustration 2: Same facts as in Illustration 1 except that the paper is offered if B will submit to a blood transfusion. A is liable to B for the harm done by the operation to which A has fraudulently induced him to submit.

c. The difference here is that, at the time, you were allowed to sell your blood but not allowed to sell sex. If you give them 20 bucks and they had sex with you, the presumption was they didn’t have sex for the 20bucks. With blood donations, you were allowed to sell your blood, so you would have done it for that money, but wouldn’t have done it for fake money. But now you’re not allowed to sell your blood, so this distinction doesn’t work well today.
15. RS § 168 – Conditional or Restricted Consent [p32]

a. A conditional or restricted consent to enter land creates a privilege to do so only in so far as the condition or restriction is complied with [scope of consent]
Trespass

16. Definition of Trespass

a. To enter upon another’s land/property without consent. Defenses to trespass include privilege or implied consent. Trespass quare clasum fregit- wherefore he broke the close (why did you enter the property)

17. RS § 158 – Liability for Intentional Intrusions on Land [p33]

a. One is subject to liability to another for trespass, irrespective of whether he thereby causes harm to any legally protected interest of the other, if he intentionally (a) enters land or causes a thing or 3rd person do so (b) remains on the land (c) fails to remove from the land a thing he has a duty to remove.

· Comment i: You can cause something to go through another’s airspace, so flying an advertising kite is an actionable trespass

18. Pegg v. Gray – actual/constructive knowledge dogs will go onto others p/p = trespass Liable; (NC 1954) [p33]
a. Facts: P owned a farm and D, who lived on an adjoining farm, was fox hunting when his dog would chase foxes onto P’s property; the foxes rattled P’s cattle, caused a stampede which damages a fence enclosing them. 
b. Procedure / disposition: The trial court said no trespass / N.C. S. Ct reversed.

c. Issue: does the dog going onto the neighbor’s property constitute trespass?

d. Holding: yes. If a dog or such comes onto another’s property of its own volition under circumstances amounting to an unprovoked trespass, there is no liability. 
e. Rule: The owner of a reputable dog is not answerable in damages for its entry upon the lands of another upon its own volition under circumstances amounting to an unprovoked trespass. However, the rule is different where a dog owner or keeper for the purpose of sport intentionally sends a dog on the lands of another or releases a dog or pack of dogs with knowledge, actual or constructive, that it or they likely will go on the lands of another or others in pursuit of game. In such cases the true rule would seem to be that the owner or keeper, in the absence of permission to hunt previously obtained, is liable for trespass
19. Malouf v. Dallas Athletic Country Club – NL if there no intent to commit action Not Liable; (TX 1992) [p34]

a. Facts: Plaintiffs lived next door to the golf course, and occasionally errant balls from golfers on the 6th hole struck the Ps cars. 
b. Procedure / disposition: Found for defendants / affirmed.
c. Issue: Do the balls gone astray constitute trespass?

d. Holding: No trespass. There was no evidence that the individual golfers intended to hit their balls in that direction or violate the plaintiff’s rights
e. Rule: Because P failed to demonstrate that the club or the individual golfers intentionally caused the golf balls to damage P’s personal property, they affirmed lower court’s decision that it wasn’t trespass

· Compare to Pegg – here there was no actual intent for the contact; with Pegg, there was a substantial certainty that contact would occur, so the intent can be implied even if it isn’t there directly. 
· In this case, the action of hitting the balls to the house is unintentional. There is a probability that the balls would go into the yard, but a reasonable person wouldn't expect it to happen with substantial certainty In the Peggy case, it was unintentional as well, but reasonably, someone would expect for what happened to happen.

· Substantial certainty really is at play here; the more certain the contact, the more likely the L. Frequency with contact of dogs = substantial certainty
20. RS § 164 – Intrusions Under Mistake [p35]

a. There is no mistake of fact/law defense for trespass…even if the mistake is objectively reasonable (here there is intent, the intent is just wrong...false motivation for the intent)

· Example: There’s no fence at home, and I walk across the entire yard for exercise; however, the back half really belongs to someone else…still trespass. I intended to walk, I just had false motivation.

21. RS § 166 – Non-liability for Accidental Intrusions [p35]

a. No liability if you trespass by accident (here, there is no intent).

· Example: Ryan throws me over the fence and I land in the Kowalski’s yard. I didn’t mean to…

· Example: I have a seizure and fall onto your land. Or even if I trip and fall onto it. It was an accident, NL

22. Van Alstyne v. Rochester Telephone Corp – cast/leave substances w/o permission = Liable (NY 1937) [p36]
a. Facts: P had two hunting dogs that died after consuming lead pellets dropped by D who were on P’s property (by easement) to repair a telephone line. 

b. Procedure / disposition: The negligence case was thrown out, but the trespass upheld

c. Issue: do the led droppings establish the charge of trespass? 

d. Holding: yes. The easement was given for access to do the repairs, not to leave unnecessary substances on the premises; there was no express right for the action of leaving the lead pellets. It also doesn’t matter that the suit is for consequential damages, as recovery doesn’t depend on the directness of the damages. As long as there was a direct invasion, then there can be recovery.

· Note: THIS CASE PROBABLY ISN’T RIGHT. The intent element is basically gone

e. Rule: If you cast articles or substances upon the premises of another without permission, you are liable for trespass.  This includes leaving behind substances that you were responsible for removing.
· Note: Reasonableness/foreseeability is thrown out here; when it comes to your property, you are supreme, and so you can recover for such trespass (similar to SL to protect one’s autonomy and protection of their ‘castle’). Non-negligence is not a defense because this is private property.

Conversion

23. Definition of Conversion

a. Conversion allows a P  to collect damages where the D has interfered with the P’s personal property (“p/p”) to such an extent that the defendant is required to pay its full value [forced judicial sale of property]

· Conversion evolved out of the tort of trover, in which the plaintiff technically (and fictitiously) alleged that the defendant had found his goods and either damaged or failed to return them.
· Note: Trespass = real property; conversion = p/p

· Core case of conversion: the defendant stole the plaintiff’s goods; the plaintiff is entitled to damages.

b. Damages: conversion ( dollar value of property; replevin( you get the property back; trespass to chattels (  the value of loss of use/benefit (ex. missing a job interview).
c. Conversion v. Trespass to Chattels
· Trespass to chattels is a minor interference with personal property; conversion supersedes it, and is now more common. L only occurs if the use or value of the chattel is somehow diminished. The difference is largely a matter of degree. 

d. Conversion v. Replevin

· In a conversion action the plaintiff seeks damages, not the return of the property; if a pl seeks return of the property, this is replevin, which allows for a return of the property in addition to damages for the loss of the chattels while the defendant wrongfully had dominion over it. 

24. RS § 217 – Ways Of Committing Trespass To Chattel [p41]

a. A trespass to a chattel may be committed by intentionally (a) dispossessing another of chattel or (b) using or intermeddling with a chattel in the possession of another.

25. RS § 218 – Liability To Person In Possession [p41]

a. Liability if (a) you dispossess or (b) the chattel is impaired as to its condition/quality/value (c) the possessor is deprived of the use of the chattel for a substantial time or (d) bodily harm is caused to the possessor

26. RS § 222A – What constitutes Conversion [42]

a. Conversion is an intentional exercise of dominion or control over a chattel which so seriously interferes with the right of another to control it that the actor may justly be required to pay the other the full value of the chattel.

b. Factors for consideration: (1) duration, (2) intent, (3) good/bad faith, (4) extent of the interference, (5) harm, (6) inconvenience/expense 

27. RS § 226 – Conversion by Destruction or Alteration [p42]
a. If you destroy or materially alter the physical condition of a chattel as to change its identity or character, you become liable for conversion.

· Illustration 4: A intentionally feeds poisonous weeds to B's horse. The horse is made ill for a few hours, but promptly recovers. This is a trespass to the horse, but not a conversion. If, however, the horse is made ill for a month, there is both a trespass and a conversion.

· There isn’t really a set time where it turns into conversion, it’s a case by case analysis

· Illustration 5: A intentionally slashes the tire of B's automobile, ruining the tire. This is a conversion of the tire, but under ordinary circumstances in which the tire is easily replaced it is not a conversion of the automobile. If, however, the automobile is in a desert where another tire cannot be obtained for a month, there is a conversion of the automobile.

28. Russell-Vaughn ford, Inc. v. Rouse –  exercising dominion of P’s p/p = trespass Liable; (AL 1968) [p43]

a. Facts: Rouse went to the defendant car dealership as a prospective buyer. On his third visit, a salesman asked for the keys to his car, he handed them over, went to look at new cars; when he returned for his keys, they said there were “lost.” Other mechanics and salesman sat around and watched. It was common practice for them to pretend to lose their customers’ keys. After he got the police an hour later, they gave them to him.

b. Procedure / disposition: Lower court said this was conversion / affirmed

c. Issue: is this conversion even though the D never appropriated the property?

d. Holding: yes, still conversion. P received $5,000 in damages (value of the car) & got his car back

· Note: refusal, without legal excuse, to deliver a chattel, constitutes a conversion 

e. Rule: conversion doesn’t require D to appropriate property to his own use, it’s enough to show that D exercised dominion over it in exclusion or defiance of the right of the plaintiff (having the keys = dominion)

f. Public Policy: Is this a good idea?

· Yes – deterrence factor

· The idea is that you will only catch the person 1 out of every 10x that he has committed such an act, so when you do catch the person the court really wants to punish the person.
·  If you don’t set the damages amount high enough, this behavior may continue because the damages will be so low that the party may be willing to pay the few times that he/she is caught.  High damages are way of bribing people to bring suits, which help accomplish these desirable social outcomes.

· No – impedes efficiency 

· You are punishing someone for something that they have not been convicted of and that they might not have done, in essence, making an example of the person.  
· It would deter individuals from committing efficient breaches (i.e. borrowing a car for an hour to save your child’s life by driving him to the hospital).  
29. Wiseman v. Schaffer – “as between two innocents” in conversion Liable; (ID 1989) [p46]

a. Facts: Schaffer owed a towing company; he received a tow request from Larry Wiseman requesting a pickup from a truck stop to the yard of a wielding shop. The payment, he said, was left in the truck. Turns out to be an imposter, the truck was stolen; real Wiseman sues for negligence and conversion. It was  not unusual for tow-truck operators to tow unattended vehicles on the basis of authorization furnished over the phone. The truck never turned up again.

b. Procedure / disposition: jury found no negligence or conversion / appeals affirmed neg but reversed conversion

c. Issue: was this tow truck operator negligent and is he liable for conversion?

d. Holding: no negligence because it was standard practice. But the court says that this is conversion

· Note: “As between two innocents” – we want the harm to fall on the tow truck driver because he is the party who is better able to protect against this.  Tension between the right to security (the car owner) and the right to go about one’s job freely.  
e. Rule: To create liability for conversion it is not necessary that actor intend to commit a trespass or a conversion; actor may be liable where he has in fact exercised dominion or control, although he may be quite unaware of existence of rights with which he interferes.
False Imprisonment

30. RS § 35 – False Imprisonment [p55]

a. An actor is subject to liability to another for false imprisonment if (a) he intends to confine the other (b) his act directly or indirectly results in such confinement of the other (c) the other is conscious of the confinement or is harmed by it.

b. No intent means no liability; merely harmless or transitory confinements don’t cut it.

31. Definition of False Imprisonment

a. Elements: (1) intending to confine the other (2) within fixed boundaries (3) the act indirectly/directly results in their confinement; (4) the person is harmed by the confinement or knows of it. No false imprisonment if there’s an escape route + knowledge of it.

b. FI protects P’s interest in freedom of mvt. It’s committed when one party confined another w/o authorization, in a room, car, or anyplace else to which a party’s liberty of movement might wrongfully be restricted

· Note: the D is also liable for any reasonable escape attempts. If unreasonable, no liability

· Note: Even if for 1sec, there still is FI if (1) you are confined (2) you are aware (3) you are harmed by it

32. RS § 36 – What constitutes confinement [p55]

a. The other’s confinement within the boundaries fixed by the other must be complete

b. The confinement is complete although there is a reasonable means of escape if the confined person doesn’t know of it.

c. The actor does not become liable for false imprisonment by intentionally preventing another from going into a place (ex. A wrongfully preventing B from entering the U.S. does not amount to false imprisonment).

33. RS § 38 – Confinement by Physical Barriers [p56]
a. The confinement may be by actual or apparent physical barriers. (ex. taking crutches, the only means to walk, or removing a ladder, the only way to get out of a well)
34. Peterson v. Sorlien – consent as defense to False imprisonment Not Liable; (MN 1980) [p56]

a. Facts: Pl was a 21-year-old student; during freshman year she joined a local chapter of The Way, a religious organization that encouraged members to get jobs, tithe 10% to the ministry. P joined and sold her car to contribute. Parents grew concerned with her condition (they say she became irritable, grades dropped, etc.) so when dad came to pick her up, he took her to a deprogramming center. She remained for 16 days, although at first she had somewhat of a meltdown, but later went on picnics, skating. Two weeks later, she walked outside stopped a police car, asked to be taken back to the ministry and filed false imprisonment
b. Procedure / disposition: verdict for D / affirmed 

c. Issue: does this count as false imprisonment?

d. Holding: no. Consent is a defense, and for the first 3 days she was unable to consent do to her mental state. Thereafter she was able to consent and did.
· Dissent: Majority doesn’t highlight any criteria on what constitutes impaired judgmental capacity; nor do they specify the necessary traits of the cult. She was adult and made an adult decision on the group she joined. The “humiliating” treatment by her parents at odds with basic rights of young ppl
e. Rule: when parents or their agents, acting under the conviction that the judgmental capacity if their adult child is impaired, seek to remove their kid from a religious cult, restraints placed upon the kid do not amount to false imprisonment.
· There’s this weird exception when parents are trying to get kids out of cults. 

35. Eilers v. Coy – fake consent not a defense to FI; most drastic measures of FI Liable; (MN 1984) [p58]

a. Facts: 24-year old plaintiff joined a religious group.  His family arranged to have him abducted and taken to an institution for deprogramming.  During the beginning he was kept handcuffed to the bed.  Plaintiff tried to escape and failed.  He pretended to cooperate and eventually escaped.  He sues for false imprisonment.
b. Procedure / disposition: directed verdict to P

c. Issue: Is this FI and is this distinguishable to Peterson case?

d. Holding: yes and yes. The child never consented to the confinement-he continuously tried to escape.  Narrow interpretation of the first case.  Also, the deprogramming in this case seems more severe than that in Peterson (handcuffs, boarded windows, etc).
e. Rule: the weird “parents getting kids out of cults” exception doesn’t quite fit because the severity of this situation was much greater than in the previous case
36. Bright v. Ailshie – probable cause of misdemeanor not an adequate defense for FI Liable; (MI 2002) [p59]
a. Facts: Vincent Bright was arrested by police on drug charges, but he presented himself as his brother Dennis. He got out on bail, but fled, so the bail bondsman sent a bounty hunter to get “Dennis.” He got & brought back the innocent brother only to learn to later learn that they really wanted Vincent. His defense was that he had probable cause to believe that the P was the person he was looking for. Dennis sued for false imprisonment

b. Procedure / disposition: Ds won on SJ / reversed and gave Dennis a verdict. 
c. Issue: is probable cause a good defense here against PI?

d. Holding: No. Court says that probable cause does not stand up as a defense. Private citizens should do their research before they try detaining people

· Note: This is like picking between two innocents. The bounty hunter made a mistake and was just doing his job, but the brother really didn't do anything at all and was just more innocent

e. Rule: The statute does not grant arrest authority where the other has not committed a felony even if a private person has probable cause to believe the other has committed a felony
· Note: California Rule: if you have a reasonable belief that the person committed the felony in question, then you are not liable for false imprisonment; closer to a negligence standard. [see above]

f. MCL 764.16 – Private Persons Making Arrests [p59]

· A private person may make an arrest in the following situations

· For a felony committed in the private person’s presence

· If the person t be arrested has committed a felony although not in the private person’s presence

· If the private person is summoned by a peace officer to assist the officer in making an arrest

· If the private person is a merchant, an agent of a merchant, an employee of a merchant , or an independent contractor providing security for a merchant of a store and has reasonable cause to believe that the person to be arrested has violated [sections of penal code] in that store, regardless of whether the violation was committed in the presence of the private person 

g. California Penal Code § 837 – Private Persons Making Arrests [p60]

· A private person may arrest another

· For a public offense committed or attempted in his presence

· When the person arrested has committed a felony, although not in his presence

· When a felony has in fact been committed and he has reasonable cause for believing the person arrested to have committed it

37. Baggett v. Nat’l Bank & Trust co. – actions done in good faith ≠ FI Not Liable; (CA 1985) [p61]

a. Facts: Baggett went into his bank and used one of the customer deposit slips the bank supplied. On the back, unbeknownst to Baggett, someone had written “this is a stek up.” He gave her is deposit, and when the teller saw it, the police were called, but she went on processing the deposit. He finished his biz, left, was later arrested and brought back to bank for identification. An investigation revealed several slips with the note plus it didn’t match his handwriting; the police still took him for 3 hours of questioning. He sued the bank. 
b. Procedure / disposition: Bank got SJ / affirmed 

c. Issue: does this count as FI?

d. Holding: no. decision to make arrest was made by the police, based on good faith account of the bank employee and without any request on their part that he be detained or held in custody. Had the bankers been radically insistent on arresting P, then maybe it’d have been FI

e. Rule: Statements made in good faith to police officers or others investigating criminal activity cannot be the basis of a tort action. To allow an action in negligence to lie against a citizen if he makes an honest mistake in reporting to the police would have a chilling effect on an important source of information about crime. Citizen cooperation is essential to efficient police operation and should not be stifled.
· Police here are the intermediary. She didn’t say “arrest that man” she pointed him out and said what he’d done. Defense cases 

Assault

38. Definitions 

a. Assault: Acts intending to cause harmful/offensive contact or imminent apprehension of harmful/offensive contact (the person is put in fear of the contact); the victim must be aware

· Example: 90 lb weakling swinging at boxer; assault. you don’t have to be afraid, just aware

· Example: A points a gun at me but I know it isn’t loaded, no assault

b. Note: contact is NOT an element of assault
39. RS § 21 – Assault [p65]

a. An actor is subject to liability to another for assault if (a) he acts intending to cause a harmful or offensive contact with another person or apprehension of such a contact and (b) the other is thereby put in such imminent apprehension

b. An action which is not done with the intention in (1a) doesn’t make the actor liable to the other for an apprehension caused thereby although the act involves an unreasonable risk of causing it and, therefore, would be negligent or reckless if the risk threatened bodily harm

40. Intent Requirement

a. Assault is an intentional tort.  The defendant must desire or be substantially certain that her action will cause the apprehension of immediate harmful or offensive contact.  The transferred intent doctrine is applicable to assault. 

b. RS § 32 – Character of Intent Necessary [p66]

· To make the actor liable for an assault, the actor must have intended to inflict a harmful or offensive contact upon the other or to have put the other in apprehension of such contact

· Example: A throws a stone at B, whom he believes to be asleep. B, who is in fact awake, sees A throwing the stone and escapes by dodging it. A is subject to liability to B

· If an act is done with the intention of affecting a third person in the manner stated in subsection (1), but puts another in apprehension of harmful or offensive contact, the actor is subject to liability to such other as fully as though he intended so to affect him 

· Example: A & B are trespassing in C’s woods. C observes B and points a gun at him, threatening to shoot. A, at the moment, comes from behind a tree and seeing C’s gun pointed in his direction, is put in apprehension of being shot. C is subject to liability to A as well as to B 

c. Bennight v. Western Auto Supply Co. – don’t need to intend harm, just intend situation Liable; (TX 1984) [p67]

· Facts: P worked for Ds store, the rear of which was known to be inhabited by bats. The store manager required P to work in warehouse despite her protests; she was bit, had a bad reaction to the anti-rabies medicine and went blind. She couldn’t sue because of workman’s comp law, but her husband sued on loss of consortium based on idea that an intentional tort was committed against his wife. 

· Procedure / Disposition: jury, on special verdict, found D hadn’t intended her P to get bitten, found injury accidental and entered judgment that P take nothing / reversed 

· Issue: does absence of intent for P to get hurt mean no assault? 

· Holding: no. You don’t need to intend the harm, just intend to put them in the harmful situation. Intentionally placing P in fear of being attacked by the bats was an assault, an invasion of her personality, and an independent intentional tort in and of itself, whether or not the manager in fact intended that additional and subsequent harm. 

· Rule: the unlawful and intentional invasion of one legally protected interest of another will supply the intent necessary to hold the actor liable for the unintended consequences of his act when some other legally protected interest of the victim is harmed in consequence of the act. 

41. Apprehension Requirement
a. The victim must perceive that harmful or offensive contact is about to happen to him. 

b. RS § 24 – What Constitutes Apprehension [p65]

· If one person does all required for assault, but these efforts don’t result in apprehension in the other person (even though the attempt is known), there still is liability.

· Even if person assaulting is weaker, it’s still assault (example of weakling hitting the boxer)

· The action for assault is a survival from the time when the action of trespass gave to the persons who were the victims of minor crimes a private right of action. The primary purpose of this action was to punish the wrongdoer, although the major part of the penalty imposed upon him went to the private individual aggrieved 

c. RS § 28 – Apprehension of Unintended Bodily Contact [p66]

· If the actor intends merely to put the other in apprehension of a bodily contact, he is subject to liability for an assault to the other, although realizing that the actor does not intend to inflict such a contact upon him, is put in apprehension of the contact 

· Example: A, an expect knife thrower, intending to frighten B. who is standing against a wall, throws a knife toward him not intending to hit him. B, though knowing A’s intention, does not share A’s perfect confidence in his marksmanship and is put in apprehension of being struck by the knife. A is subject to liability to B

d. RS § 22 – Attempt unknown to other [p65]

· If the other person doesn’t know about the attempt/the apprehension hasn’t occurred in him, then no assault

· Example: boxer swings at 90lb. weakling behind his back (unaware), no assault

e. Newell v. Whitcher – reasonable person standard of imminent apprehension Liable; (VT 1880) [p69]

· Facts: P was a blind woman who gave music lessons to Ds kids, occasionally staying over. One night she stayed over, D came in her room in the middle of the night and propositioned her for sex; she repeatedly urged him to leave. She sued to recover for the sickness and fright. 
· Procedure / Disposition: P won / affirmed 

· Issue: does this constitute assault? 

· Holding: yes. Even though there was no evidence that he intended to cause that apprehension, he did intend to put her in that situation, so it’s enough. Sitting on her bed, leaning over her person, &c., under the circumstances, was an assault.

· Rule: The question is whether the defendant's conduct injured the plaintiff; not whether it would a person of ordinary courage.

· Note: Could use objective standard in this case to ask whether a reasonable person would be put in immediate apprehension of contact.
42. Imminent Harmful or Offensive Contact

a. For assault to be actionable the victim's apprehension must be of imminent harmful or offensive contact. 

b. Brower v. Ackerly – threat must be of imminent harm to be assault Not Liable; (WA 1997) [p66]

· Facts: D’s ran a company that engaged in advertising on billboards. P didn’t like them, found out that city hadn’t authorizes erection of some of them, persuaded the city to remove them. Ds kept sending anonymous phone calls to P, telling him to get a light, threatening to find out where he lives and kick his ass, saying they would cut him in his sleep. Calls were traced to D’s house. P sued for assault, saying the calls gave him feelings of panic, terror, sleeplessness, etc.

· Procedure / Disposition: summary judgment to D / affirmed 

· Issue: do the phone calls constitute assault?

· Holding: no. Because the threats were not accompanied b circumstances indicating that the caller was in a position to reach P ad inflict physical violence almost at once, it was not assault

· Rule: to constitute assault, the threat must be of imminent harm. The apprehension must be one of imminent contact, as distinguished from any contact in the future

43. Fear versus Apprehension

a. The Restatement and several court decisions distinguish between "fear” and “apprehension.”  The requisite apprehension of imminent contact need not produce fear in the victim. 

· Example: RS § 24 Illustration 1: A, a scrawny individual who is intoxicated, attempts to strike with his fist B, who is the heavyweight champion pugilist of the world. B is not at all afraid of A, is confident that he can avoid any such blow, and in fact succeeds in doing so. A is subject to liability to B.
· The threat also doesn’t have to be real, as long as it puts the person in the apprehension, it doesn’t matter if it’s a hoax

b. Langford v. Shu – parent L based on rules of neg, not on rel’n b/w parent & child Liable; (NC 1962) [p68]
· Facts: D had box labeled “danger African Mongoose”, P was afraid and refused to open it. While backing away, D’s kids released a spring that opened box & a fox tail jumped out, scaring P, he ran into a wall and hurt her knee

· Procedure / Disposition: gave D judgment as a matter of law / reversed 

· Issue: Can this prank be considered assault? Is the parent liable for the assault even if she didn't open up the box?

· Holding: yes. D aided and abetted her boys in playing out this prank, which any reasonable person would know that the boys would play. Children lose their agency (like in Garratt) --> kids are an inanimate object that just does what it always seems to do. D knew that something like this would have happened (given the propensity of young boys)

· Note: This aiding and abetting thing is similar to the case with the eraser

· Note: If the fox tail had touched her and she'd gotten close enough, then this would be a battery case also

· Rule: A parent is liable for act of his child if parent's conduct was such as to render his own negligence a proximate cause of the injury complained of; in such a case the parent's liability is based on the ordinary rules of negligence and not upon the relation of parent and child
· Note: similar to Bennight: If an act is done with intention of bringing about an apprehension of harmful or offensive conduct on part of another person, it is immaterial that actor is not inspired by any personal hostility or desire to injure the other.
44. Conditional Assault

a. Tuberville v. Savage – conditional threat ≠assault if condition ~met (no imm app) Liable; (KB 1669) [p69]

· Facts: The D’s defense was that the P had provoked him by touching his sword and saying he wouldn’t assault him because the judges were in town; 
· Issue: Do the D’s actions constitute assault?

· Holding: no. He touched the sword, his words indicated his intention, but that isn’t assault 

· Rule: A conditional threat where the condition is not met will not be seen as putting someone in the apprehension of offensive contact. Need both the intent and the act to be considered assault
Intentional Infliction of Emotional Distress (Outrage)

45. Elements: (1) extreme or outrageous conduct (2) that intentionally or recklessly (3) causes (4) severe emotional distress
a. The problem is the Restatement defines it by acts that rouse the average person, but the main point of DP is to NOT base law on the passion and prejudice of the moment; to separate out emotion. This tension leads to limitations on the tort to just outrageous

b. Sensitive Groups: Pregnant women, elderly, kids

46. RS § 46 – Outrageous Conduct Causing Severe Emotional Distress [p70]

a. One who by extreme and outrageous conduct intentionally or recklessly causes severe emotional distress to another is subject to liability for such emotional distress, and if bodily harm results from it, for such bodily harm.

b. Where such conduct is directed at a third person, the actor is subject to liability if he intentionally or recklessly causes severe emotional distress

· To a member of the person’s immediate family who is present at the time, whether or not such distress result in bodily harm or

· To any other person who is present at the time, if such distress results in bodily harm.

c. Comment D: It must be outrageous, something that would make the average member of the community arouse resentment against the actor. Liability has been found only where the conduct has been so outrageous in character and so extreme in degree as to go beyond all possible bounds of decency and to be regarded as atrocious, utterly intolerable in a civilized community; a pure standard. A simple tortious or criminal act, even if intentional, is not enough.

47. Checklist for if the conduct is outrageous

a. What’s the relationship between the actor and the victim (doctor v. patient)

b. Characteristics of the plaintiff (Greer, Pemberton)
· Patient fresh out of surgery, vs. rough and tumble union worker

c. Situation surrounding the conduct

· Muratore (cruise ship) as opposed to Pemberton
d. Truthfulness of the statement (probably only works when the statements are both truthful and relevant)

e. Whether the plaintiff is a public figure (Hustler, Van Duyn)

48. Heart Balm Statutes, the abolition of Amatory crimes & IIED

a. At common law [c/l], there were amatory torts, such as breach of promise of marriage, seduction, criminal conversation (suing the paramour of your spouse), but many states abolished these crimes. 

b. The courts are then reluctant to allow IIED claims arising out of this type of conduct, as they see it as an attempt to re-label and push through a tort the legislature intentionally dissolved. 

c. However, some courts (like Torres [see below]) distinguish, as the c/l tort focused on law of consortium, and IIED focuses on intentional infliction of distress. 

d. Damne absque injuria – a harm occurs, but there’s no L; ex. abolition of amatory crimes

49. Extreme Or Outrageous Conduct 
a. Roberts v. Saylor – mere insult ≠ IIED, must be outrageous Not Liable; (KS 981) [p73]

· Facts: P had a first surgery, but then had Saylor do a second surgery when the first doctor left sutures in; when P prepared to sue the original doctor, he asked D to testify on his behalf. D noted that he disliked ppl that sued doctors, called her a thief, etc. P then also sued Saylor, but it was settled. P then went to hospital for an unrelated surgery, when she saw D while waiting on gurney; D said stuff about not liking her, etc. She testified that as a result she was scared to go into surgery & thought he would do something to her.

· Procedure / Disposition: D got SJ / appeals affirmed

· Issue: does the context of D saying this before P’s surgery constitute IIED?

· Holding: no. liability doesn’t arise from mere insults, indignities, petty expressions or other trivialities. Law shouldn’t intervene when people’s feelings are merely hurt. 

· Rule: Conduct to be sufficient for an action to recover emotional distress must be outrageous to the point that it goes beyond the bounds of decency and is utterly intolerable in civilized society.

b. Greer v. Medders – relationship b/w parties is a consideration for IIED unclear outcome; (GA 1985) [p74]

· Facts: Greer had surgery, was recovering in hospital when his doctor went on vacation. Medders filled in, and when he hadn’t checked on P for days, P called the doctor’s office to complain. Medders came and basically chewed him out. P started to shake and his wife started to cry. 

· Procedure / Disposition: Trial court gave SJ toD / appeals reversed

· Issue: Is this IIED?

· Holding: They don’t say it definitely was IIED, they say that it should’ve gone to the jury to decide. 

· Rule: They look at the relationship (doctor-client/authority requires more care than two strangers) and context, (post-surgery)

· Note: compare the Doctor Cases: imp distinction is doctor-patient relationship. We judge it differently when it isn’t the person’s doctor.

· Theory: People are much more vulnerable to their actual doctor than to a random doctor; this hold true in other relationships (your landlord, v. a random one)

c. Figueiredo-Torres v. Nickel – IIED may arise from abuse of power or relationship Liable; (MD 1991) [p77]

· Facts: P and his wife went to D for marriage counseling; D started having an affair with P’s wife. P sued for IIED and professional negligence. D said they were consenting adults so it wasn’t outrageous. 

· Procedure / Disposition: trial court dismissed / reversed 

· Issue: the D and the wife were consenting adults. Can this still be considered IIED?

· Holding: yes. The positioning of the parties matters here. 

· Note: this case would likely be thrown out if it was just between strangers

· Rule: the extreme and outrageous character of the D’s conduct may arise from his abuse of a position, or relation with another person, which gives him actual or apparent authority over him, or power to affect his interests. Coming from a stranger or even a friend, this conduct may not be outrageous, but  such behavior by a psychologist who takes advantage of the patient’s known emotional problems is enough to support IIED

· Note: Both Nickel and Medders are cases showing that doctors are called to higher standards; the nature of the relationships give them more influence over people’s positions/mental state AND their intimate contact with people also give them insight to people’s susceptibility to emotional distress (where a stranger may be unaware of susceptibility, a doctor likely would know, which increase chances of L)

· Note: see above ( heart balm statutes

50. Severe Emotional Distress
a. Muratore v. M/S Scotia Prince – the four elements of IIED satisfied Liable; (1988) [p75]

· Facts: P was on the D’s cruise; as she was preparing to board, employees attempted to take her picture, as they did with all the customers, she objected and walked on board backwards to avoid the photo; they took it anyway from behind and imposed a gorilla head on it. They posted it with the other passenger pictures. They continued to harass her, even putting on a gorilla suit and remarking “she likes it from behind.” She stayed in the cabin to avoid them. Sued for IIED
· Procedure / Disposition: P won / affirmed 

· Issue: Is this IIED?

· Holding: yes. The court went through each element

· (1) Intent or Reckless w/ substantial certainty – Court finds that the continue harassment was intentional

· (2) Nature of Conduct, degree of outrageousness – It’s a hard test to meet, but you may be able to get at it if you know the victim is susceptible to emotional distress; her initial reaction of walking backward to avoid the photo showed a particular sensitivity. The various acts/encounters, taken collectively, were enough for outrageous.

· (3) Causal Relationship btw D’s acts and P’s distress – Ok

· (4) Degree of P’s distress – Prior case law says it must be severe so that a reasonable person couldn’t be expected to endure it. But they distinguish the level of distress needed for intentional IIED v. Reckless IIED: for intentional, “shock, illness or other bodily harm” isn’t required; where appropriate, the distress can be inferred from the conduct.

· Note: it also matter here that she had no way of getting off the cruise ship and thus couldn’t escape their harassment 

b. Pemberton v. Bethlehem Steel – truthfulness of statements/character of P matter Not Liable; (MD 1986) [p76]

· Facts: P was a union official who was investigated by the company after they grew upset with his work on behalf of the union. They sent pics of his affair to his wife and circulated mug shots to the union members. No IIED
· Procedure / Disposition: SJ to D / affirmed 

· Issue: did D’s actions constitute IIED?

· Holding: no. For one, P hasn’t undergone degree of stress required, also, the statements made were all true, so that conduct couldn’t be considered outrageous 

· Note: It appears this was a factor with Pemberton; this isn’t always a defense though (it matters in tandem with the other circumstances)
· Rule: When deciding whether conduct is outrageous, the court should consider the personality of the individual to whom the misconduct is directed.  The emotional distress must be something “that no reasonable person could be expected to endure.”

51. Public vs. Private Figures 

a. Hustler Magazine v. Falwell – public officials cannot claim IIED unless malicious Not Liable; (1988) [p79]

· Facts: Hustler magazine published a parody ad on Jerry Falwell, which talked about his first time as being during a drunken incestuous time with his mother. 
· Procedure / Disposition: jury found verdict for D, but ruled for D, giving him $100,000 on compensatory and $50,000 on punitive damages / reversed US SCt said it was unconstitutional.
· Issue: does IIED apply?

· Holding: no. Political satire as a strong place in the country’s history and labeling it “outrageous” you rely on inherently subjective standards that allow juries to make decisions based merely on their likes / dislikes. An outrageousness standard runs afoul of the court’s longstanding refusal to allow damages because the speech may have an adverse impact on the audience. there’s a different standard for public figures 

· Rule: public figures and public officials may not recover for IIED by reason of publications such as the one at issue here without showing in addition that the publication contains a false statement of fact which was made with actual malice
b. Van Duyn v. Smith – non-public figures CAN claim IIED Liable; (IL 1988) [p81]

· Facts: P was exec director of an abortion clinic. D was an anti-abortion activist. D followed P several times, stopped her at airport, picketed at her house, workplace, published disparaging photos of her and posted them up all around her neighborhood. P sued for IIED and defamation.

· Procedure / Disposition: dismissed / reversed the IIED claim

· Issue: does the P count as a public figure and thus cannot claim IIED?

· Holding: no, she is not a public figure, so she can claim IIED. Posting the pictures and following her is outrageous

· Rule: she is a private figure. Free speech defense doesn’t apply here 
52. Murray v. Schlosser – Liable; (CT 1990) [p83]

a. Facts: Radio hosts (Ds) invited listeners to call in and vote for dog of the week amongst pictures of brides in weekly wedding announcements. D’s called P too ugly to even rate. P sued for IIED 

b. Procedure / Disposition: D’s sought motion to strike, but were denied 

c. Issue: is this IIED or is it protected by freedom of speech?

d. Holding: held that their actions were not protected opinion but were actionable in defamation. Their actions satisfied the elements of IIED

e. Rule: putting aside the IIED, will there be a free speech defense? No. this isn’t a public figure. There’s also the issue of the language relating to sexual relationships, heart balm statutes
Defense of Person and Property

53. Affirmative defenses 

a. Claims that while the basic elements of a battery or trespass may be made out, other circumstances also are present that excuse the defendant’s behavior 

· Example: (1) the privilege created by the need to defend one’s person and property and (2) the necessity privilege 

54. Katko v. Briney – proportionality std’s of defense of property Liable; (IA 1971) [p85]

a. Facts:  D owned a farm with a house on it that they used mostly for storage. After a series of trespasses and break-ins, they put up no trespass signs and boarded up windows to no avail. Then D set up a spring gun, which was rigged to fire (at the leg) when the door was opened. P broke in, and had his leg nearly blown off. He pled guilty to larceny and afterwards sued D. D’s defense is that the law permits use of a spring gun to prevent trespass/break-ins (he had no intent to injure anyone)

b. Procedure / Disposition: verdict for P against D for $30,000 in damages / affirmed 

c. Issue:  was D justified in the use of the spring gun to repel trespassers?

d. Holding: no. The law places a higher value on human safety than mere property rights; there is no privilege to use any force calculated to cause death or serious bodily injury to repel the threat to land or chattels unless there is also a threat to the defendant’s personal safety as to justify the self-defense.

· Dissent: Proposes a different rule— owners can use spring guns or other devices if the intention is to repel and not seriously injure and intruder. The landowner should have a privilege to repel (but not inflict seriously bodily injury) on intruders who pose a danger. Idea of castle doctrine, rights to private property.

e. Rule: Proportionality: You can take steps to repel a trespasser, but only what would amount to reasonable force; if the trespasser only threatens to harm property, the possessor is not privileged to use deadly force. You should be using the minimum force necessary to repel trespassers and thieves 

· A possessor of land may take some steps to repel a trespass. If he is present he may use force to do so, but only that amount which is reasonably necessary to effect the repulse. The possessor would not be privileged to use deadly force or arrange his premises so that such force will be inflicted by mechanical means.

· The only time conduct such as setting a spring gun or a like dangerous device is justified would be when the trespasser was committing a felony of violence or a felony punishable by death, where the trespasser was endangering human life by his act: the fact that the trespasser is acting in violation of the law doesn’t change the rule.
· Public Policy: the criminal justice system is the remedy, not self-help; the privilege for committing harm on the intruder goes to the state, unless protecting your life or the life of another.

f. RS §§ 85 & 79 – [p86-87]

· The value of human life and limb, not only to the individual concerned but also to society, so outweighs the interest of a possessor of land in excluding from it those whom he is not willing to admit thereto that a possessor of land has, as is stated in § 79, no privilege to use force intended or likely to cause death or serious harm against another whom the possessor sees about to enter his premises or meddle with his chattel, unless the intrusion threatens death or serious bodily harm to the occupiers of the premises 

55. Wright v. Haffke – when one can use a firearm to protect property Not Liable; (NE 1972) [p89]

a. Facts: P and a friend robbed D’s grocery store; after they hit him and reached in the cash register, D pulled his gun and shot P in the back. P sued D who defended on the grounds that he was privileged to use a gun to protect his property (self defense); P argued it was unreasonable force. 

b. Procedure / Disposition:  found for D / affirmed 

c. Issue:  was use of the firearm excessive force?

d. Holding: no. d owed P no duty of affirmative care, and had the right to resist the attempted robbery and to use whatever means lay within his power, necessary to that end, even to the extent of using a firearm to retain his property. 

e. Rule: ordinarily, a firearm may be used if reasonably necessary to prevent the commission of a felony or to arrest a felon after a felony has been committed. For minor thefts, the use of a firearm would not be justified, but for more serious felonies such as robberies, the use may be justified. Participants here committed an assault while attempting to commit a robbery 

· Distinguishing Wright and Katko: Proportionality is key; whereas a petty theft, where no one is home or at-risk of serious injury doesn’t rise to the level of using a gun to defend; a robbery, where you are present at risk of serious injury (they had already hit him) does count, present v. non-present. In Wright there was an actual assault, more serious 

· Public Policy: gov’t wants a narrow scope of allowing force for protection of person/property so that they can maintain a monopoly on violence/use of force.  

56. Woodbridge v. Marks – guard dogs ( consider context of defense of person Not Liable; (NY 1897) [p90]
a. Facts: D had two dogs that he knew to be ferocious tied outside of his house as to protect the chicken house, ice house and house itself; they couldn’t reach the sidewalk. P was looking for a man he thought was in D’s barn; he was walking on the sidewalk but left it because he couldn’t follow it in the dark; one of the dogs attacked him. 
b. Procedure / Disposition: Jury went for P / appeals reversed

c. Issue:  is D liable for P’s damages b/c having the dogs was an excessive use of force?

d. Holding: no. The point of a dog is protection; if ppl are forced to keep dogs confined so that under no circumstances they can attack or protect then they are useless. 

· Note: context matters. A court must consider all the factors in determining liability (was he adequately confined; on the property v. allowing to go onto sidewalk, etc.).

e. Rule: the mere keeping of a ferocious dog, knowing him to be such, for the purpose of defending one’s premises, is not in itself unlawful; and when injury follows from one so kept, the manner of his confinement and the circumstances attending the injury are all to be considered in determining the owner’s liability

· Distinguishing Woodbridge and Katko: 

· In Katko, the act itself was unlawful (rigging a spring gun) indiscriminate punishment (firefighters or robbers alike would get shot); they’re also silent (no warning) 

· In Woodbridge the act itself is not unlawful (keeping a ferocious dog). Dogs are designed to deter trespassers, not necessarily to bite or punish ppl 

57. Hall v. Scruggs – egg sucking dog; property v. property Not Liable; (MS 1941) [p91]

a. Facts: P owned a dog that kept coming onto D’s property and sucking his eggs; this went on for about 3 weeks when D finally shot him (but not while eating his eggs). P sued for the value of the dog.

b. Procedure / Disposition: P won at trial / MS S.Ct reversed.

c. Issue: was the D shooting P’s dog an excessive way of defending his property? 

d. Holding: no. D resorted in a reasonably diligent manner and for a sufficient length of time to each and all of the courses of action [below], but those reasonable efforts resulted in failure. He had no choice but to kill the dog. Court also rejects P’s contention that he could only kill the dog when in the act; the dog had shown a clear propensity for the actions, and would likely continue

· Note: two ways to read this: (1) property v. property; or (2) utilitarian (after taking preventative measures, shoot the dogs because you need to protect your eggs)

e. Rule: In situations like this, the owner has three courses of action to be pursued first: (1) use reasonable efforts to drive the dog away in such an appropriate manner that will probably cause the dog to stay away (2) endeavor to catch the dog and confine him (3) make reasonable efforts to ascertain and notify the owner of the dog so that the latter may have opportunity to take the necessary precautions by which to stop the depredations. 

58. Kershaw v. McKown – utilitarian approach to property v. property Liable; (AL 1916) [p92]

a. Facts: P sued D for killing his dog; the dog had been attacking the D’s goat. P won but D appealed saying the jury instructions were bad. Court said jury instructions were okay. Actual Jury Instructions: If you believe the thing attacked (dog) was NOT worth more than the thing saved (goats) then you should rule for defendant- NO L. (if you believe the goat was worth more than the dog, defendants wins). Plaintiff’s Rejected Instructions: If you think the two things were not disproportionate (equal) or you think the goat was of a lesser value than the dog, then you should rule for the plaintiff. [Difference is simply a matter of framing.]

b. Procedure / Disposition: jury brought verdict for P / affirmed 

c. Issue: Is the relative value of animals a property circumstance for the jury to consider in this situation?

d. Holding:  yes. It’s cost-benefit analysis. You can’t have a rule treating unequal animals the same; ex. You can’t let someone kill a $50 hog just to save his .50¢ chicken. Here we comparing the value; you can shoot the dog if the goat is worth more

· Note: you should always do this kind of utilitarian analysis for property v. property cases 

e. Rule: For defense (1) there must be a necessity that is honestly believed to be real (2) the acts of defense must be reasonable and not excessive. (You can use the value of animals in determining (2), whether the acts were reasonable.)

59. Bamford v. Turnley – the single owner principle (1862) [p94]

a. If something is for the public benefit, but creates a nuisance, you should only run the good/service if the benefit outweighs the cost/nuisance. 

· Forces a cost-benefit analysis. So if the worth of the railroad is such that even the railroad companies would tolerate the bad effects if it directly affected them (i.e. the railroad companies would tolerate the burning of their wood in exchange for having the benefit of the RR), then the good/service truly does create a benefit and works.

· Application to tort cases where D acts in self-defense: If the benefit of the defendant’s acts of defense outweighs the cost of the plaintiff’s loss, then the D is justified in his actions.

b. Public Policy: The main policy behind these rules is public safety.  We want to minimize the chance that an unintended party will be hurt (e.g. ban on spring guns); however, the state still recognizes the need of property owners to protect themselves (e.g. allowance of guard dogs).  

60. The Single Owner Principle – The Legal Analyst – Farnsworth

a. Assume there was one person owning everything. What is the desirable course of action
b. Once you know that, what do you then do with liability?

· If the desirable course is what happened then no liability

· If the desirable court is not what happened, then blame that person 

c. See pg 102-103 – Epstein 

· If you’re accruing the benefit, even if what you did was desirable, you should still pay ( think about SL 

Private Necessity

61. Ploof v. Putnam – entering/sacrificing p/p of others to save one’s life ≠ trespass Liable; (VT 1908) [p97]

a. Facts: P and his family were sailing in the waters when a storm came and the family was in great danger; D owned an island, but had hired an employee to push away unwanted boats in an attempt to keep trespassers off his island (he unties it after it was moored). P argues that via necessity, he was compelled to dock his ship on D’s island; because he was thwarted by the D’s assistant, the P and his family were thrown into the lake and injured. Pl sues defendant for trespass (unmooring the boat) and negligence and carelessness by ignoring duty.
b. Procedure / Disposition: found for P / affirmed 

c. Issue: was D liable in rejecting P from property because it is trespass?

d. Holding: no. The doctrine of necessity applies with special force to the preservation of human life. An entry upon land to save goods which are in danger of being lost or destroyed by water or fire is not a trespass. Basically, necessity can justify entry upon land and interferences with personal property that would otherwise be trespass.
· Note: These sorts of necessity defenses can themselves be a cause of action; you don’t necessarily need to assert an independent tort. (I.e. I have a privilege to be here, you put me out, I was injured, you’re L)

e. Rule: one may sacrifice the personal property of another to save his life of the lives of his fellows

· Hypo: What if D had erected a gate or a dog to frighten away? 
· A gate or a dog is an indiscriminate, blanket mechanism that operates the same in all situations and is unable to take account for necessity. 
· Here, there was a calculated decision to not accommodate the necessity; a dog or gate, by their nature, would be unable to make that decision. 
· BUT the key is that having a dog/gate is still lawful behavior, so they’re okay.
62. Rossi v. DelDuca – entry onto land is privileged if necessary to avoid harm to actor Liable; (MA 1962) [p99]
a. Facts: P was being chase by a dog when she ran down a dead-end street; she ran into the D’s yard to escape where she was then bit by another dog. P argues, under statute, that “If any dog shall do any damages, the owner or keeper shall be liable for such damage, unless person at the time such damage was sustained, was committing a trespass or other tort, or was teasing, tormenting or abusing such dog.” D says that since she was trespassing, she couldn’t collect damages and he claim was barred

b. Procedure / Disposition: denied motion for directed verdict / affirmed 

c. Issue: can P collect damages?

d. Holding: yes because she technically wasn’t trespassing since she was on his land out of necessity 

e. Rule: One is privileged to enter land in the possession of another if it is, or reasonably appears to be, necessary to prevent serious harm to the actor or his property. This privilege not only relieves the intruder from L for technical trespass but it also destroys the possessor’s immunity from L in resisting the intrusion. Normally trespass would erase L, but the necessity excuses trespass claim, so L is intact.

· Dicta: If you are injured while on another’s property, there is no recovery if the damage was sustained while committing the trespass.

· Distinguishing Woodbridge & Rossi: In Woodbridge the person was trespassing & there was no excuse (NL). Here, the person is trespassing but the justification of necessity cancels the trespass out. (L)

63. Vincent v. Lake Erie Transportation Co – compensation might still be necessary Liable; (MN 1910) [p100]
a. Facts: D owns a ship and had it moored to P’s dock as it was unloading cargo; a storm came in after loading was complete whereby navigation was practically suspended. D tried to get a tow from the dock, but no one could do it due to storm; in process of ship staying on dock during the storm, the dock was severely damaged. The dock owner sues for damages, but the D defends that it was a necessity to dock there.
b. Issue:  does D have to pay compensation for damage to P even though he had a private necessity to dock there?

c. Holding: yes. Even though the defendants were not at fault in remaining moored to the dock (b/c all they had to do was exercise ordinary prudence and care) they’re still liable for the damages that resulted from their ship remaining moored to the dock.  
· Note: Idea is that where the D prudently and advisedly availed itself of the P’s property for the purpose of preserving its own more valuable property, then the P is entitled to compensation for the injury done. We’re making value judgments about what is more valuable, your property or theirs. When you choose yours, compensation must still be made.

· Dissent: Puts the risk on the dock owner: if the dock owner’s performance on the contract puts him at risk, then he should’ve contracted for adequate compensation for it. Regardless, the burden is his.
d. Rule: Public necessity in times of war and peace may require the taking of private property for public purposes, but under our system of jurisprudence compensation must be made.
64. Considering Ploof & Vincent: ask two questions…

a. Were you correct in acting (Ploof, under Hand Formula)?

b. Who pays for the damages that result? Even if you are correct in acting, you still may have to pay. Goes to accident prevention/risk pooling. We want to incentivize all parties to take the most reasonable care possible… Ps will act when proper, but will be incentivized to minimize costs at the same time.

c. Note: Under negligence, you don’t pay if you aren’t at fault; under SL, you pay even if you did what we want you to do. [very important; D in Vincent DID the RIGHT thing, but he still must pay]

65. Texas Midland Ry. Co v. Geraldon – L for harm caused by putting out person w/ p/n  Liable; (TX 1910) [p103]

a. Facts: P and his wife and kid went to the RR to catch a train; by the time they got there the train had already left, so they planned on staying inside over night; a 10 the station manager threatened to call the marshal if they didn’t leave. P explained that his wife was vulnerable to illness and that she would get sick if she had to go out in the rain. The guard put them out anyway and they had to walk 300 yards to a boarding house. She got sick, they sued
b. Procedure / Disposition: jury found for P / affirmed 

c. Issue: Is RR Co liable for damages the wife suffered?

d. Holding: yes. The court assumes that the RR agent (1) knew of her susceptibility and (2) that it was raining in such a manner that her health would reasonably be put at risk. From this they find the action of putting her out to be the proximate cause of her physical pain, thus L to the RR.
e. Rule: When one has a privilege to be somewhere (to avoid injury, for example), when another puts that person out, s injured, you’re L

66. London Borough of Southwark v. Williams – no private necessity when no immediate danger (1971) [p104]
a. Facts: A man and his family were homeless and living in London; they had no relatives and the govt housing department was unable to help them, so they found and empty home and squatted there. The borough brought an action to evict them, and they defended on the ground of private necessity.
b. Procedure / Disposition: found for P / affirmed

c. Issue: is D’s case one that prompts private necessity?

d. Holding: no. this isn’t a case of great and imminent danger where, in order to preserve life, the law must permit an encroachment on p/p. Court references Dudley and Stephens; just like killing isn’t justified by necessity, neither is trespassing/taking a home.
e. Rule: If a person, being under want of necessity for cloths or food, steals or appropriates them illegally, it is still a felony. If hunger/want of shelter was an excuse, then the floodgate would open (1) to a host of other ppl using necessity for the same reason and more stuff and (2) anarchy would ensue.
· Public Policy: don’t want to incentivize trespass 

f. Distinguishing London and Texas:
· The idea is we want to construe necessity narrowly. Idea of necessity as addressing a one-time problem v. using necessity as panacea of a societal condition (many thinks this expands necessity too far and goes against the foundation of our system of law).
· London: chronic condition for poor ppl (London). If the London folks get to stay ( slippery slope (it could be quite disruptive if we instituted this as some sort of utilitarian, maximizing social benefit, calculus)
· Texas: Random emergency for presumably middle class ppl with a home somewhere. What happens if sick woman gets to stay ( no slippery slope because acute occurrence 
g. Distinguishing London and Ploof: transaction costs

· The law treats rights as more flexible and less absolute in situations where it is hard to enter into a voluntary transaction over them. 

· London: When transaction costs are law, the low is more likely to protect/adhere to the traditional property rules more strongly. Case where the situation is imminent, but not immediate.

· Ploof: When transaction costs are high (it’s difficult to make a deal) the law allows ppl to take each other’s entitlements and pay damages later. Case of emergency, where no time to even seek and alternative (Ploof, girl with dog)

Part II: Unintentional Torts: Breach of Duty

Normative Views

67. Burden of proof Re: Negligence

a. In an action for negligence a plaintiff has the burden of proving: 

· (a) facts which give rise to a legal duty on the part of a defendant to conform to the standard of conduct established by law for the protection of a plaintiff, 

· (b) failure of a defendant to conform to the standard of conduct, 

· (c) that such failure is a legal cause of the harm suffered by a plaintiff, and 

· (d) that a plaintiff has in fact suffered harm of a kind legally compensable by damages. 

68. When Secondary Assumption of Risk Applies

a. Arises when the D does have a duty to the P and may have breached it; as an affirmative defense, the D argues that the P recognized whatever danger resulted from the D’s alleged negligence and voluntarily chose to encounter it. In many Js the D who assumes the risk in this manner will have his damage reduced accordingly, but won’t be forbidden from recovery. 

· Note: primary assumption of risk = complete defense. secondary assumption of risk = partial defense (In most Js, this has completely merged with comparative negligence regimes; it’s a question of the reasonableness of the D’s behavior compared to the P).

69. RS § 504 – Liability For Trespass By Livestock [h/o]
a. (1) Except as stated in Subsections (3) and (4), a possessor of livestock intruding upon the land of another is subject to liability for the intrusion although he has exercised the utmost care to prevent them from intruding.
70. Marshall v. Ranne – no assumption of risk when no voluntary choice/alternatives Liable; (TX 1974) [p605]
a. Facts: P and D both raised hogs; one of D hogs escaped and come onto P’s property; over the next several weeks, he terrorized him, forcing P to leave D a note. A few hours later, the boar bit P. Jury found that both P and D were put on notice of the boar’s propensities and that P had voluntarily exposed himself to risk of attack b/c he should’ve shot the boar. 

b. Procedure / Disposition: trial court rendered judgment for D / civil appeals affirmed / Appeals reversed

c. Issue: can P hold D liable or does D’s defense that P had a secondary assumption of risk stronger?

d. Holding: there was no proof that P has a free and voluntary choice because he did not have a free choice of alternatives. He has, instead, only a choice of evils, both of which were wrongfully imposed upon him by the defendant. He could have either remained prisoner in his own house or he could take the risk of going outside 

· Note: Ct says he isn’t obligated to shoot the boar; just b/c he had a right to shoot a boar doesn’t mean he had a duty to shoot the boar…otherwise we’re putting the burden on the innocent P rather than the responsible D who probably is in the best position to handle the situation. 

e. Rule: Assumption of risk was inapplicable to these facts, b/c P wasn’t in the situation voluntarily (they reject the claim that he should’ve shot the boar b/c that would have made P vulnerable to other charges of his own)

· Note: with ownership of animals, the owner is always strictly liable 

71. RS § 496E – Voluntary Acceptance Of Risk [p607]

a. The P does not assume a risk of harm unless he voluntarily accepts the risk

b. The P’s acceptance of a risk is not voluntary if the D’s tortious conduct has left him no reasonable alt course of action conduct in order to

· (a) Avert harm to himself or another

· (b) Exercise or protect a right or privilege of which the D has no right to deprive him

72. Farnsworth Reading
a. LCA is person in best position to prevent expense, person who can pay result, this is the person who can choose the best option for society, either taking precautions next time or paying for it

Negligence v. Strict Liability

73. Strict Liability
a. Liability without fault. An alternative rule to the negligence rule; even if you find SL, you still must show causation, injury and duty of care. 

b. Strict liability is often imposed upon acts that do not involve reciprocal harm.  
· For example, driving is risky for all parties so a negligence standard is applied. However, owning an elephant poses a harm to your neighbor while the neighbor doesn’t impose any harm to you-strict liability is imposed (fairness aspect)

74. Categories for SL: 
a. L for harm done to animals; L for abnormally dangerous activities; L via Rylands; L for employers for employee acts (respondeat superior), products liability 
b. Note: When you put SL on one party, the incentive for the other party to take responsibility is gone or lessened.

75. Rylands v. Fletcher – SL for trouble caused by risky stuff you keep on land Liable; (Eng 1865) [p404]
a. Facts: Rylands hired independent contractors to build a reservoir; during the construction, the Ds contractors discovered a mining tunnel underneath the property, but didn’t investigate; it turns out the shafts were connected to a coal shaft owned by P. When they filled the reservoir, the water broke through the bottom and flooded P’s tunnels. 
b. Procedure / Disposition: P lost at trial / reversed
c. Issue: is P entitled to recover damages b/c D is SL?
d. Holding: yes. A natural v. non-natural distinction; SL applies for uses that aren’t natural. Here, there was no need for a reservoir. 

· Note: based on as between two innocents theory: the P has suffered damage due to no fault of his own; D must pay. “But for” D’s actions in bringing substance there, P would not have suffered damages.

e. Rule: the person who, for his own purposes, brings on his land and collects/keeps anything likely to do mischief if it escapes, must do so at his own peril. If he doesn’t, SL for all damage that is a natural consequence of its escape
· Note: potential defense = escape was due to plaintiff’s default or an act of God.

76. Losee v. Buchanan – no liability without fault/negligence Not Liable; (NY 1873) [p412]

a. Facts: A steam boiler used by the D exploded, and pieces of the boiler flew onto the P’s premises and caused damage. Trial ct rejected the P’s SL assertion, and appeals affirmed

b. Procedure / Disposition: trial court rejected SL claim / affirmed 

c. Issue: can SL be applied here?

d. Holding: No strict liability. The defendants had the right to place the steam boiler on their land.  It was not a nuisance and the jury found no negligence on their part. You hold your property subject to the risk that it may be accidentally injured by those who live near you and vice versa 

· Social Utility: Civilization requires the sacrifice of some rights in order to promote economic/industrial dvp which provide for the general good

e. Rule: no one can be made liable for injuries to the person or property of another without fault/negligence.  

· Note: this rule rejects Rylands

77. Turner v. Big Lake Oil Co. – “unnatural use” interpretation from Rylands Not Liable; (YX 1936) [p413]

a. Facts: Salt water overflowed from defendant’s artificial pond (used to operate oil wells) causing damage to the plaintiff’s pasture.
b. Procedure / Disposition: court declined to hold D in SL

c. Issue:  should SL apply here?

d. Holding: no. While storing water may be an unnatural use in England, it is a regular occurrence for Texas and its semi-arid climate. In Texas, the storage of water is a necessity and within the contemplation of parties.  The same applies to oil wells and the production of saltwater ponds.  

e. Rule: Interprets Rylands “unnatural use” element as meaning not a general or ordinary use; not within the contemplation of the parties to the original grant of land or the grantors or grantees of adjacent lands; a special or extraordinary use.   

· If necessary for social utility reasons, the D can’t be held SL 

78. Lubin v. Iowa City – sometimes SL is necessary when there’s a hazardous enterprise Liable; (IA 1964) [p414]
a. Facts: Rylands adopted in IA in case where P sued D city for the practice of leaving underground water pipes in place until they broke and caused damage. 

b. Procedure / Disposition: The city was SL for the resulting damage.

c. Issue: can city be held SL?

d. Holding: yes. Such a practice means that eventually a break will occur and water will escape likely damaging land of another. The water supplier is in a better position to assume the risk and spread the costs among consumers who benefit from the savings in maintenance.  

· Note: Hand formula at work. This shows a merging of the Ploof and Vincent; using a C/B analysis, the city was rational to leave pipes until they burst, but, they subsequently are SL for any damage that happens when they finally do burst. 

· If the C/B analysis was correct, then the damages from burst pipes (B) is still lower than the cost of replacing all pipes prematurely (PL). This is a risk-spreading argument.

· Note: Assume that what the city does is economically rational (efficient via Hand formula); but when the mains break, they cause a lot of damage. Reasoning: a hazardous enterprise, even if it’s socially valuable can’t escape L. We don’t want to deter them from doing this…it’s like an inevitable accident…but who bears the cost? Under the old view of reciprocity, the ppl whose house are under the broken pipes, bear the cost. However, the court pulls back from this: up the price of water, and have enough “insurance” money to compensate the homeowner when the pipes break.

· Note: Shows a movement away from a no-fault regime to 2-innocents

e. Rule: A person who for his own purposes brings on his lands and collects and keeps there anything likely to do mischief if it escapes, must keep it in at his peril, and, if he does not do so, is prima facie answerable for all the damage which is the natural consequence of its escape.
79. Readings

a. Sugarman reading ( why it took so long for the US to embrace Rylands (in the beginning they embraced it but then they stopped)

· Rylands ( use of land for storing water is not a natural use so the person storing it is SL for anything bad that happens with it 

Reasonable Person

80. Mental ability and mental states

a. RS § 283 – Conduct of a Reasonable Man; the Standard [p122]

· Unless the actor is a child, the standard conduct to which he must confirm to avoid being negligent is that of a reasonable man under like circumstances 

b. Vaughn v. Menlove – reasonable person standard defined Liable; (1837) [p125]

· Facts: D built a haystack near the edge of his property; P complained; D built a chimney through the stack and the stack burst into flames, destroying both the D’s property and P’s cottages. Jury got a reasonable man instruction, and D was convicted. He appealed citing that he didn’t have the highest order of intelligence (he wanted courts to adopt a subjective standard)

· Procedure / Disposition: found for P / affirmed 

· Issue: were instructions to jury (that D was bound to use such reasonable caution ass a prudent person would have exercised under the circumstances) bad instructions?

· Holding: no, the instructions were correct. Liability for negligence shouldn’t be co-extensive with the judgment of each individual, that would be too hard of a rule to apply

· Note: J. Holmes advocates for reasonable man standard with exceptions when a person has a defect that is out of their control (i.e. the person is blind). If you cannot meet the standard, you're going to create harms for your neighbors that they shouldn't have to put up with you and your troublesomeness, so you will be found liable

· Rule: Reasonable Person Standard: the standard is the caution a man of ordinary prudence would observe.  The jury should not account for the judgment of each individual.  
c. Lynch v. Rosenthal – RPS does not take into account the mental ability of the P Liable; (MO 1965) [p126]

· Facts: P was 22 but with the capacity of a 10-year-old and an IQ of 65. The D’s wife took P out of a state home when he was 12 and he lived with their family since then. D asked P to help go behind the corn that fell from the picker and place in the wagons pieces that fall; in the process, P’s hang got caught resulting in serious injuries. P claims that D was negligent in failing to warn him directly of the danger but D claims that P was contributorily negligent. P provided psychiatry testimony that he would have comprehended a direct warning but couldn’t have inferred it. D claimed P was contributorily negligent

· Procedure / Disposition: found for P / affirmed 

· Issue: was P contributorily negligent?

· Holding: no. The defendant knew about the plaintiff’s mental capacity and failed to give a warning. Here, to recognize a contributory negligence defense on the reasonable person basis would be unjust because P couldn’t even appreciate the danger of the situation.

· Note: In this case, we're looking at not the person's mental ability, but the reasonableness of warning a person with someone of that mental capacity of potential harms to them. A reasonably prudent person would have given him the warning, knowing that he had a mental defect
· Rule: In cases like this, the mental state of the P will become an issue if it is known by the D. 

· Hypo: a person with mental difficulties is waving a chair around and is acting hysterical. When the nurse comes in to calm him down, the patient thinks she's trying to get him & he hits her w/chair. 

· He would be found liable. Think of Polamatier, it was a voluntary act. In case of a mental defect, he doesn’t have the capacity to act rationally or reasonably. 

d. RS § 289 – Comment n – Inferior Qualities [p128]

· If the actor is a child, allowance is made for his inferior qualities of mind and body, and the standard becomes that of a reasonable man with such qualities. If the actor is ill or otherwise physically disabled, allowance is made for such disability. Expect in such cases, the actor is held to the standard of a reasonable man as to his attention, perception, memory, knowledge of other pertinent matters, intelligence, and judgment, even 

e. Weirs v. Jones County – RPS is determined somewhat by community Not Liable; (IA 1892) [p129]

· Facts: Bridge was unsafe, condemned it and there were signs posted saying the bridge was unsafe. P couldn't read English; he drove onto the bridge and suffered damages. P claimed that the county was negligent in not doing enough to point to bridge being unsafe. D claimed they weren't required to do more than they'd done.
· Procedure / Disposition: verdict for D / affirmed 

· Issue: was county negligent in not putting up more warning signs?

· Holding: no. Court wasn't required to put up impassible blockades. They did what they were under an obligation to do. P cannot claim that some standard of care shall be applied to him which is not applicable to persons in general

· Note: The reasonable person, by definition in this case, is someone who can read English. 

· Rule: Reasonable person standard is shaped somewhat by what is ordinary within a community

· Distinguishing Weirs & Lynch: We treat literacy as different from a mental defect for purposes of deterrence ( if you're going to hold people responsible, they have to accommodate, creates an incentive to learn [how to read English, for example]; Lynch is incapable of easily learning things of that nature 

81. Physical Infirmities

a. Kerr v. CT Co. – higher prudency standard required when you know of your defects Not Liable; (CT 1928) [133]
· Facts: P was a hard of hearing man walking alongside the D’s trolley night one night. The trolley came up behind him and the driver realized that if they both continued in their trajectories they would collide. The driver sounded the horn for a while and tried to pull the emergency stop, but it was too late and he knocked over the P and killed him. His wife brought suit; 
· Procedure / Disposition: the trial court found P contributorily negligent but D not negligent / affirmed
· Issue: was D negligent in not stopping when he saw P was walking close enough to be hit?

· Holding: no. as a reasonable man, he should have known he was walking dangerously close to the trolley and, if he knew his hearing was bad, he should have taken an elevated level of care that a reasonably prudent deaf man would have taken in the same situation. Also, it is important that D did NOT know P was hard of hearing

· Infirmities as defenses: 

· With physical infirmities we can prove it more and it also adds to awareness; there’s the idea that they are still functioning, and when using certain tools to their aid, can rise the level of a reasonable person (almost)

· With insanity/stupidity, there is usually nothing we can do to make ppl rise to the normal standard, so we want to incentivize them and their relatives to take the proper precautions.

· Rule: you are responsible for taking certain precautions when you know of your defects. The standard for a deaf man should be that of a reasonably prudent def man. 
· Hypo: taxi driver who is 4 ft and can’t see over the wheel hits a kid. Is he liable?

· Yes, because he knew all this and still chose to drive w/o taking extra precautions.

· Note: if the kid jumped out at such a distance in front of the car where the car couldn't have stopped before hitting him at all, then breach of duty did not cause damages 

b. Davis v. Feinstein – extra precautions not expected at level of someone w/o defects Liable; (PA 1952) [p134]
· Facts: A blind man was walking down the street, using his cane to tap the grounds and abutting buildings to guide his travel. He still fell down an open cellar in front of the D’s furniture store. P sued D for neg

· Procedure / Disposition: P won jury verdict / affirmed

· Issue: should P be held contributorily negligent? 

· Holding: no. Due care for a blind man meant using reasonable efforts such as artificial aids to discern objects in his path. He’s not expected to discover everything that a person of normal vision would.  
· Rule: standard for blind man = standard of reasonably prudent blind man, should take all necessary precautions 
· Distinguishing Davis & Kerr: In Davis, the handicapped man took some precaution (via the cane); in Kerr the deaf man took no precaution or due care at all and was actually reckless and dangerous in his activity.
82. Age

a. Dunn v. Teti – a minor’s negligence / rules for standard of care; rule of seven Not Liable; (PA 1979) [p139]

· Facts: The D swung a stick negligently causing injury to the P; both were 6-years-old. The trial court gave SJ to D on the grounds that and the court of appeals affirmed.
· Procedure / Disposition: SJ to D / affirmed 

· Issue: what is the minimum age below which a child is incapable of acting negligently because he lacks the attention, intelligence and judgment necessary to enable him to perceive risk and recognize its unreasonable character

· Holding: the kid here was too young to be capable of negligence. A child is to be held to the measure of care that other minors of like age, experience, capacity and development would ordinarily exercise under similar circumstances.
· Dissent: All minors are capable of showing negligence; you just have to use differing standards for age (they would use the 14+ standard for all minors).
· Rule: (1) minors under the age of 7ys are conclusively presumed incapable of negligence. (2) Minors btw ages 7 and 14 are presumed incapable of negligence but the presumption is a rebuttable one that weakens the older the kid gets. (3) Minors over 14 are presumptively capable of negligence with the burden placed on the minor to show incapacity.
Risks and Precautions

83. United States v. Carroll Towing Co. – the infamous hand formula Liable; (1947) [p140]

a. Facts: Conners Co. owned the Anna C. They chartered the ship to the PA RR in a deal that also included a bargee (worker) between the hours of 8 a.m. and 4 p.m. PA RR moved the ship to the end of the harbor where it was loaded with cargo of flour owned by the United States. Meanwhile, the Grace Line Company sent a tug it had chartered to another ship, the Carroll; to get to the Carroll the Grace Line ppl had to adjust the lines tying the Anna C. After they finished, they re-tied the Anna C. but did so improperly so that she broke away from the pier and bumped into a tanker which resulted in a hole beneath the water line. The bargee, who was supposed to be on board wasn’t, so no one discovered Anna C.’s hole until so much water had come onboard that it couldn’t be pumped out; the ship sank. Connors sues both Grace Line and Carroll.
b. Procedure / Disposition: Grace Line’s harbormaster & deckhand were found negligent in retying Anna C to pier / liability was split in thirds among Conners Co, Grace Line and Carroll Company 

c. Issue: was Conners Co contributorily negligent because its bargee wasn’t aboard ship at the critical moment? If they were contributorily negligent, they will have to cover 1/3 of damages 

d. Holding: The Conners Co. is liable and can only recover two-thirds.  We want parties (including plaintiffs) to take precautionary measures to minimize the harm that could occur. The fact that the boat was properly tied up is not always an excuse to a bargee’s absence during working hours.  It was reasonable to expect that due to the busy time and lines being untied and retied, that the work might not be done properly.  It was a fair requirement that Conners have a bargee aboard during working hours.  

e. Rule: The owner’s duty to provide against resulting injuries is based upon: (1) probability the boat will break away-P, (2) the gravity of the injury-L, (3) the burden of adequate precautions-B.  This formula simulates how a reasonable person should act

· Liability depends on if B<LP
84. The Hand Formula [p142]

a. The owner’s duty to provide against resulting injuries is based upon 3 elements: 

· (1) probability the boat will break away, P

· (2) the gravity of the injury, L

· (3) the burden of adequate precautions, B

b. If B<LP, then you can be found liable

· Example: If the defendant fails to take the precaution of having a bargee on its barge, there is a 10% chance that during the coming year and accident will occur (P=0.10).  The total cost of the accident (the typical cost of a barge) will be $100,000 (L=100,000).  LP=$10,000, the expected cost of an accident.  B is the cost of having a bargee.  If this cost is $5,000 then it is negligent to not have a bargee.  If it is $30,000 to have one, it is not negligent to do without one.  This avoids economic waste.  
c. Hand and the Reasonable Man

· B<PL takes the place of the reasonable person standard; a reasonable person would follow the result of the formula. You want ppl to take precautions when the precaution is less than the harm they are preventing by doing it. He doesn’t plug in actual numbers, but uses it as a reasoning tool.

d. Using Hand Ethically

· If the D fails to adopt precautions and acts negligently, it shows that he attaches a greater weight to his own interests than to the interests of others; by ranking his welfare as more important than the welfare of others, you can use the formula to show unethical behavior.

e. Posner Theory on Hand Formula

· Where some view the intuition behind the formula as being efficiency, Posner thinks the intuition speaks to moral ideas on blameworthiness. There’s no moral outrage in the case where prevention would have exceeded the cost of the accident; but there is moral disapproval where there was a cheaper alterative to the accident.

85. Concerns With The Hand Formula
a. It's unrealistic because it is impossible to assign clear numbers for each variable (probability statistics usually aren’t available and vary with the severity of the injury, injuries are always a variable).  It is possible to compare the relative relationships of each element.

· Juries aren’t usually told to use it directly, but judges often use it or think in terms of it. LR view: the Hand Formula represents what happens in real life. For the formula to work, we must look to the range of possible harms and consider them all in tandem.
b. It doesn’t seem to take into account non-economic values like reputation, emotional distress, etc. Does the formula focus too much on risk and not enough on fairness or justice? Decisions in life aren’t just about numbers; even if it were, how could we place value on these things. 

· However, in deciding the burden, (i.e. the cost you would have to pay to victims) perhaps the owner should consider punitive/emotional damages that a judge may give a victim. 

c. It treats all risks are the same

d. Doesn’t this rule do away with the eggshell plaintiff rule? It views all ppl the same and does away with idiosyncratic things. 

· However, negligence attempts to do the same thing.

e. But people don’t have an unlimited amount of funds and this helps you conceptualize and assess your actions practically

86. Adams v. Bullock – foreseeability in the hand formula Not Liable; (NY 1919) [p145]

a. Facts: D ran a trolley line that was powered by a system of overhead wires. The line was crossed by a bridge that was used by RRs but also by ppl, because it was in a largely populated area. The P was a 12-year-old boy who came across the bridge swinging a wire rope; when it connected with the trolley wire, he was shocked & burned
b. Procedure / Disposition: found for P / reversed 

c. Issue: can D be found negligent for having this overhead trolley system?

d. Holding: no, the system was lawful, nothing like this had happened before, there was a duty to adopt all reasonable precautions to minimize potential accidents, and that duty was met. This accident wasn’t foreseeable and you can’t find them at fault for not having a different system. 

· Note: D couldn’t have counter claimed contributory negligence b/c the boy was only 12 yrs old

· Note: No direct use of Hand Formula, but he does compare the severe burden to prevent it to the extremely low probability of risk
e. Rule: Foreseeability, This was an extraordinary casualty that wasn’t within the area of ordinary provision. Reasonable care in the use of destructive/dangerous stuff requires a high degree of care, but that was exercised here. [there was a low P here, not worth it to take the extra precautions]
· Note: Roin had as problem with the court not considering all the different alternatives

87. Bolton v. Stone – necessary precautions based on likelihood of injury Not Liable; (1951) [p146]

a. Facts: P lived next to Lord’s Cricket Ground; her yard abutted against the D’s property, which was enclosed by a seven-foot fence. On rare occasions balls had been hit over the fence, though not causing injury; on this occasion, P was hit by a ball and sued on negligence. 
b. Procedure / Disposition: D won at trial / appeals reversed in favor of P / House of Lords reversed back to D.
c. Issue: were they negligent in not having a higher fence to prevent this accident from happening? 

d. Holding: no. It was foreseeable that an accident could occur, but the chance of that occurring was very small. If the cricket was creating substantial risk, then it shouldn’t have been played there at all. That wasn’t the case here. Mere foreseeability isn’t enough; the foreseen action also must be likely. Nothing more a reasonable man would have done to prevent the injury
· Note: important question isn’t just whether taking the precaution would have been better than doing nothing (B>PL); it’s whether taking the precaution was cost justified considering the other precautions that were available [marginal analysis]. Under Hand Formula, the D would win, because the numbers are more economically efficient to not build the higher fence and just let the woman get hit, he acted reasonably
· Note: marginal returns for the greater the cost of precautions, you’re not getting as high of a benefit [p147]

e. Rule: test to be applied is whether the risk of damage to a person on the road was so small that a reasonable man in the position of the D, considering the matter from the point of view of safety, would have thought it right to refrain from taking steps to prevent the danger.
88. RS 3d § 3 – Negligence [p156]

a. A person acts with negligence if the person does not exercise reasonable care under all the circumstances. Primary factors to consider in ascertaining whether the person’s conduct lacks reasonable care are the foreseeable likelihood that it will result in harm, the foreseeable severity of the harm that may ensue, and the burden that would be borne by the person and others if the person takes precautions that eliminate or reduce the possibility of harm
89. Compliance Errors [p157]

a. Some negligent acts involve lapses of care in which the defendant fails to take some precaution that everyone agrees is required y reasonable prudence ( compliance errors 

b. Durable precaution: some safety measure that can be implemented with a single decision (i.e. hiring a bargee)

c. Compliance errors: momentary failures to take repetitive precautions (i.e. failing to check your mirrors)

Custom and Contract

90. General Rule
a. In most jurisdictions a defendant’s compliance with custom or violation of it generally is considered probative evidence that the jury may consider in a negligence case but isn’t regarded as conclusive either way.

91. The TJ Hooper – compliance w/custom ≠ defense to a tort claim Liable; (1932) [p159]

a. Facts: Two barges were lost while being towed by the petitioner’s tugboats; they didn’t carry working radios that enable them to hear about the coming bad weather, so were charged with negligence. The defense is that there wasn’t a custom to carry radios (they point to only one ship that did it). The individual bargees had radios, but not the companies themselves.
b. Procedure / Disposition: trial court found tugboats unseaworthy (L) / affirmed 

c. Issue: if it wasn’t general custom for bargees to equip their own ships, not was it custom for the ships to come equipped, can company be found liable? 

d. Holding: yes. They are liable. The tugs were improperly equipped; the injury was a direct consequence of this unseaworthiness (admiralty negligence tort).

· Note: in most cases, reasonable prudence is in fact common prudence, but strictly it is never its measure. Courts must way what is required and there are some precautions so imperative that even their universal disregard won’t excuse their omission. In this case, there was no custom one way or the other 

· Note: The radios were a small cost and reasonably reliable if kept up; they are a source of great protection. If you have device that is necessary and useful, other’s can’t slack and point to custom to get out of L. Common practice helps determine prudent care, but isn’t the sole measure

e. Rule: Compliance with custom helps determine appropriate level of prudent care, but if the custom is below the standard of due care that should be taken, then the compliance w/that doesn’t matter. Custom isn’t necessarily a defense; it’s evidence of a standard of care, but not a definitive reflection.

· “Courts must say. In the end, what is required; there are precautions so imperative that even their universal disregard will not excuse their omission.”
92. Ellis v. Louisville & Nashville RY – custom is test of neg w/r/t methods, etc Not Liable; (KY 1952) [p160]

a. Facts: P was responsible for maintaining the mechanism on D’s trains that released sand onto the tracks to prevent the wheels from spinning; part of his job included leaning out the window to make sure the sand was falling, which caused him to inhale sand particles. He did this for 25 years and developed silicosis; he sued claiming D was negligent in not providing him with a mask. D’s defense is that supplying masks were not a general practice.
b. Procedure / Disposition: directed verdict to D / affirmed 

c. Issue: if it wasn’t common practice to give workers masks, can employer be found liable? 

d. Holding: no. The common practices of ppl cannot be ignored in determining whether due care was exercised by an individual in a particular situation. The law cannot exact a degree of care that would make the majority of the possessors habitually or continuously negligent (38 Am Jur. §34)

e. Rule: the test of negligence with respect to instrumentalities, methods, etc. is the ordinary usage and custom of mankind [as long as that custom doesn’t show a want of due care]. If it wasn’t predictable that the bad thing would happen then we care less about custom 
f. Reconciling Ellis and Hooper: They can be reconciled by what was known at the time
· Hooper ( (1) we know of the value of radios to ships at sea; (2) they could point to at least one company that used radios, showing someone had the forethought; (3) the incidence/magnitude of the risk matters too (storms and weather updates are a necessary part of the job at sea which is why radios were the reasonable standard despite custom

· Ellis ( (1) we don’t know if the failure to wear a mask caused the illness, potential benefits of the mask could’ve been very low; (2) the record doesn’t show that anyone had given workers masks; (3) the risk of an employee getting a disease from the sand exposure seems much lower

93. MacDougall v. PA Pwr/Light Co – custom doesn’t matter when conduct = dangerous Liable; (PA 1933) [p161]
a. Facts: P was a plumber who was hired to repair a spot on a client’s roof. The D power company maintained a fuse box on the pole at the edge of the roof that conducted electricity when it was raining. It was raining, P bumped his head on box and a current went through him and caused injury. He sued D claiming they had been negligent in putting the box so near the roof. D claimed he didn’t deviate from the standard business practice. 
b. Procedure / Disposition: trial court found for P / affirmed 

c. Issue: can company use custom to escape liability?

d. Holding: no. usage becomes important only when the conduct in question is not inherently dangerous

e. Rule: The standard of due care is care that a prudent person would exercise under the circumstances of the particular case; conformity to custom or usual conduct can be used also, but isn’t dispositive.
· Care to be exercised must be reasonably proportionate to the risk involved 

94. Rodi Yachts Inc. v. Nat’l Marine Inc. – std of care in contractual relationships unclear outcome; (1993) [p162]
a. Facts: TDI owned a dock and Natl Marine sent a barge to the dock to be unloaded there. Natl Marine’s crew had tied the barge to the dock and left for a few days; in the meantime the barge slipped away and hit another dock and boats causing more than $100,000 in damage. The owners sued Natl Marine who impleaded TDI, asserting that it was standard practice to check and make sure the ropes were holding up and that TDI was negligent for NOT telling Natl Marine that it didn’t do this business custom.
b. Procedure / Disposition: NM liable to 2/3 and TDI 1/3 liable / reversed and remanded 

c. Issue: what is the extent to which TDI and National Marine were negligent?

d. Holding: It is unclear whether TDI and Natl Marine violated customary norms on the duty of care they owed each other (i.e. Natl Marine tying the ropes soundly to begin with, TDI checking to make sure they were still tight later) but this should be the focus on remand
· Note: If there is a set custom that sets ppl’s expectations, then it wouldn’t make sense to go w/a standard of care that was higher because the purpose of tort law is to protect people’s reasonable expectations.
e. Rule: as usual, compliance w/custom is no defense. Furthermore, in contractual relations, the market fixes the standard of care [SOC] by the preferences of customer and price. Law enforces these standards to protect customers’ reasonable expectations.

· Economic Policy: In contractual relationships, it should look closer to the Hand formula because of the market pressure to do what makes sense. The market should drive expectations and so the party in power uses the optimal standard of care. [Stranger v. contractual relation distinction]

· Posner argues that industry norms set ppl’s expectations. b/c the goal of the prudent person is to gauge how ppl act in comparison with reasonable expectations, custom and reasonable SOC are the same in cases where ppl enter into contractual relationships, such as carriers.
· Note: Custom most important in contractual relationships

· Where you have liability concerning two parties contracting with one another. Whether written or implied. There’s reason to think that whatever the custom is, that’s what the proper negligence std would be b/c market would drive it to the optional 

· Posner says that in those situations we should look at custom. Compare it to the stranger situations. There’s no reason why custom would get you to do the right thing because the person is paying you less when you don’t tie the boat party.  

Medical Malpractice 

95. General rule
a. Medical malpractice is an unusual area of tort law where compliance with a custom is decisive rather than evidentiary. In these cases, custom is no longer evidence; it is dispositive
b. The current majority rule is the modified locality rule (see Gambill)

96. Brune v. Belinkoff – national standard rule of SOC (minority rule) Liable; (MA 1968) [p165]

a. Facts: D was an anesthesiologist who delivered P’s baby; he gave her 8 milligrams of medicine (standard in New Bedford) while the standard in Boston was 5. She became sick and sued for malpractice. He defends on the grounds that he lived up to the reasonable standard of care of doctors in New Bedford.
b. Procedure / Disposition: jury found for D / reversed 

c. Issue: can the locality rule allow doctor to escape liability?

d. Holding: no. The court overrules the locality rule, which says that doctors must measure up to the standard of care practiced by those in their profession in the community where he practices, with the rationale that current medical advances level the playing field and doctors in diff locations should know and use same standards 

· Policy: allowing strict locality rule requires a local doctor to come in an testify as to what the SOC is, but this may create a code of silence among doctors in the area

e. Rule: National Standard Rule. The proper standard is whether the physician, if a general practitioner, has exercised the degree of care and skill of the avg qualified practitioner taking into account the advances of the profession; a national standard. (no need for local Dr to testify)

· Note: this is the minority rule

· Note: there’s still an issue of which community you’re supposed to measure others up to; the locality rule takes the focus off reasonableness of the doctor and onto whether the doctor acted with the skill of the ordinary community physician

· Note: here, we can’t ask a jury what the reasonable Soc should be, they don’t have the expertise 

97. Gambill v. Stroud – modified locality rule (majority rule) Not Liable; (AR 1976) [p166]

a. Facts: P’s wife was to have surgery, but the surgery was aborted when he wife had complications from the anesthesia; he pointed to the D’s negligence as the cause of this. The jury was given instructions that included the locality rule. P argued that this test was no longer applicable to modern medicine 

b. Procedure / Disposition: Jury brought a verdict for D  / appeals affirmed noting that rule was appropriate here
c. Issue: is the locality rule an appropriate test to apply or should it be scrapped?

d. Holding: The abolition of the locality rule just isn’t possible because there are differences in the opportunities of small town doctors

e. Rule: Modified Locality Rule. The standard isn’t located to that particular community, but rather communities of similar resources, doctors, etc. (whereas the locality rule is like a pure subjective standard, this is closer to an objective individualized standard); the similarity of communities should not depend on the population or area in a medical malpractice case, but rather similarity in medical facilities, practices and advantages.

· Note: this is the majority rule 

· Note: this considers geography, size, character of the community, etc.

f. Economic consequences: 

· Raising the standard of care to above the optimal level (the Hand Formula level where B<LP) can create negative consequences, (pricing ppl out of the market; then you can only help those higher up) fear of malpractice, unrealistic to assume everyone has same resources 
· The background assumption is that the local rule is a lower standard of care; but some doctors, where the community SOC > the nat’l SOC, would like a national standard because it is easier on the doctor
98. Johnson v. Wills Memorial Hosp – locality rule applies for adequacy of facilities Not Liable; (GA 1986) [p168]
a. Facts: P’s decedent was a patient in D’s hospital; one night he began running around and screaming; the put a guard by the door and sedated him; they checked on him 3 hours later and he wasn’t there. They later found his body in a nearby residence. Instead of a doctor, it’s the hospital being sued. 

b. Procedure / Disposition: jury brought verdict for D / affirmed 

c. Issue: was it appropriate to apply the locality rule?

d. Holding: You normally wouldn’t evoke the locality rule with the hospital, but in light of the pleadings the charge on the locality rule was called for. 

· Note: Patients get to choose their hospital, you pay for care, but you're not paying for each time they look in on you (this isn't contractual), whatever the custom is is what people are willing to pay for. If the market says that it's not worth it to train orderlies and nurses extra to provide extra service (constant checking in with patient) because people aren't willing to pay that much, then to push ppl to that standard would be interfering with the market

· Note: The market that functions in healthcare is unlike the market functioning in Rodi Yachts. Custom can be problematic in areas where it's hard for customer to detect that the person they're buying something from is doing what you want (you cannot verify that a certain service has been provided)

e. Rule: locality rule is appropriate in a case in which the adequacy of a hospital’s facilities or services is questioned
99. Cook v. Irion – experts outside of locality aren’t persuasive Not Liable; (TX 1966) [p169]

a. Facts: P was injured when she fell on a sidewalk in El Paso; her atty only sued the shopping center, rather than the TV Company that owned the cable and a tenant’s association occupying the shopping center. The P introduced an expert witness from Alpine, TX who said it was malpractice for all 3 to not be sued; court rejected this expert testimony as not being enough
b. Procedure / Disposition: directed verdict to D / affirmed 

c. Issue: is the locality rule appropriate to apply?

d. Holding: yes. But this means that an attorney practicing in a different locality wouldn’t be qualified to second guess the judgment of an experienced attorney in another town. There may be jurisdictional issues, such as the temperament of the judge, character of the jury pool and other stuff that make the practice of law in one town different from a town 220 miles away.

e. Rule: this case used an intense locality rule; you needed someone from that actual district or county. Take home is that we’re still using a custom standard in malpractice cases for law, but it’s still bound locally, not on a state or national level 
100. Custom and consent [p170]

a. Custom doesn’t necessarily set the standard in informed consent. 

b. When a patient claims that a doctor has failed to disclose a risk and then the risk materializes, courts ask (1) if such disclosures are customary and (2) whether the risk of the harm the patient suffered was neither so obvious nor so rare that it should be considered “material” 

Comparative Negligence

101. Negligence vs. Causation
a. In comp neg questions are we comparing how negligent each party was OR whose conduct made a greater causal contribution to the accident? 
· Example: a truck collides w/motorcycle causing 95% of the force (the truck driver’s negligent contributed more to causing the accident), but the motorcyclist was drunk and speeding (greater overall negligence)

· Oregon court said the focus is on negligence NOT the causation. Here, they would say that the motorcyclists cannot recover 95 % of his damages. 

· Other courts look at causation and would allow greater recovery for the motorcyclists

102. Efficiency/Economic Analysis: Contributory v. Comparative Negligence
a. Economists’ goal is to find the rules for accident liability that minimize the sum of all the costs involved (of accidents, of precautions and of litigation). The question is which regime creates the better incentives?

· The rise of c. fault has resulted in the demise of certain tort doctrines designed to cut back on c. neg’s harshness. (last clear chance doctrine: secondary assumption of risk)

b. Possible Implication: the law should try to induce the party who can prevent an accident at least cost to take precautions against it ( least cost avoider

c. In comparative negligence, the court will use old contributory negligence rules as mere factors for consideration (i.e. secondary assumption of risk, open/obvious risk).  Often, court will allow a jury to balance considerations

103. McIntyre v. Balentine – pure and modified comparative fault unclear outcome; (TN 1992) [p577]

a. Facts: D’s car collided with P’s; there was evidence that D was drunk but that P was speeding. 
b. Procedure / Disposition: Using c. neg, the jury gave SJ to D / affirmed / remanded

c. Issue: what is the best way to take into account the actions of the P?

d. Old rule: contributory negligence (TN) bars P from recovery [see p578 for states that still have this rule] 

· Note: on exam, want to ask which rule the state in the hypo would adopt

e. New Rule: comparative fault

· Pure comparative fault: P’s damages are reduced in proportion to the percentage neg attributed to him

· Modified comparative fault: P’s recover as in pure, but only if P’s neg either (1) doesn’t exceed the defendant’s negligence [50% jur] or (2) is less than the defendant’s negligence [49% jur]

· (1) is most common ( 50% rule—the P’s negligence < 50% 

· Example: if D is 49% percent responsible, he pays 0 (b/c P is 51%, i.e. more, responsible).
· Example: if D is 50% responsible, he pays 50% of any damages P is awarded.
· (2) less often used ( 49% rule – the Ps negligence < the D’s negligence

· Example: if D is 49% percent responsible, he pays 0 (means the P is 51%).
· Example: if D is 50% responsible, he pays 0 (means the P is 50%).
· Advantages: encourages P to take ordinary precautions (note: if it’s the hand formula, this is stuff you should be doing anyway); screens out a lot of claims

· Disadvantages: Has nice ring to it in, but you're asking the jury to make up these numbers

· Exceptions: because of evidence, one side’s evidence won’t be introduced, so you can’t prove you did or did not take care. This puts the burden on the P if one doesn’t think the reasonable care was taken on their part. 

104. Manning v. Brown – no recovery if in serious violation of law/injuries direct result Not Liable; (NY 1997) [p584]
a. Facts: Two girls went joyriding with a stolen car, both taking turns and driving; when D was driving, she swerved into a pole while changing the radio at P’s request…P sued her for her damages. 
b. Procedure / Disposition: Trial court gave SJ to D / affirmed
c. Issue: whether the P’s conduct constituted such a serious violation of the law that she should be precluded, as a matter of policy, from recovering
d. Holding: the courts will not entertain suit if the Ps conduct constitutes a serious violation of the law and the injuries for which the P seeks recovery are the direct result of that violation.

· Note: The rule regarding serious illegal action throws you back into a contributory negligence regime
e. Rule: one may not profit from one’s own wrongdoing; the public policy precludes recovery when the P is injured in the course of committing a serious criminal act 

· Hypo: If you and a friend rob a bank and are speeding away, and you friend crashes the getaway car, you can’t sue your friend b/c bank robbery was directly tied to the injury that resulted

· Suppose you make a clean get away and to celebrate, later, you go to restaurant and on way there, driver crashes, you now can sue (no longer tied to illegal conduct)

105. Fritts v. McKinne – recovery w/cont.neg if no direct link b/w action & injury Liable; (OK 1997) [p585]

a. Facts: P’s decedent was driving drunk & had an accident; while preparing for surgery, the D surgeon cut an artery causing the man to bleed to death. He tried to defend against a wrongful death action by saying the decedent was negligent in driving drunk

b. Procedure / Disposition: the jury bought verdict for D / reversed
c. Issue: Can a physician avoid liability for negligent treatment by claiming contributory negligence for patient’s role in getting initial injuries?

d. This is a comparative negligence jurisdiction, but that rule isn’t applied.  

e. Holding: in this case, no. Directness has been severed, his actions are not tied to the injury that eventually caused his death, namely the severing of the artery (the negligence of the doctor) 

f. Rule: is the P’s injury isn’t the direct result of his negligent or law violating act, he can still recover

· Public Policy: Too many ppl end up in the hospital because of their own negligence, going with what the Dr wants would create a HUGE pocket of immunity where docs would never be haled into court for negligence. We want to incentivize them to take better care of patients 
106. Ouellette v. Carde – can claim con.neg from Good Samaritan who’s rash/reckless Not Liable; (RI 1992) [p585]
a. Facts: D was injured when his jacked car fell on him…he managed to call his neighbor for help and she came over. They decided to leave the garage and she hit the switch for the garage opener, causing the gasoline that had spilled on the floor to ignite and explode. When she sued, D tried to use a c. fault claim

b. Procedure / Disposition: court refused to allow D’s args or allow jury to consider if P was c.neg / affirmed 

c. Issue: does comparative negligence apply here? 

d. Holding: no. the principle of comp.neg applies only if a D establishes that the rescuers actions were rash/reckless

e. Rule: The law supports ppl who voluntarily try to save a life, and their recovery can’t be limited unless the person is rash or reckless in the attempt. This survives the c. fault statute
· Public policy: the law puts a premium on human life, high standard for penalizing rescuers
107. Alami v. Volkswagen – Manning decision applied, contrib. neg found Liable; (NY 2002) [p586]

a. Facts: P’s decedent was driving drunk, but sued D claiming car design increased the injuries. D pointed to contributory negligence

b. Procedure / Disposition: SJ to D / found for P with contrib.neg

c. Issue: can D assert comp.neg to avoid liability?

d. Holding: yes. D successfully asserts comparative negligence defense (see Manning) because P was engaged in a serious violation of the law at the time of death and because his driving drunk was a direct cause of the accident

· Note: since court went by comparative negligence, they allowed P to recover based on the percentage of the D’s negligence

e. Rule: the courts will not entertain suit if the Ps conduct constitutes a serious violation of the law and the injuries for which the P seeks recovery are the direct result of that violation. Note, this throws it back to contrib. neg

108. Van Vacter v. Hierholzer – Liable; (MO 1993) [p586]

a. Facts: P’s decedent had a heart attack at 40 and was repeatedly told by his doc to lose weight, exercise, etc. He did none and eventually stopped going to the doc. He went into ER with chest paints years later and the D sent him home after his condition was stabilized. He died of a heart attack hours later; D said P was negligent in not heeding the earlier advice. 
b. Procedure / Disposition: Jury said D was neg but that P was 93% responsible for his own death, so no recovery / reversed 
c. Issue: Was it an error to submit P’s neg to the jury; can Dr be found negligent?
d. Holding: no; yes. It is commonly the case that a person’s lifestyle choices are the causes of their health concerns, but we don’t want to give a free ticket to doctor’s to engage in negligence.  The fact that he contributed to his own death might come into play in the damages calculation in the form of shorter life expectancy and future earnings.  
e. Rule: the circumstances question is whether we look at the P’s own negligence where they’ll have a heart attack and die.  The type of behavior the doctors engage in in these is not about whether the P was comparatively negligent. You’d allow these doctors get off for random reasons. That doesn’t have to do wit hthe doctor’s job, their duty is the same for all these people. But could go the other way, but in med field we won’t get rid of mal practice just because injury their had was partly their fault 
Primary Assumption of Risk

109. Primary assumption of risk
a. This doctrine that prevents Ps from recovering for injuries they suffer when they freely undertake dangerous activities. In cases where it applies, it means the D had no duty to protect the P from the harm he has suffered or that the D did not breach whatever duty existed. Just look at their behavior.
110. Murphy v. Steeplechase – no recovery when you invite/accept action’s dangers Not Liable; (NY 1929) [p597]
a. Facts: P went to an amusement park with some friends when he decided, after watching other people, to ride The Flopper. As he came on, the ride jerked forward and he broke his knee cap. P claims the belt was dangerous to life and limb and wasn’t properly equipped to prevent injuries, no railing, operated fast, etc. There were conflicting reports on whether people had been injured before. Claimed neg b/c there was an unexpected jerk when he got on
b. Issue: should P be allowed to recover for his injuries?

c. Holding: no. the risk was invited and foreseen. He saw others on the ride and took the chance of a like fate.

d. Rule: volenti non fit injuria. One who takes part in such a sport accepts the dangers that inhere in it so far as they are obvious and necessary, just as a fencer accepts the risk of a thrs b his antagonist or a spectator at a ball game the chance of contact with the ball. 

· Can’t recover when you take a risk in which all factors are known to them

111. Woodall v. Wayne Steffner Prod – assumption of risk must be consented to Liable; (CA 1962) [p599]
a. Facts: P was known as the Human Kite, and he was hired by the D to perform for a local TV show; his act required a car pulling him, and he usually used his own driver, but did not this time after being assured by D that they have one of the best drivers in Hollywood. The driver had never done stunts before and didn’t present himself as a stunt driver to either P or D. 
b. Procedure / Disposition: Trial went for P / appeals affirmed
c. Issue: being a human kite is a pretty dangerous activity, so can P recover for his damages?

d. Holding: yes, because he did not voluntarily accept working with an untrained driver. So you can’t claim primary assumption of risk when he had assumed the risk given the assurance that the driver was trained. 

e. Rule: Assumption of risk must be free and voluntary. If it clearly appears from the P’s words or conducts that he does not consent to relieve the D of the obligation to protect him, the risk will not be assume. If, however, he surrenders his better judgment upon assurances of safety or a promise of protection, he does not assume the risk, unless the danger is so obvious & so extreme that there can be no reasonable reliance upon the assurance.
· Distinguishing Woodall & Murphy: scope and consent 

· In Murphy the risk the P took was w/in scope of what he should have expected and he consented to getting on the ride.

· In Woodall the risk was outside the scope of the risk the P assured against; he also didn’t consent to having an unqualified driver.
· You can’t assume the risk of another person being negligent. You can’t assume the risk of another being negligent

112. Hackbart v. Cincinnati Bengals – no assumed risk w/contact outside realm of action Liable; (1979) [p604]
a. Facts: P and D were both hunting in the forest but they didn’t know about the other; D was calling what he thought was a hen but replicating a female hen; he heard a rustling in the bushes of and shot what he thought was a hen, but it turned out to be the P. P sued on negligence, but D countered c.neg and assumption of risk. Jury instructions told they had to find no L if they found the P was negligent in placing himself in a position of assuming whatever risk from voluntarily hunting. 
b. Procedure / Disposition: Jury found for D / appeals reversed claiming that the instructions incorrect
c. Issue: what would a professional football player in the Ps circumstances reasonably expect to encounter in a professional contest 

d. Holding: this kind of contact was not part of the game; this kind of behavior was condoned. The court said this is battery. If this was within the play then you've assumed that risk, but this was not within the realm of the sport 

· Note: you can’t opt out of the regular system of law for the NFL system. People seem to assume that, but it's really not the way it works doctrinally

e. Rule: There's conduct that's prohibited by the sport, a really bad personal foul is not within the realm of the game. There is stuff that's outside the realm and you're not supposed to do it. Stuff that is a foul but goes a little bit extra, then that's just wrong and you can be held liable for that

113. Policy 

a. You want to avoid ppl doing ridiculous things and relying on being able to collect from defendants

b. You want P’s to take necessary precautions 

c. Paternalism here would be unnecessary, would be too high a cost for the gov’t 

d. The P, when they have this assumption of risk, is the least cost avoider

Express Assumption of Risk

114. Express Assumption of Risk

a. The plaintiff assumed the risk of the harm that occurred and therefore should be barred from recovery from the defendant

· the P expressly assumed the risk by formal agreement
b. primary 
· the D had no duty to protect the P from the harm suffered because the risk of it was inherent in an activity the P chose to undertake

· the P chose to encounter a risk negligently created by the D (rare) [this one is a qualification to primary assumption of risk] 
c. you canot assume the risk os someone behaving negligently, unless it’s express
d. Note: Assumption of Risk, whether express, primary or secondary, only applies when P is in situation voluntarily
e. Did waiver say negligence? Did the person read the waiver? Was the place held open to the public? 

115. Van Tuyn v. Zurich American Ins. Co. – clause must state L release from negligence Liable; (FL 1984) [p587]
a. Facts: P was a patron at D’s bar when she rode a mechanical bull. She told operator to go slowly, he said don’t worry about it, but did have her signed a “general release, waiver of claim and assumption of risk agreement.” The bull started speeding up and she was thrown from it and injured. 

b. Procedure / disposition: Trial ct gave SJ to D; appeals reversed

c. Issue: does the waiver she signed save the place from liability?

d. Holding: No. The agreement being reviewed is devoid of any L manifesting the intent to either release or indemnify the D for its own L—it isn’t clear enough
· Note: The waiver would have saved them from intentional tort, SL, some 3rd party damage claim

e. Rule: an exculpatory clause may operate to absolve a D from liability arising out of D’s negligent acts, but for it to be effective, it must clearly state that it releases the party from liability for its own negligence. In this case, it only released them for liability from her negligence 
116. Manning v. Brannon – how the court examines bargaining power Not Liable; (OK 1997) [p588]

a. Facts: P took skydiving lessons from D, signed release after watching a video from an attorney explaining it. It put it in caps/explicitly named negligence or other fault. P was injured when his parachute & reserve both failed. 
b. Procedure / disposition: Jury found both 50% neg and gave P recovery for half / Appeals reversed for D, saying the release was enforceable
c. Issue: Is the exculpatory clause enforceable?

d. Holding: yes 

· Dissent: no. A person shouldn’t be allowed to contract to exculpate himself from responsibility for personal injury that results from his acts in willful reckless disregard with others’ safety, particularly when negligence creates the strong potential for death 

· Note: compare to Van Tuyn. Perhaps a distinction on the visibility and express nature of the release… considering context, placement on the page, express usage of key terms, lawyer, etc.  

e. Rule: the court looks at bargaining power via (1) the importance of the subject matter to the physical or econ well-being of the party agreeing to the release (2) the amount of free choice that party could have exercised when seeking alt services. P never addressed an issue with this, so it’s enforceable

117. Anderson v. Erie Ry Co. – release from L is E when bargained in consideration  Not Liable; (NY 1918) [p590] 
a. Facts: P bought a reduced ticket on Ds RR that expressly released the RR from L by having riders assume all risk of accidents…the reduced ticket occurred in consideration for this release. The train derailed and he was killed. 
b. Procedure / disposition: Trial court gave P recovery, but appeals reversed
c. Issue: Is this exculpatory clause enforceable? 

d. Holding: yes.

· Note: If the negligence formula is applied correctly (Hand formula), then you would never want to waive it…it wouldn’t make sense. But the courts do apply it in that way. Some of it also comes down to information problems…ppl don’t know how easy it is for the D to operate due care….access and process problem. Maybe courts aren’t applying the standard correctly, so we want them to be able to opt out….maybe think they’re better off waiving (what they got from waiving…a reduced fare, more classes, etc. is more valuable)
e. Rule: Buying a cheaper ticket that allows that you waive your ability to bring suit, that weighs heavily, going against the usual rule that signing a release promising not to sue a common carrier for injuries suffered as the result of the carrier’s negligence as being void.

· With the release, obtained via consideration, the RR waived its common carrier status. P freely and voluntarily chose to accept the privilege it offered, so he can’t buck the privilege after the fact
118. Tunkl v. Regents – bargaining power of parties is uneven, exculpatory clause UE Liable; (CA 1963) [p591]
a. Facts: guy goes into hospital, signed release that said the patient released the hospital from liability for negligent or wrongful acts or omissions from its employees if hospital used due care. Basically means that person cannot sue the hospital as a whole, but he could still sue the individuals 

b. Procedure / disposition: found for D, should have understood the released. Reversed 

c. Issue: Was this exculpatory clause enforceable? 

d. Holding: no. See Tunkl test below 

· Note: this is a contract of adhesion, he probably didn’t read it, it was what he had to sign just ot get into the door.

e. Rule: where a disparity of bargaining power has grown out of economic necessity for certain goods/services or from a monopolistic position of a seller, courts have found exculpatory agreements inimical to the public interest. Where an agreement doesn’t represent a free choice on the part of the plaintiff, where he is forced to accept the clause by the necessities of his situation, courts have refused to enforce such agreements as contrary to public policy

· Contract may be UE because of public interest

· Four factor test

· Emergency rooms are a valuable service and they’re of public interest

· The hospitals are in the position to make a take it or leave it offer, no bargaining pwr for P, bilateral monopoly

· Business is open to all members of the public

· Once P contracts he’s under the control of the hospital

· Distinguish from Anderson: although RR is a public interest, there’s no take it or leave it, he could have gone somewhere else or gotten a different ticket 

119. RS § 496B – Express Assumption of Risk [p593]

a. A plaintiff who (1) by contract or otherwise (2) expressly agrees to accept a risk of harm arising from the D’s negligent or reckless conduct (3) cannot recover for such harm, (4) unless the agreement is invalid as contrary to public policy.

· no PP preventing parties from agreeing that the D should be under no such general or specific duty to the P…in exchange for consideration

· in order to be effective, it must appear that the P has given his assent to the terms of the agreement

· if a D drafts it, the terms are construed against him

· clauses exempting the D from L will not be construed to include intentional or reckless misconduct or extreme and unusual kinds of negligence unless such intention clearly appears

b. Comment b:
· As stated in § 892, the parties may agree that the defendant shall not be liable even for conduct intended to invade the plaintiff's interests. Likewise they may agree that the defendant shall not be liable for conduct which would otherwise be negligent or reckless. Where such an agreement is freely and fairly made, between parties who are in an equal bargaining position, and there is no social interest with which they interfere, it will generally be upheld. Thus the plaintiff may agree, for or without consideration, that an adjoining landowner may carry on blasting operations which involve such a high degree of risk of harm to the plaintiff's house that they would otherwise be considered reckless.

120. Tunkl Test: 

a. When are exculpatory clauses usually unenforceable?

· When it concerns a business of a type generally thought suitable for public regulation

· The party seeking exculpation is engaged in performing a service of great importance to the public, which is often a matter of practical necessity for some members of the public

· Note: How does this play out in malpractice? We don’t allow hospitals to make a condition of treatment to waiving L. This rule is consistent; most places you can’t even require arbitration instead of court (even though arbitration may be cheaper….still goes back to idea that it’s in no one’s interest to waive the negligence rules)

· The party holds himself out as willing to perform this service for any member of the public who seeks it, or at least for any member coming within certain established standards

· In confronting that superior bargaining power, the party confronts the public with a standardized adhesion contract and makes no provision whereby a purchaser may pay additional reasonable fees and obtain protection against negligence.

· The party invoking exculpation possesses a decisive advantage of bargaining strength against any member of the public who seeks his services 

· As a result of the transaction, the person or property of the purchaser is placed under the control of the seller, subject to the risk of carelessness by the seller or his agents 

121. Shorter v. Drury – NL if P is partially cause of damages & under release Not Liable; (WA 1985) [p595]

a. Facts: Shorter lost her baby and the doctor recommended a D and C procedure; it had a risk of bleeding which would have required a transfusion, but she signed paperwork preventing it AND releasing hospital from L for any negative outcomes due to the refusal of blood, because she was a Jehovah’s Witness. During the procedure, she was injured negligently and began losing blood, they tried to get her to take a transfusion, but she wouldn’t and died. Husband brought a wrongful death action claiming the doc performed negligently.

b. Issue: Does the release bar the husband from recovery?

c. Holding: Yes and no. Jury found that 75% of her death was due to the P refusing the blood, 25% was because of the doctors. 

· Note: Be able to apply both sides of argument: should we just ignore the Dr.’s negligence?

d. Rule: If the negligent claim is based in the doctor’s inability to get her blood, no L because the release is enforceable. BUT, if the negligence comes from something that has nothing to do with the blood issue, then the injury is outside of the release, so the release becomes immaterial and they can proceed with the case

122. Vodopest v. MacGregor – waivers do not excuse gross negligence Liable; (WA 1996) [p595]

a. Facts: P volunteered to participate in D’s research on high altitude survival; in order to go on the trek to Nepal, P had to sign a release from L and negligence stating assumption of all risks associated with the trek. During it, P began to show signs of altitude sickness, but the Ds folks dismissed it as an inner ear infection, the Khumbu flu; she got minimal treatment despite her rapidly decreasing health. The next day she was sent down the mountain where it was determined she had permanent brain damage from alt sickness. She sued D.

b. Procedure / disposition: Trial judge gave SJ to D / reversed on appeal

c. Issue: Is there liability even though she signed a release?

d. Holding: There is liability. This waiver was not enforced. When you’re suffering from cerebral edema, you don’t have control or bargaining power 

e. Rule: No L if simple negligence, but if gross negligence or recklessness (as I think this is here), then the releases are void as a matter of PP

123. Policy Issues: Should we allow people to contract out of Negligence?

a. Yes: Contract = people's interest; freedom of contract
· It's possible that negligence regime is too costly to enforce and often doesn't do a good job. Thus, people may be better off just dumping it even if now they have no recourse (how good can a court be at determining when a doctor was negligent?)

· Perhaps the courts will simply mess up when they're determining what's negligent or not. For every legitimate claim of negligence, there may be 1000's of bogus ones, so having this kind of waiver is important
· Maybe it does make sense. The person may value his life differently than the courts would (different definitions of what is negligent), perhaps you think you can take additional precautions yourself

b. No: Doesn't make sense; corrective justice when ppl don’t uphold responsibilities to others
· Information cost = will people know the risk they're giving up? Do ppl know true likelihood that they will be injured 

· You don't have info to make an informed decision about if it makes sense to waive these rights)

· Paternalism, even if we have the info, we're going to screw it up

· Do we even know that we've signed away our rights?

· Free rider problem generated by providing this option ( if you allow ppl to contract in and out of negligence, it doesn't make sense to pay for the negligence because you'll get the same benefit regardless of whether you pay or you don't 

· If you can’t control access to it or how often its sued, ppl will continually use it because they won’t have to bear the cost of using it 

· Look for email from Erica

Res Ispa Loquitor

124. Byrne v. Boadle – burden of proof in RIL cases on D, accident evidence of neg Liable; (Eng 1863) [p192]

a. Facts: P was walking on the road in front of D’s property when a barrel of flour fell on him from a window above; several witnesses saw the barrel falling, but there was no evidence on how the accident occurred. D: There was no proof of negligence or wrongdoing.

b. Procedure / disposition: The trial court non-suited the P on the ground that there was no evidence that the D was negligent. / Reversed 
c. Issue: Is the company liable because they were negligent? 

d. Holding: There are certain cases of which it may be said res ipsa locquitur, and this is one of them. The barrel was in the custody of the defendant who occupied the premises and the P who was injured by it is not bound to show that it could not fall w/o negligence; if there are any facts inconsistent with negligence it is for the D to prove them.

· Note: (Pollock) It is the duty of persons who keep barrels in a warehouse to take care that they do not roll out, and such a case is prima facie evidence of negligence. The burden shouldn’t be on the P to prove it…the evidence puts the ball in the D’s corner and it is his job to rebut the presumption of negligence; he didn’t here. 
· Note: P has no way of showing whether this was caused by neg. AND, these accidents don’t usually occur unless there was some negligence.

e. Rule: Two theories on D’s negligence: (1) The parties did not have the same access to evidence bearing on how the accident occurred (Bramwell’s point) (2) The accident very likely resulted from negligence (Pollock’s point).

· Even if P can’t offer direct evidence of what happened, the fact that the accident happened gets you to the jury
125. Combustion Eng. Co. v. Hunsberger– events that usually happen w/o neg ≠RIL Not Liable (MD 1936) [p193]
a. Facts: P was a construction worker on a project that involved rebuilding a boiler room; while working on the floor, the D’s workman were working above, trying to drive a wedge btw plates. The wedge slipped out and fell and hit the P on the head. 

b. Procedure / disposition: P sues and wins at trial, but the court of appeals reversed, holding that there was insufficient evidence to support the verdict.

c. Issue: does the mere falling of this wedge count as sufficient evidence that there was negligence?

d. Holding: no. It’s a construction site and things fall all the time; you can’t assume every time something falls that it is a product of negligence. Despite all precautions, things are going to fall sometime; it’s a natural part of the job. There’s also a different assumption of risk. Even if there was a miscalculation, that doesn’t automatically mean negligence, there must be more.

· Note: Compare to Byrne: Context matters. Walking on a street vs. working a construction job… there’s a different level of care D has to show and different expectations.
e. Rule: there must be evidence from which the jury might reasonably and properly conclude that there was negligence. If the action itself cannot be presumed to result from negligence because it cannot be supposed that said result  is probably the result of negligence every time it occurs, then RIL doesn’t apply

126. Larson v. St Francis Hotel – no exclusive control = no RIL Not Liable; (CA 1948) [p195]

a. Facts: P was walking on the sidewalk in San Francisco on V-J Day when a heavy armchair fell onto her; the chair had no marks, but the reasonable inference was made that it had fallen from a window at the hotel. She sued on the doctrine of RIL; she lost.

b. Issue: Can the hotel be held liable for an unexplained accident that can be attributable to several causes—for some of which the D is not responsible 

c. Holding: no. Even in the ordinary course of events—showing due care—a guest could’ve done this, and there would be no way to stop it (unless the posted guards in hotel rooms round the clock) if the hotel wanted to prevent it, it would be very expensive (maybe a recapitulation of the Hand formula).
d. Rule: The P must prove (1) that there was an accident (2) that the thing or instrumentality which caused the accident was at the time of and prior thereto under the exclusive control and management of the defendant (3) (it’s the sort that doesn’t occur absent negligence) that the accident was such that in the ordinary course of events, the defendant, using ordinary care, the accident would not have happened. 
· The doctrine RIL applies only where the cause of the injury is shown to be under the exclusive control and management of the defendant
127. Brauner v. Peterson – if event not necessarily neg each time ≠ RIL Not Liable; (WA 1976) [p197]

a. Facts: P drove his car into D’s black angus cow when it strayed onto the highway. In suing to recover, he produced no evidence as to how the cow escaped, but relied on RIL. 

b. Procedure / disposition: P had insufficient evidence to support verdict in his favor (action dismissed) / affirmed

c. Issue: does RIL apply?

d. Holding: no. a cow can escape from perfectly adequate confines with no negligence involved. 

e. Rule: for RIL to apply, the event must be of a kind not ordinarily occurring in the absence of someone’s neg

128. Gutherie v. Powell – when the accident itself is evidence of neg = RIL Liable; (KS 1955) [p197]

a. Facts: D’s had set up at the fair where they bought and sold livestock; the first floor was inanimate objects and the second floor had the livestock. P came in and sat down, when plaster started falling, there was a commotion and then a cow fall through the ceiling and onto P. She sued, but D defended on grounds that there were reasonable conclusions other than negligence that could explain the occurrence. 

b. Procedure / disposition: court overruled D’s demurrer; affirmed 

c. Issue: does RIL apply?

d. Holding: yes. Don’t put 600 lbs cow on the second floor of a raggedy farmhouse. The optimal # of accidents, without this setup, would be 0 or near 0. If a cow falls from the ceiling, someone probably did something wrong

e. Rule: this accident is evidence of itself that. This can be distinguished from the previous case in that this is clearly not normal. Cows may roam the streets but they don’t fall from ceilings 
129. Interpretations of Res Ipsa [p198]

a. If due care has been used, the accident would have been unlikely to occur 

b. The type of accident that occurred becomes much more likely when someone is negligent than it is when due care is used 

c. When accidents of this sort occur, they usually result from negligence 

130. RS 3d § 17 – Res Ipsa Loquitor [p200]
a. The fact finder may infer that the D has been negligent when the accident causing the P’s physical harm is a type of accident that ordinarily happens as a result of the negligence of a class of actors which the defendant is the relevant member 

· Note: establishing this shifts burden of proof to the Defendant 

b. P can get SJ; court will go to the jury and it'll be the D's burden to prove that there wasn't negligence 

131. When Res Ipsa applies

a. Apply Res Ipsa when accident we're looking at is itself evidence of negligence b/c it's the sort of thing that usually only happens when there's negligence. (the accident itself is evidence of negligence)

b. The D had exclusive control (or right there of) over instrumentalities that caused the negligence (the accident)

· Courts relax this when there are concerns of pocket of immunity / conspiracy of silence 

c. (Sometimes) when D knows more than P or when P doesn't know anything

· Note: mutual ignorance does not preclude defendant, see case below

d. When the chance of the accident happening w/o negligence is 0. If negligence is the only way to explain the accident, RIL

e. Rationale:
· The parties don’t have the same access to information and the D is in a better positions to explain what happens; this compels the D to bring forth evidence (the evidence could show their innocence or support the P; either way, we’ll have a better chance of finding out what happened). 

· Also, in cases where something crazy happens, RIL is usually invoked because such a crazy thing probably wouldn’t have happened w/o some negligence. 

f. Note: RIL doesn’t mean the P automatically wins; it means there is a rebuttable presumption of negligence (burden is on the defendant to disprove the negligence); the other factors of the tort still must be met

· Another way of looking at these cases, is the optimal number of this type of accident, w/o negligence zero? If so, apply RIL

132. Wilson v. Stillwill – rarity of event ≠ neg when it does actually occur ≠ RIL Not Liable; (MI 1981) [p198]

a. Facts: D was an orthopedic surgeon who operated on P’s arm; afterward, the arm became infected and eventually paralyzed. P sued trying to rely on RIL b/c that hospitals rates of post-op infections was low, so following that, the fact that he got this infect must mean that someone was negligent 

b. Procedure / disposition: D got a directed verdict. Affirmed 

c. Issue: does RIL apply?

d. Holding: no. The infection itself isn’t negligence; you must show more. Although it is true that statistically infections did not ordinarily occur at the defendant hospital, this fact does not suggest that when an infection does occur it is the result of negligence

e. Rule: just b/c an event is rare, when it does occur, that doesn’t mean it was necessarily negligence-caused 

133. Inverse Fallacy [p199]

a. The tendency to treat the probability of a hypothesis given the evidence (for example, the probability that a defendant was negligent given that a plaintiff was injured) as the same as, or close to, the probability of the evidence given the hypothesis (for example, the probability that the plaintiff would be injured if the defendant were negligent).

· Example: (1) when barrels are negligently secured, there’s a 90% chance that they will break loose; (2) when barrels are safely secured, they break loose only 1% of the time; (3) workers negligently secure barrels only 1 in 1,000 times.

· Inverse fallacy here ( assuming that the likelihood that D was negligent is 90%, or at least a high percentage, given fact (1)

· The basic idea is that judges look at the facts and attach much higher probabilities of negligence than the evidence actually warrants
134. Judson v. Giant Powder Co – if event doesn’t happen ordinarily w/o neg = RIL Liable; (CA 1895) [p210]

a. Facts: D owned a series of buildings that stood on land sold to him by P; the P’s home was also adjacent to the buildings. P’s home was destroyed when an explosion occurred in D’s nitroglycerine building. All the employees died, so there is no direct testimony of what happened. D tries to say that P assumed the risk in choosing to sell the land to D; court rejects, noting that the reasonable assumption in the sale was that due care would be exercised in the course of business.
b. Procedure / disposition: P won / affirmed

c. Issue: Is proof of the explosion enough to show a prima facie case (RIL)?

d. Holding: yes. D was engaged in the manufacture of dynamite; in the ordinary course of things, an explosion does not occur if proper care is exercised. An explosion did occur, with no explanation, so it is probable that there was a lack of proper care. RIL applicable.

· Note: The P has evidence that if the correct process takes place, an explosion would not take place. This is much more conclusive than the examples the court usually relies on where the strong probability that an accident won’t occur if the correct measures are taken as a basis for RIL. 

· Note: If this wasn’t the holding, it means that ppl could be off the hook…courts are worried about that and the precedent it would set (sometimes dynamite factories just explode…court rejects this defense). Sometimes, if you don’t use RIL, you’re creating a pocket of immunity for tort liability. A good case on fear of pockets of immunity for tort L.

· Note: Even if this accident wasn’t caused by negligence, it’s possible that if you are engaged in dangerous or harmful activity, we want to put the burden on ppl to take incredible precaution (not be around homes, only do it as little as necessary, etc.). The idea that, when you decide to do this business/activity, you assume the burden/risk. This really is touching on SL.

e. Rule: When a thing which causes injury is shown to be under the management of the defendant and the accident is such as in the ordinary course of things does not happen if those who have the management use proper care, it affords reasonable evidence, in the absence of explanation by the defendant, that the accident arose from the want of care. The burden is on the D to rebut the presumption 

135. Haasman v. Pacific Alaska Air Express – equality of knowledge vs. = of ignorance Liable; (AK 1951) [p204]
a. Facts: P’s decedents were passengers on a plane headed to Alaska, when the plane disappeared without a trace. Ps sued airline on RIL, and won.

b. Procedure / disposition: trial court denied D’s motion to dismiss, judgment to P / affirmed

c. Issue: Is RIL applicable? 

d. Holding: yes. There’s a difference btw equality of knowledge, which would prevent RIL and equality of ignorance, which still lets P’s apply RIL. 

· Note: The purpose of RIL is to protect Ps where they don’t have access to crucial information that would establish negligence, but the Ds do….you can’t circumvent this purpose, as a D, by simply pleading that you don’t know. You should.

e. Rule: When the D doesn’t know why something happened, but they should, then RIL is appropriate. RIL can be rebutted if P has equal knowledge, but not if equal ignorance (this is an AK rule, if P knows just as much, no need to shift the burden to D).

· Note: some jurisdictions limit it to when the D knows more but when equal no application. 

· Note: like Judson because there’s a total lack of evidence 

136. Walston v. Lambertsen – Cruder technology = ↑rate of unavoidable accidents Not Liable; (1965) [p205]
a. Facts: P’s decedent was a member of a crab boat, the boat sank and everyone drowned. P sued claiming the boat was unseaworthy due to the large crab tank on board that may have impaired its stability. 
b. Procedure / disposition: judgment for defendants / affirmed 

c. Issue: Is this RIL? 

d. Holding: no. There was no sign of negligence and the crab tank was installed by a professional.

· Note: this creates a pocket of immunity, but if we went the other way, we’d be creating liability in cases that we don’t want to.

· Note: If the P establishes that the vessel is unseaworthy, then you can presume that the unseaworthiness was the proximate cause of the incident…but there is no proof that the vessel was unseaworthy.

· Note: The idea that the safer you make things, the more likely that you can attribute an accident to error. The more chances to avoid accidents, the more we are willing to say it was negligence. Apply RIL in cases where you have a lot of ability to avoid accidents [See above, compliance errors]

· Stronger RIL case if a modern commercial airline goes down than when a crab boat disappears.
e. Rule: there can be no inference of RIL absent satisfactory proof of negligence. In this case, the situation in general (being on the sea) was hazardous on its own, so liability can’t be assigned lightly. 

· Distinguish from Judson: Sometimes boats just do sink.
137. Compliance errors [p207] 

a. Accidents in areas with the most safety equipment are the strongest RIL cases; 

· ↑technology that makes an activity unusually safe, ↑chance for error relative to unavoidable accidents 

· the better the technology, the weaker your argument that there was some type of mechanical error or something wrong with the vessel and the stronger the argument that the accident was the result of negligence, because the equipment was so sound

· Advances in technology tend to increase the number of claims, but reduce the magnitude of those claims

b. Cruder safety technology leads to higher rate of unavoidable accidents. With more rudimentary technology, the required rate of precaution is lower ( lower chance of compliance error [see Walston below]

· b/c the more rudimentary, the more likely that something OTHER THAN negligence caused the accident

c. A strong RIL case is one in which the expected rate of compliance error is high relative to the normal rate of unavoidable accident. The purpose of the negligence system is to regulate compliance error in the use of tech

138. Ybarra v. Spangard – minority rule, conspiracy of silence stopped by RIL Liable; (CA 1944) [p208]

a. Facts: P consulted D Tilley for diagnosis of his appendicitis and made arrangements for an appendectomy to be performed by D Spangard and Swift. Eventually, when he awakened after surgery he had a pain in his right shoulder, which later turned to be the likely result of some trauma or injury by pressure or strain applied there. He sued all the doctors and nurses for RIL. 

· D’s main arguments: doctrine shouldn’t apply b/c (1) there were several defendants but there is a division of responsibility among them (independence) (2) there were several instrumentalities used and no showing as to which caused the injury or the particular D in control of it [D’s argue no exclusivity]

b. Procedure / disposition: trial court entered judgment of nonsuit to all D’s / reversed

c. Issue: does RIL apply?

d. Holding: RIL applies. Where a P receives unusual injuries while unconscious and in the court of medical treatment, all those D’s who has an control over his body or the instrumentalities which might have caused the injuries may properly be called upon to meet the inference of negligence by giving an explanation of their conduct 

· Note: An unconscious person has absolutely no idea what happened to him; he has no access to info, and only the doctors know what happened. Those doctors who worked on him need to be held liable because they all had control over the instrumentalities that caused the injuries
· The number or relationship of the Ds (the fact that there were so many of them and they were, in many cases independent of each other) determines whether the doctrine of RIL applies. It doesn’t matter that 1 or more will be L and others absolved; the doctrine places the burden on them to explain what happened.

·  For the same reason, it doesn’t matter that the P hasn’t pinpointed the exact instrument. B/c today’s hospital involves so many workers on a given patient with so many instruments, the doctrine has to be malleable to now meet the current situation.

· Note: this is the minority rule 

e. Rule: Three conditions of Res Ipsa: (1) the accident must be of a kind which ordinarily does not occur in the absence of someone’s negligence (2) it must be caused by an agency or instrumentality within the exclusive control of the D (3) it must not have been due to any voluntary action or contribution on the part of the P

· Policy Argument: W/o this doctrine, a person who received permanent injuries as a result of someone’s negligence would be entirely unable to recover unless the doctors and nurses in attendance volunteered info. 

· If we don’t apply RIL, any time you’re knocked out in surgery, and ppl in room know what happened but you don’t, it would be near impossible to recover. Also, would doctors ever rat on each other or tell what really happened? NO, so we need to put the burden on them to really find out what happened (a fear of a conspiracy of silence).
· We’re also worried here about the multiple defendant’s problem; you might be punishing ppl who weren’t responsible, but sue them all and then they can fight amongst one another; they will smoke one another out

· Market balances things out ( shoplifting example

· Insurance ( voluntary restitution for another 

139. Wolf v. American Tract Society – no stretching on exclusivity rule Not Liable; (NY 1900) [p213]

a. Facts: The Ds were among 19 independent contractors working on the construction of a 23-story building in NY; P made a delivery of pipes outside when he was hit on the head with a brick. There was no evidence of where the brick came from or who dropped it, but P sued this two out of the 19.

b. Procedure / disposition: dismissed / affirmed 

c. Issue: does RIL apply?

d. Holding: No. There is no exclusivity
· Dissent: RIL is a necessity rule and designed for the protection of the public. It shouldn’t be abrogated because the owner sees fit to contract with two or more persons (then it isn’t fair to the victim)

e. Rule: Any of the 19 could be responsible; the doctrine can’t be so far-reaching as to apply here. It is better and more consistent with reasonable law that the injury should go without redress than the innocent person should be held responsible

· Note: does not apply the Ybarra rule. Ybarra was a case in a hospital, matter of public policy 

140. Bond v. Otis Elevator Co. – exclusive control need not be limited to a single entity  Liable; (TX 1965) [p214]
a. Facts: P entered an elevator on 9th floor of the Adolphus building, and it went into free fall; she injured her ankle and sued both the building and the elevator manufacturer on RIL.

b. Procedure / disposition: trial courts found D’s jointly and severally liable / affirmed 

c. Issue: does RIL apply? Is there a problem with exclusivity here?

d. Holding: yes. No, both d’s had exclusive control of a single entity 

· Note: RIL is applicable due to the P’s lack of knowledge; if there is any explanation of the unusual occurrence of the elevator going into a free fall, then the Ds are in a better position to come forward with it than the P. 

e. Rule: “We know of no case which holds that in order for the doctrine of RIL to apply that the instrumentality causing the injury must be under the exclusive control of a single entity” exclusivity can be met on a joint theory of control
· There was joint control, despite Otis claim via the contact that they didn’t assume management of the elevator, because the company was still responsible for regular maintenance on the elevator.

· In order for res ipsa loquitur to be applicable exclusive control need not be limited to a single entity
141. Actiesselskabet v. Central r. Co of NJ – no RIL when separate joint control Not Liable; (1914) [p215]

a. Facts: DuPont made a contract to have dynamite shipped; they also hired a crew to manage it. While the dynamite was being unloaded from the rail car to the ship, it exploded, damaging the P’s ship to the point that it had to be sold for scrap metal. P sued DuPont, the rail company and the management crew on RIL 

b. Procedure / disposition: dismissed by the district court / affirmed by the appeals

c. Issue: does RIL apply?

d. Holding: No. There were several theories as to why the explosion happened: it could’ve occurred due to the packing by DuPont, the movement of the crew unloading or something the RR did or even interference by an outside party. Any one of these theories is probable; the cause of the explosion is a mystery that can’t be accounted for

e. Rule: no joint control where each separate party was in charge of an activity at a distinct stage. Necessary to ID cause of explosion and P couldn’t point to whose action was cause of harm. They didn’t act together for you can’t apply RIL to all three.
142. Samson v. Riesing –turkey case; RIL just doesn’t apply Not Liable; (WS 1974) [p216]

a. Facts: P attended a luncheon at the church put on by the Band Mothers Association and got sick with salmonella poisoning from the turkey salad, which led to permanent digestive injuries. The moms (9) had all cooked the turkeys at their respective homes and then brought them to the church to prepare the salad for the luncheon. P sues on RIL.

b. Procedure / disposition: trial court granted D’s directed verdict motions (did not go to the jury) / affirmed
c. Issue: does RIL apply?

d. Holding: no. 

e. Rule:No conspiracy of silence, you infer certain risks, no pocket of immunity here; hard to make a deterrence argument because this rule would be unlikely to be spread. Can you say that this only happens when there are acts of negligence? No. Also, all these women did not have exclusive control and they were all acting separately 
Abnormally Dangerous Activities 

143. RS § 519 – General Principle [p]
a. One who carries on an abnormally dangerous activity is subject to L for harm to the person, land or chattels of another resulting from the activity, although he has exercised the utmost care to prevent the harm

b. The SL is limited to the kind of harm, the possibility of which makes the activity abnormally dangerous

144. RS § 520 – Abnormally Dangerous Activities [p]
a. In determining whether an activity is abnormally dangerous, the following factors are to be considered:

· (a) the existence of a high degree of risk of some harm to the person, land or chattels of others (B)

· (b) likelihood that the harm that results from it will be great (L)

· (c) inability to eliminate the risk by the exercise of reasonable care (unavoidable accidents)

· (d) extent to which the activity is not a matter of common usage

· (e) inappropriateness of the activity to the place where it is carried on

· (f) extent to which its value to the community is outweighed by its dangerous activities

b. Comments:

· SL is applicable even if the dangerous activity was not done on the defendant’s land

· For an activity to be AD it has to create danger of physical harm to others & the danger must be abnormal (unusual or from unusual risks created by more usual activities)

· Key questions: is the risk creates so unusual, either b/c of its magnitude or b/c of the circumstances surrounding it, as to justify the imposition of SL for the harm that results, even tho it is carried on with reasonable care? Is the harm’s dangers and inappropriateness for society so great that, despite any usefulness it may have for the community, it should be require as a matter of law to pay for any harm is cause without the need of a finding of negligence?

· If an activity is a matter of common usage (it’s customarily carried on by many ppl), they aren’t seen as Ab

145. RS 3d § 20 – Strict Liability (Third Restatement) [p]
a. A D who carries on an abnormally dangerous activity is subject to SL for physical harm resulting from activity. 

b. An activity is abnormally dangerous if:

· The activity creates a foreseeable and highly significant risk of physical harm even when reasonable care is exercised by all actors and;

· The activity is not a matter of common usage

c. Note: the absence of the social utility factor. They dropped it because the analysis can be really subjective; communities value things differently.

146. Policy Argument: Negligence vs. Strict Liability

a. Economic rationale: 
· SL standards put pressure on parties to consider whether they ought to be engaging in some other activity altogether. Negligence standards consider whether the activity the actor chose to engage in was undertaken carefully 

· Intermediate level ( a court could ask whether D’s decision about activity levels was itself neg, regardless of how carefully it was carried out

b. When you assign SL, rather than have courts figure out the optimal level, you force the corporation bearing the risk to figure out the level of care that they need to take so that accidents don’t occur.  In this way, SL is like the privatization of LH formula.

· This a good thing to do if courts are bad at figuring optimal standard of care for corporations; the market, and the desire to reduce costs (via no lawsuits) will guide corps toward creating the optimal level. You incentivize the party best equipped to take precautions to actually do it.

147. Fletcher’s Paradigm of Reciprocity
a. General principle of liability cases is that a victim has a right to recover for injuries caused by a risk greater in degree and different in order from those created by the victim and imposed on the defendant (injuries resulting from nonreciprocal risks)

· If uncommon activities are those with few participants, they’re likely to be generating nonreciprocal risks (the risk is passed around or fair game if it’s something that no one else in the community is doing)

b. Example: airplane owners are SL for ground damage (homeowners don’t create risks to airplanes flying overhead) but not mid-air collisions (risks generated reciprocally by all those who fly the air lines)

148. Indiana Harbor v. American Cyanamid Co.  – accident easily avoided (~need SL Not Liable; (1990)[p419]
a. Facts: Cyanamid was a manufacturer of acrylonitrile. It loaded the chemical onto a railroad tank car for shipment. When the train arrived at its final destination a leak was discovered. About one-quarter of the 20,000 gallons leaked out. The chemical was highly flammable and carcinogenic. Decontamination measures that cost close to $1 million were charged to the switching line, Indiana Railroad. Ps argued that the transportation of acrylonitrile in bulk through a metro city is abnormally dangerous requiring SL.

b. Procedure / disposition: Trial ct found that strict liability applied and granted summary for PL; appeals reversed

c. Issue: Whether the shipper of a hazardous chemical by rail should be strictly liable for the consequences of a spill or other accident to the shipment en route?
d. Holding: no. feasibility of avoiding accident by being careful weakens argument for SL, and in this case, if a tank car is carefully maintains, the danger of a spill becomes negligible. (no need to impose SL) There is no reason given why negligence is not adequate to remedy and deter, at reasonable cost, the accidental spillage of acrylonitrile. It is not corrosive, or destructive. It won’t otherwise weaken or damage a tank car’s valves. The leak was caused by carelessness, whether American Car, Cyanamid, Ind Harbor, Missouri, or a combination of failures to maintain the car and prevent spillage. The relevant activity here is transportation not manufacturing and shipping.  

· Note: Posner’s worried about the broad extension of the doctrine if he finds SL (all more dangerous chemicals would be SL too)

· SL is a harsh rule, so we only want to use it where absolutely necessary. 

· If we can address the issue within the realm of negligence, there is no need for SL. SL should be reserved for the most rare, narrow issues. 

· Activity-Level Analysis: Changing the activity level won’t work. By imposing SL, we are telling companies not to do the activity at all, or only do it as frequently as necessary or change the routes so the goods don’t pass through cities; they won’t do the activity extensively b/c of the SL risk.

· We have to ship this stuff, so SL has no deterrence effect. It just screws over ppl doing tasks we need as a society. There isn’t a problem here because accidents can be avoided using due care.

e. Rule: An activity is deemed ultra hazardous when (1) the risk of harm is great (2) the harm that would ensue if the risk materialized could be great (3) such could be prevented by the exercise of due care (4) the activity is not a matter in common usage(highly valuable vs. unavoidable risk) (5) the activity was inappropriate to the place in which it took place (6) the value to the community of the activity is not great enough to offset its unavoidable risks.

· Note: Posner doesn’t discuss (6) (not interests in utility of good/service itself, but in the precautionary measures

149. Siegler v. Kuhlman – SL for moving gas b/c destruction of evidence to prove neg  Liable; (WA 1973) [p426]
a. Facts: A tractor trailer carrying gasoline disconnected on the highway and exploded, killing Carol House. Plaintiff on her behalf sued the driver and owner of the vehicle.
b. Procedure / disposition: Court of appeals found D not negligent / reversed 

c. Issue: Can driver be found liable under SL?

d. Holding: yes, the transportation of gasoline as freight by truck was an abnormally dangerous activity. Strict liability should be imposed upon the transportation of large quantities of gasoline because of the likely destruction of cogent evidence from which negligence or want of it may be proved or disproved in a gasoline explosion and fire.
e. Rule: SL applied when an action creates dangers that creates potentially disastrous consequences from which the public cannot be protected or which cannot be eliminated by the exercise of reasonable care

· Compare to Indiana Harbor – There, SL would have no deterrence effect b/c the chemical has to go through cities here. However, SL would have a deterrence effect here
Respondeat Superior

150. Basic definition of Respondeat Superior [r/s]

a. It means “let the master answer” and generally holds employers strictly liable for torts committed by their employees in the course of their work

b. It’s an example of vicarious liability – liability for one party based on the wrongs of another 
151. Questions you ask for these cases

a. Was employee negligent?

b. When an employee has engages in a negligent act, was it within the scope of their employment such that the employer is liable? (Was activity aimed at furthering the interest of the employee?)
c. Whether the person who committed the act is actually an employee or are they an independent contractor

152. Ira S. Bushey & Sons v. United States – r/s applies to foreseeable risks by employees Liable; (1976)[p434]
a. Facts: Coast Guard sailor arrived back at his ship drunk. The ship was undergoing repairs on a dry-dock owned by plaintiff. On way back up to ship, sailor turned three wheels on the dry-dock, which opened up valves and eventually caused the dry-dock to slide to one side, damaging both the ship and the dry-dock. US argued that the sailor’s actions weren’t w/in scope of employment [cited §228 (Agency)], so r/s shouldn’t be applied

b. Procedure / disposition: dry-dock owner was granted compensation / affirmed

c. Issue: Does r/s apply? Was sailor within the scope of his employment when he committed these acts?

d. Holding:  yes. This accident is characteristic of the company’s activities [foreseeability].

· Note: Motive test (acting in the interest/service of the master) is inadequate here. They follow a new test: was the conduct reasonably foreseeable (i.e. the chance that the sailor could engage in negligent behavior)?  

· Different from the reasonably foreseeable risks in the negligence standard

· Note: important question here is whether or not the actions were done in any way to serve the master

e. Rule: The employer should be responsible for risks to the public, which arise ‘out of and in the course of his employment of labor.’ It was foreseeable that a drunken sailor might cause damage. 

· Note: had the sailor set fire in a bar or killed someone he recognized to be his wife’s lover, then r/s wouldn’t apply. When the employee creates risk similar to those of the community in general, the employer is not responsible 
· Public Policy – (1) you’re company is responsible for the types of harms that your business generates. (2) whoever is in the better position to avoid these courts of accidents should be those liable when these accidents happen (3) putting liability on the party that can afford it [usually don’t do that, need to treat parties alike]

153. Miller v. Reiman-Wuerth Co. – employee on frolic/detour means r/s is N/A Not Liable; (WY 1979)[p437]
a. Facts: Defendant employed Grandpre at a construction site.  One day G sought permission to leave work to deposit his paycheck and was granted permission.  He was involved in an auto accident on the way back to work.  Plaintiffs sue employer to recover. P’s argued that (1) the trip was, in part, for benefit of company b./c it contributed to G’s happiness, making him able to work better; (2) the co exercised control over the trip by requiring G to come right back; and (3) the determination of those two claims, and whether trip was in scope of employment, were questions that should have gone to the jury

b. Procedure / disposition: SJ to D / affirmed

c. Issue: is r/s applicable?

d. Holding: no. practically speaking, with those claims, employees would be in the scope of employment while on vacation, lunch, on weekends, at all times. A reasonable mind wouldn’t find these activities to be w/n scope

· Note: compare to Bushey – going back and forth on dry-dock was part of his job, but driving around or going to cash checks was not part of this construction worker’s job 

e. Rule: an employer is not liable for torts committed by an employee while on a “frolic” or “detour” of his own

· Note: policy incentives are different here. In Bushey, they could/should have put locks on the valves. There’s no real deterrence argument in this case that would lead to less accidents 

· Note: the foreseeability argument here doesn’t really work. It’s not something you can foresee 

· Hypo: catcalling during lunch, an accident happens, is that something you could foresee? You could maybe foresee the catcalling, but the accident really was not) 

154. Konradi v. United States – economic interpretation of r/s unclear outcome; (1990)[p438]

a. Facts: Farringer the mailman was driving to work when his car collided with the P; P’s estate sued the D. Trial ct gave SJ to D, but Posner reversed finding SJ premature. Normally, when commuting to and from work, Indiana law does not consider that a part of the scope of employment
b. Procedure / disposition: SJ to D / remanded 

c. Issue: does r/s apply?

d. Holding: it is possible. Need to look at the employers ability to alter not his care, but his activity in order to avoid accidents ( economic interpretation of r/s

e. Posner’s Rationale: by having employees drive their own vehicles, the govt forces more activity, increasing the chances of an accident; to then say the govt can’t be L doesn’t incentivize them to hire better drivers or to set up car pools or take the train etc. they also were supposed to take the most direct routes to and from work and wear seatbelts, point to idea that commuting to and fro was within scope of employment 

f. Rule: The employer should be liable for accidents that are made more likely as a result of this directive 

155. RS § 228 – Agency [p440]

a. Conduct of a servant is within the scope of employment if, but only if:

· (a) it is of the kind he is employed to perform

· (b) it occurs substantially within the authorized time and space limits

· (c) it is actuated, at least in part, by a purpose to serve the master and

· (d) if force is intentionally used by the servant against another, the use of force is not unexpectable by the master

b. Conduct of a servant is not within the scope of unemployment if it is different in kind form that authorized, far beyond the authorized time or space limits, or too little actuated by a purpose to serve the master.

156. Roth v. First Natl State Bank of NJ – outside scope ≠application of r/s Not Liable; (NJ 1979)[p440]

a. Facts: Pl ran a check-cashing business and deposited checks and received large sums of money every morning.  Pl was robbed one morning at gunpoint.  The thief was tipped off by the boyfriend of one of the bank’s tellers.  Pl sues bank.

b. Procedure / disposition: SJ to d / affirmed 

c. Issue: can r/s apply when employee was not acting at behest of employer?

d. Holding: no. Teller hadn’t been acting in the scope of her duties when she tipped the robber off; it was a mere matter of observation
e. Rule: “ the ‘unordered and unauthorized acts’ of the servant in this case are not such that it should be found as between the plaintiff and the defendant, ‘expedient (as a matter of justice) to charge the master’ with liability thereof” (Prosser, Law of Torts, at 460)
157. Forster v. Red Top Sedan Service – unclear outcome; (FL 1972)[p441]

a. Facts: The P’s were driving to the airport when one of D’s drivers began trying to run them off the road. When the driver confronted them, he complained that they were driving too slow and delaying his schedule. 

b. Procedure / disposition: Trial ct gave directed verdict to D / appeals reversed & remanded 

c. Issue: could r/s apply?

d. Holding: it’s possible. Court held that evidence raised issues of fact, with respect to plaintiffs' contention that bus driver forced plaintiffs' vehicle off road and then assaulted and battered plaintiffs because he believed they had delayed him in performance of his duties, precluding directed verdict. A reasonable jury could find for P’s.
e. Rule: when on frolic and detour (not furthering the interests of the employer) you’re not within the sope of employment and respondeat superior does not apply
158. Reina v. Metropolitan Dade County –no r/s when acting outside scope of job Not Liable; (FL 1973)[p442]
a. Facts: Pl and bus driver engaged in argument over fare.  Pl got off bus and made an obscene gesture.  Driver chased down Pl and beat him.  Pl sues county.

b. Procedure / disposition: directed verdict to D / affirmed 

c. Issue: is this case distinguishable from Forster? 

d. Holding: the court said yes. 

· Forster – acting within scope of employment; upset because car was slowing down his bus route.  This was in the interests of his employer 

· Reina – the attack appeared to happen only because of the obscene gesture and only after the passenger left the bus. Therefore, the motivation was personal. R/S doesn’t apply
e. Rule: Driver was not furthering interests of county when he assaulted passenger and the county was not liable for driver's assault.
159. Miami Herald Publishing Co. v. Kendall – ee vs. ind.con; r/s is n/a to ind.con Not Liable; (FL 1956)[p442]
a. Facts: A worker was making home deliveries of the paper when he ran over the P with his motorcycle. P sued the newspaper. The paper conceded that the worker had been negligent, but that the worker was an independent contractor [ind.con] rather than an employee [ee]

b. Procedure / disposition: Trial found for P / Appeals reversed, holding that as a matter of law the employee was an independent contractor and that RS didn’t apply

c. Issue: is the worker an ee or ind.con? Subsequently, does r/s apply?

d. Holding: he is an ind.con and no, it does not apply

· Note: wouldn’t this encourage employers to do more work through ind.con’s and less through ee’s because then they don’t have to worry about the risk and concerns, just the result? 
· Problem for the public ( this externalizes L on ppl; there’s no way for ppl to collect their damages

· Judgment proof problem: they companies can externalize the costs of liability to ind.con who would be forced to pay for their liability, but those ppl cannot pay, so they won’t be forced to. Then the victim won’t be able to get the compensation they deserve

e. Rule: if the one securing the services controls the means by which the task is accomplished, the one performing the service is an employee, if not, he is an independent contractor 

· Note: classic test is do they tell them how to do the job, do they control process through which the job is done or do they just say “get it done”? In this case, the employers did not have a lot of control over their workers. The route taken, speed at which he delivered papers were all at discretion of paperboy 

· Note: if you’re paid by job vs. paid by hour, then you’re probably an ind.con

160. RS § 220 – Definition of Servant [p444]

a. A servant is a person employed to perform services in the affairs of another and who w/respect to the physical conduct in the performance of the services is subject to the other’s control or right to control.

b. In determining whether one acting for another is a servant or an independent contractor, this is considered:

· the extent of control which, by agreement, the master may exercise over the details of the work

· whether or not the one employed is engaged in a distinct occupation or business

· the kind of occupation w/r/t whether the work is done under the supervision of the employer or is a specialist w/o supervision

· the skill required in the occupation

· whether the employer or the workman supplies the instrumentalities, tools and the place of work for the person doing the work

· the length of time for which the person is employed

· method of payment, by time v. by job

· whether or not the work is a part of the regular business of the employer

· whether or not the parties believe they are creating the relation of master and servant; and

· whether the principal is or is not in business

Part III: Unintentional Torts: Duty of Care and Causation

Duties Arising from Affirmative Acts and Undertakings

161. Definitions 

a. To prove negligence must satisfy: (1) duty (2) breach of duty (3) cause in fact (4) proximate cause (5) damages 

· Claim in a negligence case: D had a duty to P—i.e. to use reasonable care—& D breached that duty 

b. Background rule of tort system of liability for unintentional harm: ppl don’t start out with duties to one another; a duty must be established, then a breach of duty, before liability can arise

c. Affirmative acts: the sort of acts that can create risks for others; 

· The law generally imposes duty on ppl who engage in these 

162. RS § 7 – Duty [p218]

a. An actor ordinarily has a duty to exercise reasonable care when actor’s conduct creates a risk of physical harm

b. In exceptional cases, when an articulated countervailing principle or policy warrants denying or limiting liability in a particular class of cases, a court may decide that the defendant has no duty or that the ordinary duty of reasonable care requires modification

163. Yania v. Bigan – Not Liable; (PA 1959) [p219]

a. Facts: Bigan was coal mining, and Yania went to Bigan's property for purposes of business. During his visit, he was taunted and cajoled by Bigan, which induced Yania to jump in the water and he drowned. Bigan made no physical act that caused Yania to fall in, and Yania went in on his own. Yania’s widow sued claiming Bigan was responsible. She claimed 3-fold negligence: (1) urging him to jump into the water, (2) by failing to warn P of dangerous condition on the land (3) by failing to go to P’s rescue after he’d jumped into the water

b. Procedure / disposition: court gave D demurrer / affirmed 

c. Issue: did D have a duty to help P when he saw him drowning in the water?

d. Holding: no. the mere fact that D saw P in a position of peril in the water imposed upon him no legal, although a moral, obligation or duty to go to his rescue unless D was legally responsible, in whole or in part, for placing P in the perilous position. The fact that D teased P to go into water doesn’t make a difference because P was in full possession of all his mental faculties, which constitutes actionable negligence 

· Note: you don’t have to warn people about obvious dangers 

e. Rule: “If it appeared that the deceased, by his own carelessness, contributed in any degree to the accident which caused the loss of his life, the defendants ought not to have been held to answer for the consequences resulting from that accident. He voluntarily placed himself in the way of danger… upon him rested the consequences…the result of ignorance, or of his mistake, must rest with himself—and cannot be charged to the defendants”

164. RS § 314 – Duty To Act For Protection Of Others [p221]
a. The fact that the actor realizes or should realize that action on his part is necessary for another’s aid or protection does not of itself impose upon him a duty to take such action 

· Note: A person who provides reasonable assistance shall not be L for civil damages unless his acts constitute gross negligence
165. RS § 321 – Duty To Act When Proper Conduct Is Found To Be Dangerous [p221]

a. If the actor does not act, and subsequently realizes or should realize that it has created an unreasonable risk of causing physical harm to another, he is under a duty to exercise reasonable care to prevent the risk from taking effect

b. The rule in (1) applies even though at the time of the act the actor has no reason to believe that it will involve such a risk.

166. RS § 322 – Duty To Aid Another Harmed By Actor’s Conduct – [p222]

a. If the actor knows or has reason to know that by his conduct, whether tortious or innocent, he has caused such bodily harm to another as to make him helpless and in danger of further harm, the actor is under a duty to exercise reasonable care to prevent further harm 

167. Globe v. NY Cent. – Liable; (NY 1919) [p223]

a. Facts: A fire broke out in P’s factory; D’s train was approaching and saw the fire, but kept coming anyway; also, the D’s train blocked the route the fire dept needed to use, not just once but 3x. P’s evidence was that the train could’ve stopped anywhere else and it would’ve allowed the fire trucks to get through. P sued for negligence 
b. Procedure / disposition: trial court judgment for P / reversed / affirmed 

c. Issue: did the train conductor have a duty to stop the train?

d. Holding: yes, the train owed a duty to the public. In this case, the affirmative act was failing to stop.

e. Rule: as to travelers upon it, the railway necessarily has the right of way. But an emergency may arise which requires the temporary reversal of this rule. “The street is still a street and is still devoted to street uses.”
· Hypo: The rule in general was that there didn’t need to be notice that there was a train coming, it was up to ppl to look both ways. At this particular crossing, they had hired someone to watch. He wasn’t paying attention and someone died. They found him Liable because ppl are likely to pay attention less because of the presence of that person ( reliance; [Good Samaritan Rule, RS § 323]. 

168. Theoretical Perspectives

a. Ames – Law and Morals [p226]

· There is no legal liability, either civilly or criminally, to help a stranger. The law does not compel active benevolence between man and man. It is left to one’s conscience whether he shall be the Good Samaritan.

· Working rule: one who fails to interfere to save another from impending death or great bodily harm, when he might do so with little or no inconvenience to himself and the death or great bodily harm follows as a consequence of his inaction, shall be punished criminally and shall make compensation to the party injured or to his widow and children in case of death 
b. Epstein – A Theory of Strict Liability [p227]

· Once an individual is required under some circumstances to act at his own cost for the exclusive benefit of another, then it is very hard to set out in principled manner the limits of social interference with liberty 

· Key issues: What counts as a substantial cost or interference w/in meaning of the Ames rule? 

· What if all you had to do was give $10 to save the life of a child in another country, is that a major inconvenience? Or if you’re the only Dr in the world who can save someone on the other side of the world. If someone offered to pay all your expenses, could you still refuse to go? ( forced exchanges

· Where tests of reasonableness—stated with such confidence, and applied with such difficulty—dominate the law of tort, it becomes impossible to tell where liberty ends and obligation begins
c. Landes & Posner – Economics of Rescue Law [p228]

· In the US, there was no law imposing liability for non-rescue prior to 1867 b/c in a pre-urban society, reciprocal altruism may have provided an adequate substitute for legal coercion to rescue

· Liability for failure to rescue is a form of conscription for social service which would seem congenial to a state that already regards its citizens’ time as public rather than private property 
d. Bender – A Lawyer’s Primer on Feminist Theory and Tort [p229]

· When the legal system trains us to understand the drowning-stranger story as a limited event between two people, we take a human situation and translate it into a cold dehumanized algebraic equation.

Duties Arising from Undertakings

169. Definitions
a. Undertaking – Acquiring a duty by providing assistance or otherwise voluntarily assuming responsibilities.
b. If someone comes in, begins duty and then stops, and the person becomes worse off →L
170. Hurley v. Eddingfield –Drs not bound to enter contract except on own terms Not Liable; (IN 1901) [p230]
a. Facts: D had been the doctor of P’s intestate for years; the decedent became dangerously ill, but the D refused to come and render medical assistance (no reason whatsoever). 
b. Procedure / disposition: sustained D’s demurrer / affirmed 

c. Issue: did this doctor have a duty to help, given that he was a family doctor

d. Holding: no. At this time, physicians weren’t bound to render professional service to everyone who asks for it

e. Rule: In obtaining the state’s permission to practice medicine, the state does not require, and the licensee does not engage, that he will practice at all or on other terms than he may choose to accept

· In obtaining the state’s license to practice medicine, the state doesn’t require the licensee to practice medicine. Any claims of an obligation to the public don’t rise to the level of a legal duty
171. O’Neill v. Montefiore Hosp –Dr examining/abandoning patent =liable unclear outcome; (NY 1960) [p230]
a. Facts: P’s husband was having a heart attack, and when she brought him to the nearby hospital, they told her they didn’t accept his insurance; they phoned a doctor who did, and the doc told him to go home and come back at 8 a.m. when a doctor affiliated with their insurance would be available. He died when he got home. 
b. Procedure / disposition: court dismissed claim / dismissal reversed 

c. Issue: did the hospital have a duty to the decedent?

d. Holding: yes, in beginning to medically advise him, should have completed examination ( medical misfeasance 

e. Rule: A physician who undertakes to examine/treat a patient and then abandons him may be held L for malpractice; once a patient-doctor relationship is created, you’re stuck (court infers such a relationship from the phone conversation).

· Note: The patient’s going home doesn’t break the causal chain, as he did it in compliance with the doc, he did it in reliance of the doctor’s advice 

· Distinguishing Hurley & O’Neill: In Hurley, there was no duty of care because there’s no duty to help other people. In this case, he’s had already given advice and delayed giving actual care

172. United States v. Lawter – gratuitous actions impose duty not to injure P in rescue Liable; (1955) [p231]

a. Facts: P and his family were swept overboard when a wave crashed their boat; the Coast Guard was rescuing the wife via a cable and she was raised to the point that her shoulder’s were at the bottom of the helicopter door when she lost her grip and fell into the sea. They sued U.S. claiming the inexperienced workers resulted in her death. 

b. Procedure / disposition: P won / affirmed 

c. Issue: did the coast guard breach a duty to P?

d. Holding: yes, this constitutes an undertaking that creates a duty for the D to save the P. “D not only placed the deceased in a worse position than when it took charge, but they negligently brought about her death.” 

· Note: If the plaintiff’s reliance on the rescue efforts caused the harm, then there is Liability

e. Rule: when someone puts victim in a worse position than when they took charge, the law imposes an obligation upon everyone who attempts to do anything, even gratuitously, for another not to injure him by the negligent performance of that which he has undertaken.

· Good Samaritan Rule: If you don’t do anything you’re fine, but once you lift a finger, you could be liable

· Misfeasance vs. nonfeasance: you did something wrong vs. you didn’t do anything and maybe should have, but we’re not going to punish you for it 
173. Frank v. United States – duty to put forth diligent rescue effort, private salvor Not Liable; (1957) [p232]

a. Facts: P’s decedent was a passenger aboard a ship; the boat became disabled during a storm; the only available Coast Guard boat was dispatched, the rescue failed. P sued the US claiming (1) the coast guard’s reverse gear was defective, which delayed them in reaching P; (2) the life rings were secured in a way that they couldn’t be thrown overboard; and (3) he died because their equipment was less than customary 

b. Procedure / disposition: found for D / affirmed 

c. Issue: is the coast guard / US liable? 

d. Holding: no. the responsibility of this public agency rises no higher than that of a private salvor. There is no 

e. Rule: “We have only a diligent rescue effort which proved ineffectual for lack of adequate equipment, preparation or personnel. For much ineffectual effort a private salvor is not liable. 

· Reconciling Frank and Lawter: In Frank the Coast Guard didn’t place them in a worse position, so it was ok; they weren’t even able to initiate the rescue. In Lawter, the Coast Guard did place them in a worse position, so L; the rescue has been initiated but it gets messed up. 

· Two considerations: What they did that was negligent made them worse off (increased danger); OR the person who needed rescuing was relying on you to save them, but you messing things up kept them from being able to be saved at all (reliance situation) [See RS 323];

174. Ocotillo West Joint Venture v. Superior Ct – good Samaritan doctrine #3 Liable; (AZ 1993) [p233]

a. Facts: Two men spent the afternoon golfing and drinking at the Ocotillo golf course; the employees took Zylkas keys because he appeared drunk, but Easley stepped forward and offered to give him a ride home. Once they got in the parking lot Easley gave the keys back; Zylka died in an accident. His family sued Ocotillo who defended on the grounds Easley was partially at fault. 

b. Procedure / disposition: district court denied adding Easley / reversed 

c. Issue: was there a duty and did Easley letting his friend drive violate that duty? 

d. Holding: yes. [See RS § 323]When Easley took the keys, he assumed the duty of reasonable care. His words created a reliance situation, the golf course staff did not take on further actions in reliance that Easley would take care of P. You have a duty to not be negligent when taking care of someone who is helpless [See RS § 324]

e. Rule: if someone begins to undertakes a duty, then stops and the person becomes worse off ( L

175. RS § 323 – Negligent Performance Of Undertaking To Render Services [p233]

a. One who undertakes, gratuitously or for consideration, to render services to another which he should recognize as necessary for the protection of the other’s person or things, is subject ot liability to the other for physical harm resulting from his failure to exercise reasonable care to perform his undertaking, if

· His failure to exercise such care increases risk fo such harm, or

· The harm is suffered because of the other’s reliance upon the undertaking

176. RS § 324 – Duty Of One Who Takes Charges Of Another Who Is Helpless [p233]

a. One who, being under no duty to do so, takes charge of another who is helpless to protect himself is the subj of L for any bodily harm caused by (a) the failure of the actor to exercise reasonable care to secure the safety while w/in his charge (b) the actor’s discontinuing his aid or protection, if by so doing he leaves the person in a worse position.
Arising from Special Relationships

177. Brosnahan v. Western Air Lines – common carrier’s duty to prevent harm Liable; (1989) [p237]

a. Facts: P was seated on a plane when he was hit in the head by another passenger’s failed attempts to store his bag in an overhead compartment; he sued claiming the flight attendant should’ve done something to assist the passenger.
b. Procedure / disposition: verdict for P awarding $74,600, but trial court gave judgment notwithstanding the verdict to D / reversed, reinstating jury decision

c. Issue: did airline have a duty to act even though the harm wasn’t created by them?

d. Holding: yes. 

e. Rule: An airline’s duty to supervise the boarding process for its protection of its passengers continues until boarding is completed, and the danger created by an airline’s breach of that duty doesn’t end until all passengers are seated and bags stowed.
178. Boyette v. Trans World Airlines – limits of common carrier’s duty to protect Not Liable; (MO 1997) [p238]
a. Facts: P’s decedent got drunk on a series of connecting flights; on his way to one of the connecting flights he stole an electric golf cart; later, one of his friends helped him into an electric trash chute; this activated the electric eye and he was compacted to death. His estate sued the airline claiming they were negligent in chasing him into the shoot. Airline said they owed no duty

b. Procedure / disposition: SJ to D / affirmed 

c. Issue: did the airline, as a common carrier, owe P a duty?

· Holding: no. duty is discharged once passenger reaches a safe place. He wasn’t in the plane, so there wasn’t a passenger-carrier relationship

d. Rule: A common carrier has a duty to exercise the highest degree of care to safely transport its passengers and protect them while in transit. But, this duty exists only so long as the special relationship of passenger and carrier exists. The carrier discharges its duty once the passenger reaches a reasonably safe place.

179. Special relationships that create duty 

a. Landowner-invitee, businessman-patron, employer-employee, school district-pupil, hospital-patient, carrier-passenger.

180. Duties to protect others from third parties 

a. RS § 315 – Duties To Protect From Third Parties [p242]

· There is no duty so to control the conduct of a third person as to prevent him from causing physical harm to another unless

· a special relations exists btw the actor and the third person which imposes a duty upon the actor to control the third person’s conduct or

· a special relation exists between the actor and the other which gives to the other a right to protection

b. Tarasoff v. Regents of U of CA – duty to protect foreseeable victim>confidentiality Liable; (CA 1976) [p242]

· Facts: Poddar killed the P’s daughter. The Ps allege that 2 months earlier Poddar had confided his intentions to kill the girl to a shrink employed by Berkeley’s hospital. At the shrink’s request, the police briefly detained Poddar, but released him when he appeared rational. No one warned the girl or her family. Ps sued on one count of failure to detain a dangerous patient and one count failure to warn of a dangerous patient. Ds contend they owed no duty to the girl or her parents. Ct finds a duty
· Procedure / disposition: trial court dismissed / reversed in part (said they did have a COA against psychiatrists but not against police officers)

· Issue: did D have a duty of care?

· Holding: yes, relationship of D’s therapist to either P or Proddar will suffice to establish duty of care. “Protective privilege ends where the public peril begins”

· Note: Psychs might argue causation (even if he said something, there was no guarantee that the death still wouldn’t have occurred) & that they couldn’t have predicted Proddar would actually kill 

· Rule: under c/l, as a general rule, one person owed no duty to control the conduct of another, nor to warn those endangered by such conduct, the courts have carved out an exception to this rule in cases in which the defendant stands in some special relationship to either the person whose conduct needs to be controlled or in a relationship to the foreseeable victim of that conduct 

· Medical ethics: a physician may not reveal the confidence entrusted to him in the course of medical attendance…unless he is required to do so by law or unless it becomes necessary in order to protect the welfare of the individual or the community. 

· Public Policy: The court would prefer to err on the side of giving too many warnings than to not give enough. They reject the Ds assertion that free and open communication is essential to psychotherapy; the PP of strong doctor-patient relationships must yield when the disclosure is essential to alert another to danger

· Questions: does this create disincentives for psychs to counsel certain people to avoid risk of L? And then couldn’t that lead to more crazy dangerous ppl killing?  

· Note: basic idea, when there’s a particular relationship b/w parties and, because of this relationship, there’s a low-cost way to avoid the harm, we believe this gives them a duty to act [NARROW rule]

· Background rule: I'm not liable for harms done to you by some third person; main exception is when there's a special relationship b/w the defendant (the actor) and either the third person who committed the harm or the victim
· Note: this rule does not apply to the police 

c. Thompson v. County of Alameda – when threat is general/not targeted Not Liable; (CA 1980) [p246]

· Facts: P and her son lived a few doors down from James F, a juvenile with dangerous propensities regarding kids; the county knew that James had indicated he would kill a kid in the neighborhood. The county didn’t warn anyone, and James murdered the P’s son w/in 24 hours of his release.

· Procedure / disposition: dismissed / affirmed 

· Issue: did county have a duty to warn the neighbors?

· Holding: no. There were no precise targets in this case. Waning would have been general and probable not effective. Also, such a practice might jeopardize the rehabilitative efforts of offenders.  
· Rule: when potential victims are specifically known and designated individuals, warnings are required that make those individuals aware of the danger tow which they are likely to be exposed. When warnings will be broad and only general in nature, they do little to stimulate increased safety measures, and thus there is no duty to warn 

d. Kline v. 1500 Mass Ave Corp. – duty to take protective measures b/c of relationship Liable; (DC 1970) [p247]

· Facts: P was assaulted and robbed in the common hallway of her apt building; the doorman that was there was she arrived had left, and the rates of assaults/robberies had risen since then.
· Procedure / disposition: judgment as a matter of law to D / reversed 

· Issue: did owner have a duty to protect its tenants from third parties? Was it negligent to not have guards there?

· Holding: yes. Landlord was best equipped to guard against predictable risk of intruders and in the best position to take protective measures. It was negligent to not provide a doorman 

· Note: Other relationships with a similar duty: landowner-invitee, businessman-patron, employer-employee, school district-pupil, hospital-patient, carrier-passenger.
· Rule: since the ability of one of the parties to provide for his own protection has been limited in some way by his submission to the control of another, a duty should be imposed upon the one possessing control (and thus the power to act) to take reasonable precautions to protect the other one from assaults by third parties which, at least, could reasonably have been anticipated. However, there is no liability normally imposed upon the one having the power to act if the violence is sudden and unexpected provided that the source of the violence is not an employee of the one in control. 

· Note: Deterrence Effect → this incentivizes LL to take precautions 

181. Public Policy Considerations in Kline
a. This overrides the renter’s agreement contract. From a policy standpoint, is this a good idea?

· No ( (Posner & Epstein say don’t mess with Contracts)

· [Contractual freedom argument] the tenants never particularly paid for the service of having a watchman. The reason why the doorperson wasn’t in the building already was because the tenants didn’t think it was worth it, further, there were other buildings in the city that had doormen and they could have lived there, but they made that tradeoff. This interferes with the voluntary transactions that these ppl have made 

· People don’t want to buy something that is worse less to them than what they’d have to pay

· The government messing with contracts is morally and fundamentally wrong.

· Would the court’s intervention actually help?

· Yes  ( we SHOULD mess with contracts 

· [Information cost argument] if the choice is between more money and safety, we should go with safety because it is more important (think Katko); maybe the market is messing things up and people don’t really know what they want 

· This is a weak argument because the person on the other side of the transaction (the building owner) DOES know the rate of the crimes

·  [Paternalist argument]; even when you give ppl the right information, they won’t fully assume that the risk can happen to them, so gov’t needs to intervene 

· [Transaction costs] even if the tenants don’t pay for the benefits now, there may be other reasons why they don’t pay for it, namely that transaction costs may interfere (moving is expensive)

· Your home is your castle; the idea that you need to move to get a benefit goes against this

· [Spillover effects] if one building has all this crime, it will affect the neighborhood, raise crimes rates, it will impose a cost on the neighborhood 

· [Distribution argument] when you impose a mandatory contract provision that the market doesn’t otherwise demand, assuming market efficiency, whoever is selling the good benefits less from it’s provision than the people receiving it, but that doesn’t mean you’re forcing individuals to pay more for the service than they’d want to because the person providing will internalize some of those costs themselves. This is an inefficient transfer that benefits tenants making them better off, while making LL’s worse off 

· Hurt the poor ( those who are the most price sensitive would get kicked out, they can’t pay the higher prices for the additional service. Those who are a little less price sensitive get the benefit

· Hurt those with different values ( you may have people who aren’t interested in this benefit because they believe they can avoid the risk themselves 

Arising from the Occupation of Land

182. Duties to Trespassers 

a. Haskins v. Grybko – std of care to trespassers you don’t know are there Not Liable; (MA 1938) [p256]

· Facts: D went into his garden to hunt woodchucks that had been ravishing his squash, and accidentally shot P. 
· Procedure / disposition: P won in trial court / reversed 

· Issue: is D liable for negligence?

· Holding: no

· Rule: If there’s a trespasser on the D’s land, the latter was not liable for mere negligence. He was under an obligation to refrain from intentional injury and from willful, wanton and reckless conduct. 

· So, if there are trespassers, there must be a showing of negligence plus.

b. Herrick v. Wixom – std of care to trespassers you know are there Liable; (MI 1899) [p256]

· Facts: P sneaked into D’s circus, but sued when he was injured as a firecracker struck him in the face.
· Procedure / disposition: Jury went for circus after instructions that the P couldn’t recover if he was a mere trespasser / S Ct reversed
· Issue: can P recover even though he was a trespasser?

· Holding: yes. P can recover

· Rule: A trespasser who suffers an injury is because of a dangerous condition of premises is without remedy. However, where a trespasser is discovered by the owner/occupant, the owner/occupant is liable for any injury resulting from negligence.
· Note: no duty of care to undiscovered trespassers. But if the person is known, you do owe him a duty of care. You don’t need to look for trespassers; you have the privilege to act unreasonably when you don’t know there’s a trespasser. Exception: if it’s gross or wanton negligence.

c. RS § 333 – Obligations to trespassers [p258]

· Except as stated in 334-339, a possessor of land is not L to trespassers for physical harm caused by his failure to exercise reasonable care 
· (a) to put the land in a condition reasonably safe for their reception or 
· (b) to carry one his activities so as not to endanger them.
d. RS § 334 – Activities highly Dangerous to Constant Trespassers on Limited Area [p258]

· A possessor of land who knows, or from facts within his knowledge should know that trespassers constantly intrude upon a limited area thereof, is subject to L for bodily harm there caused to them by his failure to carry on an activity involving a risk of death or serious bodily harm with reasonable care of their safety.
e. RS § 337 – Artificial Conditions highly Dangerous to Known Trespassers [p259]

· A possessor of land who maintains on the land an artificial conditions which involves a risk of death or serious bodily harm to persons coming in contact with it, is subject to L for bodily harm caused to trespassers by his failure to exercise reasonable care to warn them of the conditions if 
· (a) the possessor knows/has reason to know of their presence in dangerous proximity to the condition & 

· (b) the condition is of such a nature that he has reason to believe that the trespasser will not discover it or realize the risk involved.
f. Keffe v. Milwaukee & St Paul R. Co – std of care re: attractive nuisances Liable; (MN 1875) [p259]

· Facts: P was 7yrs old and caught his leg in the D’s turntable. The turntable was unfenced and revolved easily.

· Procedure / disposition: The trial ct went for D, but appeals reversed

· Issue: is D liable for damages?

· Holding: yes. This could be considered an “attractive nuisance.” The D knew that the turntable was easily revolved when left unfastened and thus very attractive; he also knew that many kids had the habit of going to play on it. 

· Rule: Attractive nuisance (something that is dangerous but kids will want to play with it). If you know that you have an attractive nuisance, even if trespassers you have a duty to make it safe. So whereas as sign may be enough for adults, for kids you have to do more and lock it up or prevent it from moving

183. Duties to Licensees 

a. Davies v. McDowell Nat’l Bank – business vs. social guest licensee rules Not Liable; (PA 1962) [p261]

· Facts: Davies and wife visited the business offices of the wife’s stepdad; they called a doctor who revived him, and they told the doctor they would stay with him there until he was able to move to their home. Shortly thereafter, all 3 were dead from carbon monoxide poisoning.

· Procedure / disposition: Ps estate was nonsuited because there was no way to tell whether the unsafe condition was known, and the s ct affirmed.

· Issue: were P’s social guests or business guests? And was there a duty that was thus violated? 

· Holding: Ct says there were social guests, no evidence was known, so no violation of duty.

· Rule: No duty to inspect your premises, but if you create dangers with your negligence, then the obligation attaches. No duty to inspect property for dangers to licensees. Two possible standards:

· Business Guest/Invitee Rule: If they were business visitors the duty of the owner would be to exercise reasonable care in maintaining the premises in a safe condition

· Social Guest/Licensee Rule: If they were social guests, the owner is L only if the bodily harm caused by the latent dangerous condition was known to the owner and he failed to give warning

b. Lordi v. Spiotta – Liable; (NJ 1946) [p262]

· Facts: D invited P & her son to visit his summer bungalow when the gas heater exploded and P’s son was killed

· Procedure / disposition: Jury went for P and appeals affirmed

· Issue: 

· Holding: P was a social guest, but the D’s act in regard to closing the valve controlling the gas flow amounted to active negligence that he created, and thus a duty to inform the guests developed

· Rule: Still no duty to inspect for dangers but there is a duty to use due care in actions to licensees with respect to social guests

c. RS § 330 – Licensee Defined [p263]

· A licensee is a person who is privileged to enter or remain on the land only by virtue of the possessor’s consent
d. RS § 341 – Activities Dangerous to Licensees [p263]

· A possessor of land is subject to liability to his licensees for physical harm caused to them by his failure to carry on his activities with reasonable care for their safety if, but only if, 

· (a) he should expect that they will not discover or realize the danger, and 

· (b) they do not know or have reason to know of the possessor’s activities and of the risk involved 

e. RS § 342 – Dangerous Conditions Known to Possessor [p263]

· A possessor of land is subject to liability for physical harm caused to licensees by a condition on the land if, but only if

· (a) the possessor knows or has reason to know of the condition and should realize that it involves an unreasonable risk of harm to such licensees, and should expect that they will not discover or realize the danger, and 

· (b) he fails to exercise reasonable care to make the condition safe, or to warn the licensees of the condition and the risk involved, and 

· (c) the licensees do not know or have reason to know of the condition and the risk involved 

· Example: A invites B to dinner. A knows that his private road has been dangerously undermined at a point where it runs along an embankment and that this is not observable to a person driving along the road. A, when giving the invitation, forgets to warn B of this. A is subject to liability to B

· Example: If, in same situation, A doesn’t know the road has been undermined, but could have discovered it had he paid attention to the condition of his road, A is not liable to B

184. Duties to Invitees 

a. RS § 332 – Invitee Defined [p266]

· An invitee is either a public invitee or a business visitor

· A public invitee is a person who is invited to enter or remain on land as a member of the public for a purpose for which the land is held open to the public.  

· A business visitor is a person who is invited to enter or remain on land for a purpose directly or indirectly connected with business dealings with the possessor of the land

· Comment l: is the invitee goes outside of the area his invitation, he becomes a trespasser or a licensee, depending upon whether he goes there without the consent of the possessor, or with such consent. Thus one who goes into a shop which occupies a part of a building, the rest of which is used as the possessor’s residence, is a trespasser if he does into the residential part of the premises without the shopkeeper’s consent; but he is a licensee if the shopkeeper permits him to go to the bathroom, or invites him to pay a social call

b. Rowland v. Christian – (CA 1968) [p267]

· Facts: P cut his hand on a crack in the faucet in D’s bathroom. D had asked landlord to fix faucet. Parties disagreed over whether the crack in the faucet was obvious (since P had used that BR before).  

· Procedure / disposition: SJ to D on ground that P was a licensee / reversed, saying distinction b/w duties owed to trespassers, licensees and invitees had become obsolete 

· Issue:

· Holding: the court in CA got rid of all distinction, most other courts got rid of diference b/w invitees and licensees 
· Rule:

c. RS § 341A – Activities Dangerous to Invitees [p267]

· A possessor of land is subject to liability to his invitees for physical harm caused to them by his failure to carry on his activities with reasonable care for their safety if, but only if, he should expect that they will not discover the danger or will fail to protect themselves against it 

d. RS § 343 – Dangerous Conditions Known to or Discoverable by Possessor [p267]

· A possessor of land is subject to liability for physical harm caused to his invitees by a condition on the land if, but only if, he 

· (a) knows or by the exercise of reasonable care would discover the condition, and should realize that it involves and unreasonable risk of harm to such invitees and 

· (b) should expect that they will not discover or realize the danger or will fail to protect themselves against it, and 

· (c) fails to exercise reasonable care to protect them against the danger 

e. Carter v. Kinney – debate over if there should be duty of care distinctions Liable; (MO 1995) [p269]

· Facts: P was a member of a bible study group that met at the Kinney’s home. He slipped on a patch of ice in their driveway and sued D for his broken leg. P wanted the court to eliminate the distinction b/w licensees & invitees

· Procedure / disposition: Trial ct gave SJ to Ds finding that he wasn’t an invitee / S Ct affirmed

· Issue: should court ignore difference standards of care w/invitees, trespassers and licensees?

· Holding: No. The distinction creates predictable rules that entrants and possessors can operate from

· Rule:

Cause-In-Fact

185. Types of Causation

a. Cause in Fact

· Demonstrating that the injuries would not have occurred if the D had used due care; “but for” the D’s negligence, in other words, the P would not have been hurt

· Common test: whether the harm would have occurred but for the d’s failure to have taken the untake precaution that constituted the breach of duty; would the precaution have prevented the accident

b. Proximate Cause

· Asking whether the injuries were too remote a result of the negligence to permit recovery 

186. But-For Causation

a. NY Central RR v. Grimstad – other reasonable conclusions for cause of death = Not Liable; (1920) [p308]

· Facts: Angell Grimstad was captain of a barge moored in Brooklyn; a barge bumped into them and his wife went out of the cabin; she eventually looked over the side and saw Angell, who couldn’t swim, in the water about 10 feet away. She ran back to the cabin to grab a line but he was gone by the time she had returned. She sued the owner of the barge, claiming it negligently failed to provide lifesaving equipment on the vessel. 

· Procedure / Disposition: Jury found for P (Grimstad) / reversed 

· Issue: Was not providing the life saving equipment the cause of Grimstad’s death?

· Holding: the only answer to that question would be conjecture and speculation. There is nothing to show that the decedent was not drowned because he couldn’t swim or that his wife would’ve gotten life saving equip to him soon enough, or even if she had gotten it to him that it would’ve been enough to save him.

· Note: Court assumes that all this happened without the negligence of the D. 

· Note: the court cannot point to the absence of the equipment as the “but-for” cause [bfc] of his death. Even with the life vest, there’s many ways he still could have died. Exercising due care would not have foreclosed on the chance for death. 

· Rule: No L when a jury could have reasonably concluded another reason for the death

187. Loss of Chance

a. Herskovits v. Group Health – loss of chance percentage rules Liable; (WA 1983) [p317]

· Facts: Group Health Cooperative negligently failed to diagnose Herskovits cancer on his first trip to the hospital, reducing his chance of survival by 14 percent. At all times Herskovits had less than a 50%  chance of survival
· Procedure / Disposition: trial court dismissed / reversed & reinstated 

· Issue: Is the relationship b/w the increased risk of harm and P’s death sufficient to hold D responsible?

· Holding: Although plaintiff was unable to establish that failure to diagnosis caused her husband’s death, the reduction of chance of survival from 39% to 25% is sufficient evidence to allow the proximate cause issue to go to the jury. 

· Old Rule: P can’t recover unless he would have had >50% chance survival if he had been diagnosed earlier

· Problems: (1) arbitrariness; (2) no deterrence effect if person had <50% chance of survival to begin with, which creates a pocket of immunity

· Rule: Causing reduction of the opportunity to recover (loss of chance) by one's negligence, however, does not necessitate a total recovery against the negligent party for all damages caused by the victim's death. Damages should be awarded to the injured party or his family based only on damages caused directly by premature death, such as lost earnings and additional medical expenses, etc
· Example: If a patient has a risk of death of more than 50% to begin with (in other words, the chance of survival is slim at less than 50%), then on a traditional view of causation the doctor’s negligence never can be considered the cause in fact of the patient’s death: it always will be more likely than not that the P would’ve died anyway. The doctor’s negligence can’t possibly double the risk. 51% chance of death already would mean the doc would have to double it to 102% risk, impossible.
· Potential Problems: making ppl pay based on likelihood draws an arbitrary line. Some ppl might get off for something they “probably” didn’t do, but have to pay for something they “probably” did do 

· Public Policy: if you’re looking at a case and a win by the D would create a pocket of non-L for tortious conduct, be weary of that. That’s when we get nervous and courts start playing with rules

b. Dumas v. Cooney – Not Liable; (CA 1991) [p326]

· Facts: P sued his doctor after failing to diagnose his lung cancer took his chance of death from 33% to 67%. D won on appeal. The court found that loss of chance theory produces more statistical error than traditional causation analysis. For all the ppl who are going to die anyway, they typically get damages anyway. And, the ppl who die because of negligence, they only get a portion of their compensation…in trying to balance, we end getting a huge margin of error
· Procedure / Disposition: D won on appeal 

· Holding: The court found that loss of chance theory produces more statistical error than traditional causation analysis. For all the ppl who are going to die anyway, they typically get damages anyway. And, the ppl who die because of negligence, they only get a portion of their compensation. In trying to balance, we end getting a huge margin of error
· Rule: 

· Policy issues: Why do we care about causation, if we know someone has done something negligent? Why do we feel comfortable with making some people pay for injuries they do not cause?

188. Alternative Liability

a. Summers v. Tice – burden of proof shift to D when have more info than P Liable; (CA 1948) [p332]

· Facts: P and two Ds went hunting; each D had a gun and the three parties were positioned in a triangle. As the two Ds went for the quail, they both shot in the direction of the P and the P was struck in the face by bird shot. P sued for negligence. 

· Procedure / Disposition: P won and judgment entered against both Ds; they appealed on grounds that the P failed to prove which fired the shot that hit him / affirm

· Issue: Should the P have to prove which D shot him?

· Holding: Each D is L for the whole damage whether they are deemed to be acting in concert or independently. 
· Joint and Severable Liability: everyone individually is L for the whole (doesn’t mean each pays the full value, but they’re L for it. Ds figure out how to proportion it out). 

· Rule:  the burden of proof shifts to the Ds when they are in a position where they have more information than the person who was hurt 

b. RS § 433A – Apportionment of Harm to Causes [p333]

· Damages for harm are to be apportioned among two or more causes where

· (a) there are distinct harms, or

· (b) there is a reasonable basis for determining the contribution of each cause to a single harm.

· Damages for any other harm cannot be apportioned among two or more causes.
c. Kingston v. Chicago & NY Ry Co. – (WI 1927) [p334]

· Facts: A fire caused by D was burning NW of Ps lumber yard when it merged with a NE fire whose origin was unknown. Both fires were of equal size and either would have destroyed the Ps property on its own. The merged fired destroyed the property and P sued. 
· Procedure / Disposition: Jury brought verdict for P / appeals affirmed
· Issue: can railroad co, which is found to have been responsible for the origin of the northeast fire, escape liability, because the origin of the northwest fire is not identified, although there is no reason to believe that it had any other than human origin?

· Holding: If the union with the natural origin fire of was a defense, the burden is on the D to show that the fire set by him was not the proximate cause of the damage. 

· No principle of justice requires that the P be placed under the burden of specifically identifying the origin of both fires in order to recover the damages for which either or both fires are responsible.

· Court Distinction: Court would allow a complete defense showing that the NW fire was the of natural origin then the D would not be L (if the D could prove). Most courts reject this distinction, allowing L upon a jury finding that the Ds negligence was a substantial factor (test) in bringing about the harm.

· When the fires are roughly the same size and merge, the known D is stuck. Why is this a causation issue---the Ds fire might not have caused this at all…but for the Ds fire, the other fire still could’ve burnt the house down. This is different from Summers because one definitely did it…here, two fires it could’ve just been one. We’re less comfortable letting someone off if the other person did a wrongful act…

· One way of looking at this, is we’re saying, “the $ is going to the P, you two (Ds) fight it out”….2 innocents at play here??? This is also what we say with RIL when a patient is unconscious during surgery…there it was the minority rule, but here it is pretty much a majority rule. 

· Rule: where one who has suffered damage by fire proves the origin of a fire and the course of that fire up to the point of the destruction of his property, one has certainly established liability on the part of the originator of the fire 

d. RS § 433B – Burden of Proof [p334]

· Except as stated in Subsections (2) and (3), the burden of proof that the tortious conduct of the defendant has caused the harm to the plaintiff is upon the plaintiff.

· Where the tortious conduct of two or more actors has combined to bring about harm to the plaintiff, and one or more of the actors seeks to limit his liability on the ground that the harm is capable of apportionment among them, the burden of proof as to the apportionment is upon each such actor.

· Where the conduct of two or more actors is tortious, and it is proved that harm has been caused to the plaintiff by only one of them, but there is uncertainty as to which one has caused it, the burden is upon each such actor to prove that he has not caused the harm.
Proximate Cause 

189. Doctrine

a. RS § 29 – Limitations in Liability for Tortious Conduct

· An actor’s liability is limited to those physical harms that result from the risks that made the actor’s conduct tortious 

b. Three Classes of Damage w/r/t foreseeablity

· The damages are so typical that judges and juries can’t be convinced that they were unforeseeable

· The facts are so freakish that there is no way they can be construed as foreseeable

· The middle ground, where the consequences are neither typical nor freakish; if held to be significant, the damages are unforeseeable; if held to be non-significant, the damages are foreseeable. 

· Foreseeability can be determined only after the significant facts of the case have been described; If the official describes them generally, recovery. If in great detail no recovery. Thus, this class is fluid and does not allow accurate prediction

190. Cases

a. In re Polemis – responsible for direct consequences regardless of foreseeability Liable; (1921) [p351]

· Facts: Polemis was owner of a Greek ship that he chartered to the Ds. While the Ds were using it, some gas leaked creating flammable vapors, a plank fell on the vapors causing an explosion that destroyed the ship. A panel of arbitrators found that the plank falling was due to the Ds negligence; the justice thinks the cause of the fire was the falling plank.

· They reject the D trying to distinguish foreseeablility of the type of damage (which they argue should be considered) from the extent of the damage (which all admit is pretty ballsy); both, they justices say, are immaterial. 

· The anticipations of the negligent person don’t matter, and the damages here are not too remote (i.e. no proximate cause problems).

· Court says there are two ways to view consequences: (1) the foreseeability of the consequences only material w/r/t to the issue of negligence; once negligence established it doesn’t matter (2) the consequences matter regarding the issue of proximate causation. Both justices appear to believe (1)

· 2nd writer: once the act is negligent, the fact that its exact operation was not foreseen is immaterial.

· Rule: If a D is guilty of negligence, he is responsible for all the direct consequences of the negligent act(s) whether foreseeable or not.

· You get L here via the direct test. If there’s a negligent act and the harm that follows is direct, then L

b. Wagon Mound #1 – responsible for foreseeable consequences Not Liable; (1961) [p352]

· Facts: Ds were owners of SS Wagon Mound which spilled oil into the harbor as it was getting a fill up; they took no clean-up measures and left. The oil was carried to the Ps wharf where they suspended operation for 2 days…2 days after they started back up, a fire occurred when a piece of oily cotton rag floating in the water was ignited by a piece of molten metal that fell. 
· Procedure / Disposition: The trial judge said that the Ds could not reasonably be expected to have known that it was capable of that.
· Issue: should court go with Polemis decision and say that foreseeability is immaterial?

· Holding: No. Court says that Polemis is bad law. A negligent actor shouldn’t be responsible for non-foreseeable acts because it’d be unjust for ppl to be liable for all consequences, no matter how unforeseeable, just because they were direct. There should be some limit on the L for a negligent action.

· Rationale: gradual development of foreseeability doctrine in earlier cases ( Polemis court should’ve replaced “direct” with “reasonably foreseeable.”
· An emphasis on “direct” goes against the idea of blameworthiness (contradicts the no L w/o fault idea).

· Rule: If a D is guilty of negligence, he is responsible for all the reasonably foreseeable consequences of his negligent act(s) 
· You get L here via the foreseeability test. If there’s a negligent act and the harm that follows is reasonably foreseeable, then L

c. Wagon Mound #2 – (1967) [p355]

· Facts: A different P, one who hadn’t been involved in its own questionable contributorily negligent activity like the other P. The first P risked c. neg because, if oil in the water was negligent due to the risk of fire, the Ps were negligent too because they continued to work despite the fact that there was oil in the water. BUT, b/c this P wasn’t involved like that, they could argue the foreseeability point via the negligence of oil in the water much stronger

· Procedure / Disposition: Found for P.
d. Petition of Kinsman Transit Co – Liable; (1964) [p356]

· Facts: The Shiras was moored to a dock owned by Continental when ice began to thaw in the river and came lodged btw the boat and the dock. This built up tension eventually causing the ship to break from the dock and collide with the Tewksbury, causing it to become unmoored as well. Tewksbury sailed downstream where it brought down the tower of a bridge; after the Shiras joined it, they created a dam causing flooding. Some 20 Ps sued the dock owner, Continental, claiming it had negligently maintained the dead man where the Shiras was moored.

· Procedure / Disposition: Ps won.

· Issue: 

· Holding: where the damages resulted from the same physical forces whose existence required the exercise of greater care than was displayed and were of the same general sort that was expectable, unforeseeability of the exact developments and of the extent of the loss will not limit L.

· Note: They take the original premise of Wagon Mound but focus on risk rather than foreseeability (i.e. whether the D bears the burden by taking a risk with certain activity).

· Note: this court doesn’t strictly follow a direct test or foreseeable test. It wasn’t that the damage was unforeseeable, the magnitude of it, however, was

· Note: Friendly tries to limit it by the class of harms that occurs; he frames it in terms of the class of harm, distinguished by magnitude. Boats on a river messing up the flow of water is in the class of harms, but a doctor not being able to see a patient is not

· Rule: no reason why an actor engaging conduct which entails large risk of small damage and a small risk of other and greater damage should be relieved of responsibility for the latter because it had a small chance of occurrence.
· Note: Court wants to adhere to the eggshell skull P rule → you take the P as you find him. 

· Note: Foreseeability normally works with negligence issues, but when the consequences result on much more than negligence, as is the case here, then foreseeability would never give a P any results. 

e. Colonial Inn Motor Lodge v. Gay – foreseeability not required (Eggshell) unclear outcome; (IL 1997) [p360]

· Facts: D was backing up his car in the parking lot of P’s hotel when he ran into a heating unit protruding from the building; D thought he hit the wall but caused no damage. In reality, the hit severed the gas line, and a resulting leak was ignited causing the building to explode. 
· Procedure / Disposition: Trial court gave SJ to the D / reversed and remanded for trial
· Issue: was there a genuine issue of fact here (I.E. should the case have been heard by a jury)?

· Holding: yes. The loud sound was indicative of a substantial impact…even a slow-moving car can cause substantial harm. The possibility of colliding with a building and disrupting a gas line isn’t so far fetched or freakish. 

· Rule: if the defendants conduct is a substantial factor in bringing about the injury, it is not necessary that the extent of the harm or the exact manner in which it occurred could reasonably have been foreseen. A negligence defendant must take the plaintiff as he finds him, even if the plaintiff’s “eggshell skull” results in his suffering an injury that ordinarily would not be reasonably foreseeable.

f. DiPonzio v. Riordan – if harm was in a different category than negligent act Not Liable; (NY 1997) [p361]

· Facts: P was a customer at the D’s gas station when he was struck in the leg by another patron’s car—the patron had left the car running while he ran into pay and the gear shifted while he was away. He sued the D claiming that it failed to enforce its policy that patrons turn off their cars while fueling. 
· Procedure / Disposition: D got SJ

· Issue:  

· Holding: Natural/probable consequence of a vehicle being left running is fire or explosion, NOT this. This occurrence was outside the scope of the limited class of hazards. “Because this type of accident was not among the hazards that are naturally associated with leaving a car engine running during the operation of a gas pump, the alleged misconduct of Ds employee doesn’t give rise to L”

· Rule: This is a more formal articulation of foreseeability: what does the final act have to do with the original act of negligence? If it is in a different category of harm, no L. 

· There was a negligent act (failing to supervise), but no L b/c the point of having them turn off cars was to prevent fires, not broken legs. It was negligent to not enforce method of fire prevention, not car rolling.

g. United Novelty Co. v. Daniels – precise chain of events to injury doesn’t matter Liable; (MI 1949) [p362]

· Facts: P’s decedent was instructed by his boss the D to use gasoline to clean its coin-operated machines; while cleaning, a rat, soaked from the gas, ran from beneath the machine to beneath the lighted gas heater where it caught on fire. The rat, on fire, then ran back underneath the machine where it caused the machine to explode, killing the decedent. 
· Procedure / Disposition: Trial court gave SJ to P and D appealed on grounds of insufficient evidence.
· Issue: the whole rat situation wasn’t foreseeable, so can there be liability for negligence?

· Holding: yes, In this case, it was foreseeable that having gas in a room with an open fire would result in an explosion. The fact that the rat came in and was crazy/unexpected doesn’t matter. It was negligent just to send him down there with the gasoline 

· Note: you can define negligence as having someone go into a closed room with gasoline or you could define it to include the presence of the pilot light. The more broadly you define negligence in this case, the more turf you have to cover to prove causation and in proving the negligence of a particular action

· Rule: if you have a negligent act, the precise story in terms of how the flames met the gas doesn’t really matter. If this was the harm that we expected, the precise chain of events that led to the injury doesn’t matter.
h. Central of GA Ry v. Price – no L if neg act didn’t increase probability of harm Not Liable; (GA 1898) [p363]

· Facts: P was a passenger on D’s train when, due to the conductor’s negligence, she was not let off at her stop; she had to stay at a hotel with the intention of catching the morning train back to her destination; while at the hotel, she used a kerosene lamp that she left on all night and exploded, catching her mosquito net on fire. She sued the RR for her damages

· Procedure / Disposition: P won at trial / appeals court reversed.

· Issue: can the railroad company be found liable for the P’s injuries?

· Holding: no. The lamp exploding was an intervening cause (the causal chain was broken); there was the interposition of a separate, independent agency in the negligence of the hotel owner, over whom the RR had no control

· Rule: accident that happened at this hotel could have happened at any hotel. There’s no reason to think that the negligent act increased the probability of this harm occurring 

i. Pridham v. Cash/Carry Building Center – L if actions increase chance of harm Liable; (NH 1976) [p363]

· Facts: P’s decedent was hit on the head when a clerk in the Ds showroom untied a rope, sending vinyl panels onto the person and knocking him on his back. On his way to the hospital via ambulance, the driver had a heart attack and crashed into a tree; decedent killed in crash. 

· Jury Instruction: if the D is L to the P, he is also L for any addtl bodily harm resulting from normal efforts of third persons in rendering aid. So, if D was liable to P, then P could collect for all injuries suffered in the ambulance crash so long as they were the result of normal efforts of third persons rendering aid.

· Procedure / Disposition: P won a jury verdict / affirmed over D’s claims of an incorrect jury instruction

· Issue: can D be held liable for harms resulting as third persons taking normal efforts to render aid?

· Holding: yes. You’re more likely to get into accidents when you’re in an ambulance; so the rule from the previous case doesn’t hold. An ambulance having an accident and crashing is foreseeable, so L. 

· Note: Why do we treat this case differently? You put someone in harms way and put them in need of care. Getting that care is risky. You’re L for those related risks you place ppl in.

· Rule: Again, as long as you get a foreseeable result, how you get there doesn’t really matter
j. Berry v. Borough of Sugar Notch – contrib. neg only works if it causes harm Liable; (PA 1899) [p365]

· Facts: P was motorman on a trolley, and he was injured when he was struck by tree that fell onto the car while driving through the D borough. P claimed the D was negligent for keeping up the tree despite its poor condition. D countered with evidence the P was speeding.

· Procedure / Disposition: D found liable / affirmed 

· Issue: does speeding create a valid claim for contrib. neg?

· Holding: D still L. The speeding doesn’t count as causation because that doesn’t have anything to do with increasing/decreasing the cause of the accident. The tree would’ve fallen anyways

· Rule: The contributory negligence claim works only if the D can show that the excess speed caused or contributed to the tree falling (ex. the speed caused more wind/instability in the area…)

191. Intervening Causes 

a. Basic premise 

· Breaks the causal chain via a superseding cause that cuts off the D’s L
b. Brauer v. NY Central & HRR Co. – (NJ 1918) [p368]

· Facts: One of Ds trains collided with the P’s wagon. In the aftermath of the accident, P’s wagon was robbed with multiple items being stolen. P sued to recover for the stolen goods.
· Procedure / Disposition: trial court ruled for P / affirmed

· Issue: what is the extent of the defendant’s liability? Does P have a right to recover the value of stolen items?

· Holding: The act of thieves did not intervene btw the D’s negligence and the P’s loss; the two causes were concurrent. It’s a joint tort rather than an intervening cause

· Dissent: the established rule of law is defeated if proximate cause is confounded with mere opportunity for crime. The collision wasn’t the proximate cause; the thieves broke the causal chain. You can’t say that criminal intervention should’ve been foreseen → this implies a presumption of crime and that’s contrary to the rule of law.

· Rule: The act of a third person, intervening and contributing a condition necessary to the injurious effect of the original negligence, will not excuse the first wrongdoer if such act ought to have been foreseen. In short, if the third party actions were foreseeable, the causal chain remains in intact

Part IV: Unintentional Torts: Products Liability 

Historical Development

192. Doctrine

a. RS § 402a – Special Liability of Seller of Product for Physical Harm to User or Consumer

· One who sells any product in a defective condition unreasonably dangerous to the user or consumer or to his property is subject to L for physical harm thereby caused to the ultimate user or consumer, or to his property if

· (a) the seller is engaged in the business of selling such a product and 

· (b) it is expected to and does reach the user or consumer w/o substantial change in the condition in which it sold

· The rule stated in (1) applies although

· (a) the seller has exercised all possible care in the preparation and sale of his product and 

· (b) the user or consumer has not bought the product from or entered into any contractual relation w/ the seller.

b. RS 3d § 1 – Liability Of Commercial Seller Or Distribution For Harm Caused By Defective Products

· One who engaged in the business of selling or otherwise distributing products who sells or distributes a defective productive is subject to L for harm to persons or property caused by the defect.
c. RS 3d § 2 – Categories Of Product Defect 

· A product is defective when, at the time of sale/distribution, it contains a manufacturing defect, is defective in design, or is defective b/c of inadequate instructions or warnings. A product:

· contains a manufacturing defect when it departs from intended design

· is defective in design when the foreseeable risks of harm posed by the product could’ve been reduced or avoided by the adoption of an alt design

· is defective b/c of inadequate instructions or warnings when the foreseeable risks of harm posed by the product could’ve been reduced or avoided by the provision of reasonable instructions or warnings

· Note: this rule only applies to manufacturers and other commercial sellers/distributors (not private parties selling items)

· Note: liability attaches even when nonmanufacturing sellers/distributors do not themselves render the products defective and regardless of whether they’re in a position to prevent the defects.

· Legislation has, however, been enacted to immunize these guys in order to avoid wasteful legal costs (and doing that doesn’t jeopardize the P’s interests)

· They’ll be immunized only if (1) the manufacturer is subject to the jurisdiction of the court of the P’s domicile (2) the manufacturer is not nor is likely to become insolvent, and (3) a court determines that it is highly probably tat the plaintiff will be about to enforce a judgment against the manufacturer 

193. Cases

a. Escola v. Coca cola Bottling co. – Liable; (CA 1944) [p456]

· Facts: P was a worker at a restaurant and was injured when a bottle of Coca Cola broke in her hand; she alleges that the D delivered a defective bottle to her employer.
· Procedure / Disposition: found for P / affirmed 

· Issue: can the manufacturer be found liable?

· Holding: yes. It’s not clear whether the explosion was caused by an excessive charge or a defect in the glass, but b/c of the extensive pressure tests glasses go through, there’s evidence that neither cause would ordinarily have been present if due care had been used. Therefore, the Plaintiff can use res ipsa loquitur to supply an inference of negligence.  
· Concurring Opinion: SL for defective products regardless of privity whenever a manufacturer [m/f] places a defective product on the market.
· SL for a m/f when an article that he has placed on the market, knowing that it is to be used w/o inspection, proves to have a defect that causes injury to human beings (applying MacPherson); even if no negligence, 

· Limitation: the manufacturer’s L should be defined in terms of the safety of the product in normal & proper use, & shouldn’t extend to injuries that can’t be traced to the product as it reached the market. 

· Public Policy: demands that liability be fixed wherever it will most effectively reduce the hazards to life and health inherent in defective products that reach the market. It’s in the ublic interest to discourage marketing of products that have defects that are a menace to public health. Placing the risk/burden on the m/f’s as the parties best equipped to handle it suggests a SL. 

· Note: RIL b/c the manufacturers have access to info the Ps ostensibly don’t; they’re in a better position to say what happened. 

· Deterrence: If the precautionary measures are all on one side, it makes more sense to put SL on them; they’ll be forced to take all the cost-effective preventative measures ( risk-spreading; the costs of inevitable accidents.

b. Greenman v. Yuba Power Products, Inc. – Liable; (CA 1963) [p459]

· Facts: P’s wife bought him the Shopsmith, a combo power tool; after using it years later, a piece of wood flew up and struck him in the face while using it; they established the negligence of the D via an expert witnesses. D defended on idea that an action for breach of warranty was barred by SOL under CA code.
· Procedure / Disposition: jury found for retailer against plaintiff & for plaintiff against manufacturer / affirmed

· Issue: 

· Holding: To establish the manufacturer’s L it was sufficient that the P proved that he was injured while using the Shopsmith in a way it was intended to be used as a result of a defect in design and manufacture of which the P was not aware that made the Shopsmith unsafe for its intended use.

· Note: The notice requirement of section 1769 (regarding warranty claims) does not apply to personal injuries and notice to remote sellers. Plaintiff’s cause of action is not barred for failure to give notice to manufacturer within a certain time period
· Note: The normal commercial warranties can’t apply to products L. Why? Implicit in the idea of placing something on the market is the idea that it’s safe when used as intended. They reject the idea of relying on commercial sales (i.e. recovery for L on the warranties) in exchange for liability in tort)

· Note: Not necessary for the plaintiff to establish an express warranty
· Rule: A manufacturer is strictly liable in tort when an article he places on the market, knowing that it is to be used without inspection for defects, proves to have a defect that causes injury to human beings
· Public policy: Greenman stands for the idea of expanding liability in tort rather than on the warranty; most Js have followed this

· Public policy: impose SL on manufactures because they should bear the costs because they are better able to protect against such defects then consumers
Manufacturing Defects

194. Doctrine

a. RS 3d § 2 – [p465]

· A product is defective when, at the time of sale/distribution, it contains a manufacturing defect, is defective in design, or is defective b/c of inadequate instructions or warnings. A product:

· contains a manufacturing defect when it departs from intended design

· is defective in design when the foreseeable risks of harm posed by the product could’ve been reduced or avoided by the adoption of an alt design

· is defective b/c of inadequate instructions or warnings when the foreseeable risks of harm posed by the product could’ve been reduced or avoided by the provision of reasonable instructions or warnings

· Rule only applies to manufacturers and other commercial sellers/distributors (so doesn’t apply to a neighbor who sells a product). 

· L attaches even when non-manufacturing sellers or distributors do not themselves render the products defective and regardless of whether they are in a position to prevent defects from occurring. 

· We’re still relying on the K to develop of L in regards to manufacturers how damages are spread), but the K doesn’t have much relevance on the consumers side. Risk spreading comes again next week. (increasing price to recoup losses from imposition of SL on manufacturers). 

b. SL and Negligence in manufacturing defects 

· In theory all 3 of the following are SL, but in practice only manufacturing defects has SL because some negligence gets thrown into the other two.

· Manufacturing defects: the product was designed in a certain way, the manufacturing of the product deviated from that design

· Failure to warn: about the instructions you failed to give

· Design defects: product was designed in a bad way (some alternate technology available)

c. How to hold someone liable for manufacturing defects/ what replaces the negligence standard?

· A defective product 

· Defendant sold it in defective condition (defective when it left their hands)

· Note: this element is given to the jury to decide

· Must be part of your business (selling stuff, gets rid of casual sales)

d. Safe product/use = accident prevention

· Bilateral vs. Unilateral Care: 

· We're more worried about bad behavior in making a safe product, we use SL rather than neg. b/c we think the # of hidden error that the neg system will pick up is greater on manufacture side (making safe product) than on consumer side (not misusing product)

· Manufacturer's argument: This decision prevents consumers from internalizing their own errors. 

· Rebuttals:

· They already have adequate incentive not to misuse (don't want to be injured)

· This would create no incentive for the manufacturer to take care

· Companies pay attention to liability standards, consumers don't. One side can be deterred by incentives, the other may not; if we're imposing liability to try to influence behavior we should make sure we can actually influence behavior

e. Insurance/compensation policy argument 

· Is this decision good/ is this rule good because the victim is compensated?

· Note: remember that manufacturer didn't do anything wrong (as far as efficient precautions we expect them to take)

· No

· This is like an inevitable accident, if you want insurance buy 3rd party insurance

· Massive litigation costs involved with product liability

· Yes

· Paternalism/ info cost reasons- ppl don't know about the risk, if they knew or accurately assessed the risk they would buy insurance, so we'll make them

· If the goal is to buy insurance/compensate for unpreventable accidents. Who's the best insurer?

· Individuals are bad self-insurers. 3rd party insurance is an option because they can encourage good behavior

· Manufacturer may be an insurer ( raise prices to pool money for accidents 

· Signaling: if price is raised out of reach of a consumer (from the insurance), the consumer shouldn't be buying the product anyway (but didn't know the risk and is made aware by price increase)

195. Cases 

a. Welge v. Planters Lifesaver Co. – seller SL for selling defective product even w/o neg Liable; (1994) [p466]

· Facts: P’s landlord bought him a jar of planter’s peanuts; in order to get a rebate on Alka Seltzer, they had to cut the bar code off the jar; he used it twice before with no problem, but the jar later exploded when he removed it from its spot on the refrigerator as he tried to screw on the top. He brought a products L claim against the store K-Mart, the bottle maker and Planters. Ds claimed that the knife to remove the bar code caused it (this is unlikely, but even if it did, K-mart would still be L because it invited this misuse by having the promo and it would only reduce the other Ds L in a comparative negligence scheme). Experts for P suggest there’s a high probability that one of the D’s introduced the defect.
· Procedure / Disposition: SJ to Ds on grounds the P failed to exclude other possible causes / reversed
· Issue: was the defect in the glass introduced at such a time (before the P got it, during its manufacturing) that the P can recover for his injuries?
· Holding: you can’t blame P since K-Mart was inviting P to take the barcode off. If you did something to product which you shouldn’t have done that caused the accident, that can limit your recovery (i.e. it’s a comparative liability defense, not a complete defense). But, in this case, court finds no misuse, this is what ppl frequently do, should be designed differently if an ordinary use causes the accident

· Given the facts of the pleadings, there is no evidence that the defect occurred after the sale. These claims don't require Ps to prove the defect arose before the point of sale. This Q is given to the jury, they can decide
· Under a Ybarra scheme the Ds can exculpate themselves if they can prove it; the burden simply is on them to prove they didn’t do it. The SL element in modern products L comes from the fact that a seller subject to that law is L for defects in his product even if those defects were introduced, w/o fault of his own for failing to discover them.

· Note: If they’re inviting you to take a particular action, they can’t later use that action as a D.

· Note: product misuse = an unforeseeable (manufacturer would not have known consumers would use it this way) use that causes the accident (D says that P’s partner’s cutting of the label off the jar might have made jar defective)
· If you do something to the product that you should not have done, that could particularly defeat your claim (defense of comparative negligence)
· Rule: A seller who is subject to strict products L is responsible for the consequences of selling a defective product even if the defect was introduced w/o any fault on his part by his supplier or his supplier’s supplier. 

· The P in a products L suit is not required to exclude every possibility, however fantastic or remote; the doctrine of RIL teaches that an accident that is unlikely to occur unless the D was negligent is itself circumstantial evidence that the D was negligent.

· Public Policy: if this weren't the rule defendants would get off, P would not have enough evidence (pocket of immunity; manufacturers would continue to make unsafe products)
b. Margine v. Krasnica – no products liability for person providing service (?) Not Liable; (NJ 1967) [p473]

· Facts: P was injured when her dentist tried to use a needle to numb her and the needle broke off in her gum. This wasn’t caused by the dentist’s negligence, but a defect in the needle. She sued the doc on products L
· Procedure / Disposition: trial ct gave SJ to the D dentist / affirmed
· Issue: can doctor be held liable for the product’s defect?
· Holding: no. SL imposed on those who are in a “better position” to control, inspect and discover the defect than the party injured. In this case, the dentist wasn’t in a better position. He didn’t create the defect and didn’t have the capacity to discover or correct it
· Note: P would have a claim against the needle manufacturer 

· Note: risk spreading theory fails too because the real party best equipped to deal with the risk is the manufacturer, but the spreading theory just puts the risk back on the consumer (Ds would have to get more ins. which they would pass along to consumers).

· Note: products L rules fails b/c its use here would naturally mean that any artisan, mechanic or physician who uses a defective product would be L in the same manner; fear of products L excessive application.

· Rule: no liability when a person providing a service uses a defective product when that person isn’t in a better position to discover the defect
· Public Policy: there’s a worry that applying products L would force a trickle down of raised prices as dentists have to pay more ins, which in turns forces ppl out of the market.
c. Newmark v. Gimbel – products liability for person providing a product Liable; (NJ 1969) [p474]
· Facts: P was a customer at D’s salon when they product D used for her wave caused her hair to fall out; she sued for products L, and trial ct dismissed the products L claim b/c the D had been providing a service rather than selling a product. 
· Procedure / Disposition: dismissed / reversed and remanded for a new trial.
· Issue: can hairdresser be held liable for the product’s defect?
· Holding: yes. By taking on the admin of a product in addition to recommending and supplying it they increase the scope of their L if the method of admin was improper; even if not, the patron is deemed a customer to both the salon and the product manufacturer. There’s no price differentiation btw the product and the services
· Rule: liability when a person is providing a product; they are in a better position to discover the defect
· Distinguishing Margine and Newmark: 

· Margine ( (1) the doctor there operates in a professional field where he holds himself out for the public; (2) dentists and doctors are highly skilled professionals; you’re getting their knowledge and product is just incidental. (3) No SL for docs: the nature of their services and the utility of the need for them / general welfare for so many ppl outweighs the policy consideration of imposing SL; also, it’s already so expensive.

· Newmark ( (1) it was a commercial operation which isn’t a necessity but an aesthetic luxury. (2) When you go to hair salon, you’re getting the product.

196. Sellers and Non-Sellers

a. Keen v. Dominick’s Finer Foods – seller of product held SL for defective products Liable; (IL 1977) [p477]

· Facts: P was pushing a cart in D’s grocery store when the cart flipped and she was injured trying to stop it. She sued D on theory o SL products L claiming the cart was defective. 
· Holding: P wins b/c D was a seller
b. Peterson v. Lou B. Chevy – usually no SL for used products Not Liable; (IL 1975) [p477]

· Facts: P’s decedent was killed when she had been run over by a car purchased from D’s used car dealership; she sued on SL products L alleging defective brakes when the car left D’s lot.
· Procedure / Disposition: no SL enforced, D wins.
· Issue: can Chevy be held liable? 
· Holding: no SL here, we don't know if the defect happened before they sold it or after or if it occurred by the previous owner (a consumer/ not a seller) ( breaks the chain, used car dealer can't make sure consumers they buy cars from don't misuse car.
· Note: The background presumption is that the brakes weren’t defective when they left the manufacturer, but got defective through use. Used car dealers are not deemed to be sellers in terms of SL
· Rule: usually no SL for used products
c. Nutting v. Ford Motor Co. – (1992) [p477]

· Facts:  Hewlett-Packard annually bought cars for ee’s to use then auctioned them off a couple years later. The P bought one of the HP cars at the auction and was injured when it stalled on the highway. Sued HP on theories of SL for product liability and also sued the auctioneer. 
· Procedure / Disposition: they were found liable as distributors
· Issue:

· Holding: used car sales companies weren’t found liable, they tend not to apply thos as dfar as distributors go because defenct may have been found by the consumer between. But in this case, because it’s a big company that’s doing it all the time, they have their own lfeet of vehicles they become a distributor 
· Rule: 

d. Mexicali Rose v. Superior Court – SL when food is unreasonably dangerous Not Liable; (CA 1992) [p477]

· Facts: Pl swallowed a one-inch bone when eating chicken at Def’s restaurant.  Pl was injured.  He brought claim of strict liability.  

· Procedure / Disposition: dismissed / affirmed 
· Issue: court says that the test is whether this is a substance a consumer would have reasonably expected to find in the food. Should the P have reasonably expected a bone?
· Holding: Strict liability does not apply in this case based upon consumer expectations.  One would expect chicken to contain bones.

· Note: Distinction between foreign v. naturally occurring objects: If it is naturally occurring, it can be said that it was reasonably expected by its very nature.

· Rule: Rest §402A comment i: strict liability when food is dangerous beyond that contemplated by the ordinary consumer.  

· Note: bilateral – unilateral care factor 

Design Defects

197. Design Defects, in general

a. It requires that the product leave the hands of a seller/distributor that’s in business of selling/distributing that product in defective condition. 

b. Definition of defect

· Majority test ( risk/utility test renders product unreasonably dangerous due to foreseeable risks posed by the product that could be reduced/eliminated with a reasonable alternative design 

· Minority test ( consumer expectations test says a product is defective, due to the design of product, if it poses unreasonable risks in light of reasonable consumer expectations for what the product will do
198. RS § 1 (Third) – [p479]

199. Dawson v. Chrysler – risk/utility analysis Liable; (1980) [p482]
a. Facts: The P police officer was injured when his car struck a metal pole at a certain angle and wrapped around it; he sued claiming the design was defective because it did not have a full continuous steel frame through the door panel that would’ve reduced injuries in his type of crash. D countered that (1) there was no duty to produce a crash-proof car (2) the design wasn’t defective b/c it was the best for most type of crashes and (3) P’s suggestions would’ve been expensive to implement.
b. Procedure / Disposition: found for P / affirmed 
c. Issue: can the jury, under NJ law, find the patrol car defective?
d. Holding: yes. The fact that Chrysler complied with national safety standards is not enough to relieve liability. After using the balancing test below, it was found that the car wasn’t “reasonably fit, suitable and safe for its intended or reasonable foreseeable purposes.” Court reject’s Chevy’s claim that P's proposed design isn't better for most accidents and that it’d cost more
e. Rule: New Jersey Rule: Risk/Utility Analysis (a product is defective if a reasonable person would conclude that the magnitude of the scientifically perceivable danger as it is proved to be at the time of trial outweighed the benefits of the way the product was so designed and marketed. 

· Asks “is the proposed change worth it?” by assessing the value of the precautionary measure, looks at open and obvious defense (user's knowledge that the product is dangerous and precautions to take), and insurance issue (is this a good way to spread costs?)
· 7-factor balancing test: 

· (1) usefulness and desirability of the products, its utility to the user/public as a whole 

· (2) the safety aspects of the product and the likelihood it will cause injury 

· (3) the availability of a substitute product which would meet the same need and not be as unsafe 

· (4) the manufacturer’s ability to eliminate the unsafe character of the product w/o impairing its usefulness/making it too expensive 

· (5) the user’s ability to avoid danger by the exercise of care 

· (6) the user’s anticipated awareness of the dangers inherent in the product and their avoidability 

· (7) feasibility on the part of the manufacturer, of spreading the loss by setting the price of the product or carrying liability insurance

· First question is whether a balancing of these factors prevents judgment as a matter of law. If not, send it to a jury

f. Policy concerns: 
· Information problems: consumers don’t know how to evaluate safety features b/c there isn’t adequate information or ppl don’t know how to process the info
· Role of the court: This might be something for congress to tackle because court’s maybe shouldn’t be making public policy by doing these balancing tests. Why are juries making this stuff up and not federal agencies?
· Counter: if you wait (i.e. don’t legislate) & let courts decide, you get to see what actually happens
· Inconsistent verdicts: it’d be hard for members of the industry to alter their design and production behavior in response to the jury verdicts in such cases because juries might decide differently what can be considered a defective design. Also, if cars are supposed to be super rigid, that would mean heavier, less gas efficient cars, which isn’t what society demands and thus it wouldn’t be as efficient.

· Is a case by case analysis that goes along w/regulation better than an aggregate approach?

· Damned if you do, damned if you don’t ( if jury decisions are random it’s like SL. This alters the deterrence effect, if m/f knows he can be liable either way, he’ll do the safest thing

200. Reassessing Regulatory Compliance (Rabin Reading)

a. When there are fed agencies setting standards, should that preempt state crts from setting diff standards?
· No

· Having lay juries prevents us from having this elite or corrupted group, at the expense of having no expertise

· Agencies have more expertise, but this may lead to corruption and can get captured by industry because companies can influence them more  than individuals ( distortion of interests

· Agencies set minimum standards and juries can decide what is needed on top of that may be a solution

· Paternalism, info asymmetry, insurance reasons also

· Yes

· Agencies are in a good place to regulate things that occur a lot- they have a lot of data, and can evaluate risks here better than individuals 
201. Green v. Smith & Nephew –L for failure to comport w/reasonable expectations Liable; (WI 2001) [p487]
a. Facts: P developed an allergy to the latex gloves she had to wear at work, sues manufacturer for creating a new allergy
b. Procedure / Disposition: found for P / affirmed 
c. Issue: can P recover for injuries?
d. Holding: Yes. RS § 2 (third) requires foreseeability of the risk of harm and a risk-benefit test, but this court rejects this high standard, saying that D’s lacking the knowledge that the gloves might cause allergic reactions was not a defense.
· Note: court doesn’t even ask question about reasonable alternative design

· Note: foreseeable element ( you expect co's to take precautions for risks known at that time

· Consumer expectations test is similar to implied warranty of fitness (whatever consumers think they are getting is what they should get)

e. Rule: a m/f is responsible for harm caused by a defective and unreasonably dangerous product even if the m/f has no knowledge of the risk of harm presented by the condition of the product. Liability is based on a product's failure to comport with a reasonable person's expectations
202. Dreisonstok v. Volkswagen –~L when making tradeoff b/w convenience & safety Not Liable; (1974) [p490]
a. Facts: P was a passenger in a Volks microbus and sued them when she was injured in an accident. P says bus negligently designed and not crashworthy; microbus designed to provide extra cargo space by bringing front seats closer to windshield, which was developed to provide ppl w/max amt of cargo/passenger space for an inexpensive cost; all of this was readily discernible and was a unique selling feature of the vehicle
b. Procedure / Disposition: Jury went for P / appeals reversed
c. Issue: can P recover for injuries on basis of a design defect?
d. Holding: no. P bought this specialized vehicle and then later tried to sue when the specialized features had certain consequences. The diff design was the reason you bought it; you can’t sue afterward
e. Rule: Consumer Expectations Test: she knew what she was getting into; risk and utility are tied together and hard to compare here
· Cts cannot find liab when they have to trade convenience for safety (Dreisonstok), but can find liab when they have tradeoff b/w safety and price (Dawson) 
203. McCarthy v. Olin Corp. – r/u/t is n/a when there’s no defect in intended use of product Not Liable; (1997) [p490]
a. Facts: A man opened fire on a train using Black Talon bullets that were designed to be especially destructive and fatal; they were eventually taken off the market and reserved for law enforcement, but the shooter bought them before this; Ps are victims and relatives of decedents who sued claiming the company should be SL b/c the bullets were defectively designed. 
b. Procedure / Disposition: D got SJ / appeals affirmed
c. Issue: to find a design defect, must ask if the bullets were unreasonably dangerous for their intended use?; were they?
d. Holding: no. If a product’s intended use is dangerous, the fact that it’s dangerous is not a design defect (i.e. a knife is intended to cut, it wouldn’t be defective just because it’s sharp.) cannot apply risk/utility test here (and say that their danger outweighed the practicality of the bullet as a whole) because there has to be something wrong with the bullets first, but they functioned exactly according to design. The R/U/T is to see if a safer alternative is available, but the bullets were intended to kill, so safer doesn’t make sense
· Dissent: there was a safer design ( talons w/extra-destructive element were removed from the market. 
· If the design of a product is so manifestly unreasonable that they have low social utility and high danger, L should attach even absent proof of an alt design. Alternative is to have no product at all
· Note: When you are asked to say that a product is too dangerous to be made available to the public, you are engaging in something that legs do.
· Note: Pay attention to the alternative features in design defects, and in consumer expectation test it's less important to have alternatives in mind
e. Rule: risk/utility analysis shouldn’t be applied when the risk doesn’t arise from something that’s wrong with the design
· Public Policy: if P’s had won, any person who’d ever been shot would be able to recover from bullet making companies

Failure to Warn

204. FTW standards
a. D will be liable if the injury could’ve been avoided had the P had been notified of the danger

b. The risks that are being warned of are risks that are known or should’ve been known by the seller

c. Risks can’t be so obvious that the warning’s pointless

d. A product is defect if the absence of the warning renders the product unreasonably dangerous (meaning a warning could’ve reduced foreseeable risks). 
205. American Tobacco Co. v. Grinnell – no failure to warn claim for common knowledge Liable; (TX 1997) [p494]

a. Facts: P’s decedent began smoking in 1952 when he was 19; diagnosed with lung cancer in 1985 after smoking for 33 years and filed suit. P alleges that D failed to ward of and concealed the facts including that Grinnell could become addicted to cigs and that his smoking would result in injury or death.

b. Procedure / Disposition: Trial court gave SJ to Ds on all claims / Affirmed in part (harmful effects known) reversed in part (addictive nature not known)

c. Issue: is this a valid case for failure to warn?
d. Holding: court acknowledged that there was an “obviousness” to the harm, but that the addictiveness was not obvious. There’s inadequate warning when the risk assoc with the product isn’t common knowledge. D established that the general ill-effects of smoking were commonly known when Grinnell started smoking in1952; BUT, they didn’t establish that the addictive quality of cigs were known when he began.

· Note: Common Knowledge= facts that are so well known to the community as to be beyond dispute. 

· Harm: Generally, a manufacturer has a duty to warn if it knows or should know of potential harm to a user because of the nature of its product; but there is no duty when the risks associated with a particular product are matters within the ordinary common knowledge of the community. 

· Common knowledge helps us judge whether a product is unreasonably dangerous. 

· Good tobacco is not unreasonably dangerous just because the effects of smoking may be harmful; but tobacco containing something like marijuana may be unreasonably dangerous. 

· If a product is dangerous when consumed in excess or over time, no warning is necessary if the danger is generally known and recognized. 

· Addiction: The addictive effect was not common knowledge when he began smoking. Addiction is an injury apart from the physical dangers of smoking because it intensifies the injury

· There was no warning, and in the absence of such there is a rebuttable presumption that the user would’ve heeded such warnings. So let it go to trial on the issue of whether he would’ve have heeded the warnings of the addictive nature had they been given. 

e. Rule: cannot claim failure to warn for risks that are common knowledge 
206. Graves v. Church & Dwight – impt to ask if warning would have changed behavior Not Liable; (NJ 1993) [p499]
a. Facts: P took a mix of baking soda for an upset stomach; but the baking soda combined with his stomach acid to create and explosion that ruptured his stomach. He sued on failure to warn; he conceded that he hadn’t read the label and that he had taken about three times the recommended dosage. D pointed to the fact that he was a smoker and never heeded the surgeon general’s warning.
b. Procedure / Disposition: jury found baking soda defective for failure to warn but that the failure wasn’t proximate cause to P’s injury / affirmed 
c. Issue:

d. Holding: Even though he was entitled the presumption that he would’ve heeded a proper warning if given, that presumption can be rebutted by the analogy that he doesn’t heed the Surgeon General’s warning therefore he wouldn’t heed the baking soda warning

· Note: not heeding smoking warnings and baking soda warnings are contextually different, how can this be a good comparison?
e. Rule: If the D offers significant evidence that the P wouldn’t have obeyed a warning—either because he wouldn’t have read any warning under the circumstances or because he was prone to disobeying safety warnings in other walks of life—then it becomes a question for the jury whether an appropriate warning would in fact have prevented the P’s injuries, with the burden of persuasion on the P.
207. Brown v. McDonald’s Corp. – duty to warn based on likelihood of harm unclear outcome; (OH 1995) [p501]
a. Facts: P purchased a McLean Deluxe from McDonald’s and afterward she developed a rash and such from an allergic reaction to the seaweed ingredient in it (she had a seafood allergy); she said they should’ve warned her of the ingredient, but D said there was a flier available to customers listing the ingredients.
b. Procedure / Disposition: SJ to D / reversed 
c. Issue: can P recover even though her harm was fairly unusual? (i.e. not a lot of ppl are allergic to seaweed)
d. Holding: Whether the P’s harm was unusual is a factor in the reasonable care analysis, but isn’t dispositive; it must go to a jury to decide. The statute asks whether a manufacturer exercising reasonable care would warn of that risk in light of both the likelihood and the seriousness of the potential harm. The flier wasn’t enough/was inadequate because given this risk, a consumer wouldn’t think to ask about presence of this ingredient. This is  not a reasonably foreseeable risk in relation to this product 
e. Rule: The duty to give warning is based on both the likelihood and seriousness of the potential harm. This looks a lot like LH formula. Consider the #of ppl who’d be affected and amount of harm they’d suffer 
· Think back to open and obvious from design defects; this is not something that someone who buys a veggie burger would be concerned with.
· Policy: should the burden be on the woman to ask? She has the allergy so she may be in the best position to know. This is the type of thing to work into an exam answer. If it’s the type of thing that ppl can tell by checking, perhaps there should be a burden on them

· But if you’re getting a meatless hamburger, there shouldn’t be seafood in it either, no?

208. Liriano v. Hobart Corp. – certain classes of ppl may require more warning than others Liable; (1999) [p503]
a. Facts: P was using his hand to feed meat into a meat grinder whose safety had been removed; his hand was drawn in and chopped off. The D had manufactured it and equipped it with a removable safety, but there were no warnings of removing the safety or using it without the safety. They started adding warnings in 1962. P sued both the maker and the store where he worked claiming to warn that the guard was missing and that his hand could get caught in. 
b. Procedure / Disposition: Jury found Ds 2/3 responsible with the store bearing the larger share / affirmed.
c. Issue: given that attaching guards is feasible, does reasonable care require that meat workers be informed that they need not accept the risks of using unguarded grinders? 
d. Holding: the fact that meat grinders are dangerous is kind of common knowledge. Even if most ordinary users may know the risks of suing a guardless grinder it doesn’t follow that a sufficient number will also know that protective guards are available and that they can ask to use them. This fact creates a duty for the reasonable manufacturer to warn (the failure to warn his was not posting a sign that said “don’t use without a hand guard”)
· Issue with this: if we think the initial danger is open and obvious, would this cause an incentive to companies to just not put the hand guards on?

· Note: the court considered the fact that this person was an immigrant, had only been on the job a week etc; as long as there’s a relevant class, such as this class which is foreseeable, then there’s something to hook the negligence on to).
· But isn’t the common knowledge standard objective, not subjective? What community comprises common knowledge?

e. Rule: You can have a risk that’s obvious to some people, but not obvious to a particular class of people (as in the food allergy case). This can cause liability to exist. Then the question becomes what is the cost and effectiveness of providing warnings for that particular class?  
209. Useful but dangerous products

a. RS § 402(A) – Unavoidably unsafe Products; Comment K [p505]
· Paradigmatic case, drugs; things that are dangerous but useful. As long as such products are properly prepared and marketed and proper warning is given, where the situation calls for it, there is no SL for unfortunate consequences of use.

· Broad application: courts held that makers of prescription drugs couldn’t be held L for claimed defects in drugs’ design if they had the appropriate warnings

· Narrow application: applying it on a case-by-case basis. 

· Criticism: it lacks flexibility and treats drugs of unequal utility equally. They suggest a risk-utility test that focuses on the presence or absence of an alt design is more flexible (although it will rarely allow L).
b. Brooks v. Medtronic, Inc. – learned intermediary doctrine Not Liable; (1984) [p506]

· Facts: P had a heart attack and was fitted with a pacemaker provided by D; the pacemaker’s lead became loose and they soon had to disconnect it and put another one on. He said claiming the product was defective because the lead was too short and that they failed to warn of this. D gave all doctors warning of this but neither the doc or D gave a warning to P. Jury was instructed that there was a duty to warn physicians, but P wanted that there was a duty to warn consumers. 
· Procedure / Disposition: verdict for D / appeals affirmed.
· Issue: is the drug m/f in the best position to disclose the risks to the patient or is the doctor?
· Holding: the doctor is, so Medtronic cannot be held liable. The doctor is supposed to know the drug side effects. Once adequate warnings are given to the doctor, the choice of treatment and the duty to disclose fall on him 
· Note: P claimed that the exception shouldn’t apply because (1) all pacemakers are the same and don’t require docs as intermediaries and (2) the D has a unique opportunity to communicate with users. His arguments were rejected.

· Note: we  trust doctors to know things that sometimes we don’t want to know about (we don’t want to hear about all the possible side effects or intricate details, just the key things we should look out for)
· Rule: Prescription Drug Exception: Ordinarily the warning must go to the ultimate user, but if the prescribing physician has received adequate notice of possible complications, the manufacturer has no duty to warn the consumer. The prescription drug exception falls under the learned intermediary doctrine
c. Perez v. Wyeth Laboratories – no learned intermediary doctrine when drug co bypasses Liable; (NJ 1999) [p508]

· Facts: Ps were women who used Norplant, a contraceptive implanted in their arms. They sue claiming they failed to warn of possible side effects and wanted to bypass the learned intermediary doctrine because D advertised directly in magazines and on TV. 
· Procedure / Disposition: dismissed / reversed 
· Issue: does the learned intermediary doctrine apply here? 
· Holding: the doctrine does not apply in cases where the manufacturer of a drug is alleged to have marketed it directly to consumers in a misleading fashion
· Rule: if a drug manufacturer bypasses the learned intermediaries by advertising and marketing directly to the consumer, they need to take on the responsibility of providing the warnings. The learned intermediary doctrine does not apply
d. McMahon v. Bunn-O-Matic Corp. – (1998) [p509]

· Facts: woman got coffee and in trying to pour it into cup, she spilled it on herself. She sued the maker of the cups and the maker of the coffee machine. Said there was a failure to warn claim for saying that the coffee would be this hot and a design defect claim that the coffee shouldn’t be kept so hot.
· Procedure / Disposition: SJ to D / affirmed 
· Issue:

· Holding:

· Rule: you need to think about what warning are we expecting them to give and what’s the plausibility of that? If it’s not actually abnormally hot and that’s the custom, then the temp by itself falls into the common knowledge category. What would the required warning be in that situation? Second part: is it defective? If everyone else is serving at that temp, it’s the wway Easterbrook went at it. There are benefits to it, begins to look like VW case 
e. Liebeck v. McDonalds Corp. – (1992) [p513]
· Facts: woman burnt herself badly when she spilled McD’s coffee in her lap and got 2nd and 3rd degree burns, had to spend time in the hospital and had $20,000 in medical bills. She tried to get McD’s to reimburse her for her medical bills and for her daughter’s lost wages and they only offered her $800. In 10 yrs, there were around 700 similar claims 

· Procedure / Disposition: found for P, but also found that she was 20% to blame for her injuries 
· Issue: was it reasonable for McD to sell their coffee at a temperature that’s 20° hotter than everyone else?

· Holding: you can foresee that people might spill things on themselves. They’re selling a product super hot because they know that that’s how people like it, but they should foresee the problems. 

· Rule: 

210. Damages

a. Gary Beckers point: 

· If you have harm you want to deter, if the detection rate is 100 % set the damages as equal or greater to the benefit of not taking precaution…then, as the detection rate starts going down start increasing the damages. One economic theory of punitive damages. 

· When detection or punishment is imperfect and ppl are getting away with their actions, making them pay when they get caught isn’t an adequate deterrent because they might only be getting caught 10% of the time. If you want their harm to match up with their actions, you need to up the damages. When detection is low, up the punitive damages
b. Assume the detection rate is 100%

· If they continue to sell the coffee this hot, and we’re in a negligence regime, they’re calculating based on the hand formula and decide that it’s worth it to them that they’re better off with the hot coffee and more customers than cooler coffee and fewer burns. Then you’d think that maybe the jury is making a mistake and this isn’t a design defect, that this is more like SL and they’re just making them pay anyway. 
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