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Part I: Intentional Torts

Torts – legal responsibility or liability for wrongs that people inflict on each other

· P must establish the D’s liability by a preponderance of the evidence.

· Sources of the law of torts: (1) Common Law and (2) Statutes

· (1) Intentional Torts  

 (2) Unintentional Torts
· Strict Liability

· Liability for Negligence

Historical Development

· Writ: a document containing a standardized recital accusing the defendant of a particular type of misconduct. Needed as permission to bring an action before the King’s court.

· Trespass vi et armis: “with force and arms” defendant had broken the King’s peace, entitling jurisdiction of king’s courts. Came to be used for allegation of forcible and direct harm.

· Trespass on the case: or just “case.” Used for allegations of harm inflicted indirectly.

· Brown v. Kendall: landmark case in which “fault” was first used as a standard of liability.

Modern Procedure
· Dismissal of a complaint

· Summary Judgment – a judgment to throw out case before getting trial, giving benefit of doubt to P’s facts of the case.

· Trial

· D has option of moving for judgment as a matter of law
· “directed verdict” – before jury deliberates

· “judgment notwithstanding the verdict” – after jury returns with decision

· Decisions:

· NL – P’s complaint dismissed or given summary judgment or directed verdict of NL

· L – could be liability, the judge states that there is potential for liability
Battery

Volsburg v. Putney (Waukesha, Wisconsin 1891) “kick in the shin”

FACTS

· P = 14 year old vs. D = 12 year old
· D kicked P in shin. P didn’t feel it at first, but later aggravated a prior injury and P became lame.
PROCEDURAL HISTORY

· Trial Court: Special Verdict. (As opposed to a General Verdict)
· Jury concluded D did not INTEND to do P any harm, but court awarded $2500 to the P.

· D appealed on the grounds that P had no cause for action because D had not intended harm.

LEGAL ISSUE

· Was the kick an example of unlawful intent or fault?

HOLDING

· Defendant is liable.

REASONING

Libertarian argument of justification: Body is inviolable property. People should be held accountable for harm, etc. committed on the body.

Battery is about the CONTACT. Not the resulting consequence of the contact. It involves an intentional/voluntary motion and is an action that is outside the parameters of accepted norms.

· 2 Greenl. Ev. §83: “the intention to do harm is of the essence of an assault.”

· Brown v. Railway Co., 54Wis.342: “wrongdoer is liable for all injuries resulting directly from the wrongful act, whether or not it could have been foreseen by him”

· The rule of 2 Greenl. Ev. §83 is sufficient in cases of assault. But this case is one of assault and battery.

· In assault and battery, liability is proven either by showing (1) intention was UNLAWFUL or (2) fault.

· P showed unlawful intent because D intended to do an act that was unlawful (kicking). If act is unlawful, then the intent to do it is unlawful.

· Boys were not on a playground, there were in a classroom ( D’s actions were a violation of the “order and decorum of the school” ( D’s INTENDED to commit an unlawful act.

D’s Argument:

· D should only be held liable for the damages that could be “reasonably supposed” to have been likely to result from his kicking P.

· Court refused to submit such questions to jury. Correct because of Brown v. Railway Co.

DISSENT (Chief Justice)

Complaint stated a cause of action ex contractu and ex delicto, so a different rule of damages was applicable.

· Ex contractu: an action that arises out of contract
· Ex delicto: an action that arises out of fault

The case raises the question of whether battery is about (1) FAULT, the wrong on the part of the D or (2) the injury the P suffered, regardless of D’s “fault”


( “EGGSHELL SKULL RULE” - If you commit an action, you are responsible for all consequences 

that you cause. The lottery aspect of Tort Law. Sometimes, a matter of bad luck.

Case is also relatively simple. 1 intent ( 1 contact ( 1 resulting injury.

Knight v. Jewett (California, 1992) “touch football”
· Friends playing touch football result in broken and ultimately amputated finger.  

· Trial Court found Jewett NL on summary judgment
· CA Supreme Court affirmed on the basis that:

· P’s case lacked requisite element of INTENT to step on hand OR injure.

Different from Volsburg, where D had INTENDED to commit an UNLAWFUL ACT ( UNLAWFUL INTENT. To kick the P in the leg. In Knight, D was going after the ball, not attempting to run down the P. Also, D’s foot touching P’s finger was unintentional.

White v. University of Idaho (Idaho, 1989) “piano teacher tap”

· Piano teacher (Neher) strikes/taps student’s back with intent to demonstrate piano stroke, resulting in internal injuries in student’s torso.

· White sued University and Neher for damages. University sought summary judgment on grounds that it could not be held liable for battery committed by one of its employees.

· Legal question: Was Neher’s action battery?

· P: Intent to teach, not intent to harm. Teaching technique.

· D: Did not and would not have consented to contact. Found it offensive. 

Issue is whether or not the contact had been invited. She said no, that was enough for the court.

Would a reasonable person consider that uncomfortable?

DID NOT consider the invitation in Volsburg.

Why even dwell on the issue of “consenting” to contact?

Consent Rule avoids the need to apply a “reasonable person” rule to issues of consenting to contact.

These cases illustrate the split between (1) Objective Legal Standards and (2) Subjective Legal Standards.

(1) Objective Legal Standards DEFINE what is being bound. E.g. “reasonable person” rule – VOLSBURG
(2) Subjective Legal Standards depend on individual actors in a given case. – WHITE, GARRATT
Poltamier v. Russ (Conn. 1988) “schizophrenic with a shotgun”

FACTS

· D = Norman Russ, shot father-in-law (then sat on stump crying) vs. P = decedent’s wife
· Psychiatrist testified that Russ suffered from paranoid schizophrenia with auditory hallucinations
PROCEDURAL HISTORY

· Prosecuted for murder, NG by reason of insanity

· Trial: Wife then brought civil suit for wrongful death. Judgment to P. L

· Conn. Sup. Ct. affirmed.

RULE & REASONING

· Insanity is not an allowance in measuring D’s intent.

· Public policy argument: if an insane person is not held liable for his torts, then his family has no reason to take care of him so as to “deprive him of opportunities for inflicting injuries upon others.” Liability of lunatics secures a “more efficient custody and guardianship of their persons.”

· Also, there is no real deterrence argument in “punishing” insane people.

· Maybe it is worse for insane people to be outside the scope of the law holding them liable for their actions. This could result in complete ostracizing of insane people from society.

· On the flip side, is there a policy argument for the fact that families will not take care of insane people because they don’t want to be held liable.

· Any movement, unless completely reflexive is an ACT that involved choice (even if it was an irrational and crazy choice).

· D’s Argument – act was involuntary, according to Second Restatement of Torts, §14, a purely reflexive muscular movement is not an act. There was no manifestation of the will.

· Court disagrees. “A muscular reaction is always an act, unless it is a purely reflexive reaction in which the mind and will have no share.”

Action is a volitional act. Even if it was crazy.

E.g. Crazy person attempts to curve a bullet around someone, but ends up killing him.

D’s Argument:

· While D might have executed a volitional act, he did not intend a harmful contact.

Laidlaw v. Sage (New York 1896) “bomb in a carpetbag”

FACTS

· P = Laidlaw (office clerk) v. D = Sage (financier and philanthropist); sue for battery.

· Norcross enters office with carpetbag bomb and detonates it when demands aren’t met. 

· D moved P’s body in front of Norcross. P was injured, D was unharmed.

PROCEDURAL HISTORY

· Trial court (4 times) over question of whether or not D had acted voluntarily and whether or not P would have sustained the injuries even if he had not been used as a shield.

· Fourth trial, jury returned a verdict for the plaintiff.

· D appealed to New York Court of Appeals, which held trial court misdirected the jury on whether the defendant had committed a voluntary and act. Said D entitled to 5th trial.

HOLDING
Jury is not justified in finding that D voluntarily interfered with P.

Trial court was wrong to submit to the jury the question of whether or not the act was involuntary and induced by impending danger. (Further adding that the testimony of the defendant that everything he did, he did intentionally, was sufficient to justify it in finding that he voluntarily moved the plaintiff.)

RULE p. 6

Acting on self-preservation is not a voluntary act.

· Moak’s Underhill on Torts – “The law presumes that an act or omission done or neglected under the influence of pressing danger was done or neglected involuntarily.” (founded on the maxim that self-preservation is the first law of nature, people are justified in the best he can for himself.)

REASONING

· Sympathy for the P should not be the basis for finding in favor of P.

There IS contact in putting P in way of bomb because of same reasoning that pulling chair out of way is a volitional act that results in harmful contact.

Keel v. Hanline (Okla. 1958) “horseplay with chalkboard erasers”

FACTS

· Students before class, horseplay with chalkboard erasers for ½ hour.

· P = Keel, innocent bystander girl v. D = boys who were playing, sue for battery.

PROCEDURAL HISTORY
· Trial jury found in favor of P.

· D (boy at whom eraser had actually been thrown) appealed.

HOLDING

· Upheld Trial Court’s decision.

D’s Argument:

· Ds were playing before classroom called to order ( not engaging in unlawful acts.

Disagree that the willful throwing of wooden erasers is innocent and lawful, even if only in sport.

· D should not be liable because he did not throw the eraser that hit the P.

RULE

· Regardless of your actual intentions, if you batter someone, you are liable.
· 4 Am. Jr. 128, Assault and Battery, sec. 5 “Where the basis of an action is assault and battery, the intention with which the injury was done is immaterial so far as the maintenance of the action is concerned.” “The fact that an act was done with good or without unlawful intention cannot change that which is … an assault and battery into … a lawful act.”
· Doctrine of “Transferred” Transferred Intent - If you are part of a group that batters someone, you are liable.
· If “acts, signs, gestures, words or demeanor” either “aid, abet, encourage, procure, promote or instigate the assault and battery,” then the verdict is against them.
Transferred Intent – If A tries to hit B, but hits C. A is still liable for battery against C. A’s intentions against B are combined with harmful contact with C to create battery.

· In this case, D is liable because of his secondary role in the events that produced injury.

In order to get all the Ds on aiding and abetting, one still needs to make out a case for a TORT. The thrower was committing a battery. The other Ds were aiding and abetting him, THEN the other Ds might be able to be hung on battery.

Garratt v. Dailey (Wash. 1955) “pulling out a chair”

SUBSTANTIAL CERTAINTY OF CAUSING CONTACT
FACTS – Young boy pulls chair out from under an old lady.

RULE – A battery is the intentional infliction of a harmful bodily contact upon another.

Provable that D knew with “substantial certainty” that P would attempt to sit where chair had been.

D’s Argument: The BATTERY, the offensive, harmful contact is in P’s contact with the GROUND. So, if D did not intend for P to hit the ground, D is not liable.

Court sets out the rule that if one knows enough with substantial certainty (subjective standard) that an offensive contact will occur based on your action, it is BATTERY.

§18 Battery: Offensive Contact

· Actor intended to cause an act.

· Actor intended either directly or indirectly to come in contact with another (can be through a foreign substance).

· The other reasonably regarded the contact as offensive.

- NOT necessary for the other to know of the offensive contact AT THE TIME IT IS INFLICTED

Because liability is based on his intentional invasion of the other’s dignitary interest in the inviolability of his person and the affront to the other’s dignity involved therein.

- Battery is about dignitary not material interest, people should have the freedom from unpermitted contacts which, while offensive to a reasonable sense of personal dignity cause no substantial or tangible bodily harm. 

- Actor is NOT LIABLE for an act which involves a risk.

EVEN if I want to just INTEND for you to fear imminent contact, and then the contact occurs, that is battery.


e.g. If I throw a fake punch, but it hits you, that’s battery even though I did not intend to hit you.

§19 What constitutes offensive?

- offends a reasonable sense of personal dignity

Often, if INTENT cannot technically be proven in and intentional tort, then automatically, the D is unintentional tort land. 

E.g. waving cars to drive over a hole; percentage of defective coke bottles

Battery Test
BATTERY is an 

ACTION that is 

· Must be a voluntary movement

· Poltamier – even insane action is an “action”

· Laidlaw – but instinctual action (fight or flight) is NOT an “action”

INTENDING TO CAUSE

· Just need to be INTENDING contact, not intending to necessarily CAUSE injury
· Knight – D didn’t mean to step on her foot.
· Garrett – D knew with substantive certainty that P would hit the ground if he moved the chair, so that was enough to prove intent of contact.
HARMFUL OR OFFENSIVE

· What was the nature of the contact?

· Reasonableness standard to determine harmful or offensive
· Volsburg – tap on the shin, intent to cause a contact that was unwelcome. Objective standard.
· White – different reasoning, D would have said no if she had been asked. Subjective standard.
· CONSENT:
· Content of Contact - need specific consent EXCEPT in an emergency. (In modern hospitals, there is some flexibility built in through statutes.)
· Mohr – surgery on the wrong ear is NOT an emergency.
· Consent goes to the person
· Grabowski – surgery by the wrong doctor is NOT consensual. Consent needs to goes to the person
· Fraud invalidates consent if it gets to the CORE OF CONSENT
· Neal – infidelity got to the core of the consent the wife had given for sex.
CONTACT that (OR ASSAULT)

· Can be on another person or on a 3rd person. Intent can transfer over.

· Neil – transfer of intent, so that even if contact is made with someone else, it is still battery. 
· Keel – transfer of transfer of intent. “aiding and abetting” with intentional torts. Actions were a part of intending to cause the contact.
CAUSES DAMAGES

· There must be damages in order for one to sue. Some kind of injury. There must be a way to show that the actions CAUSED the damages. Even if the results are totally bizarre (eggshell skull rule).

Consent
Mohr v. Williams (Minn 1906) “wrong ear surgery”
FACTS

· P = Mohr is patient with hearing problem v. D = Dr. Williams, an ear doctor and surgeon

· P agreed to surgery by D on right ear, but after being placed under anesthesia, D discovered that left ear was far more diseased. Consulted with P’s primary physician, and performed the surgery on the left ear (removing a portion of the drum membrane and scraping away the diseased portion of the inner wall of the ear.)

· Surgery performed skillfully and successfully, P’s hearing is much better.

· P sues D for assault and battery because of lack of consent.

PROCEDURAL HISTORY
· Trial court resulted in a verdict for P for $14,322.50

· D moved the court for judgment on the ground that P was NOT entitled to recover OR if that relief was denied, for a new trial on the ground that the verdict was excessive (appearing to have been given under the influence of passion or prejudice.)

· Trial corut denied motion for judgment, but granted a new trial on the ground that the verdict was excessive.

· D appealed from the order denying the motion for judgment. P appealed from the order granting a new trial.

HOLDING
· Affirmed. Consent of the patient was necessary.

REASONING

· Right of the inviolability of his person argument.

· The patient must be the final arbiter as to whether he will take his chances with the operation, or take his chances of living without it.
D’s Argument:

· Consent was IMPLIED under the specific circumstances that this was an emergency case.

· Disagree. If a person should be injured to the extent of rendering him unconscious and his injuries were of such a nature as to require prompt surgical attention, THEN physical justified in applying medical or surgical treatment to preserve his life.

· This emergency would not have “resulted immediately in the serious injury of plaintiff, or such an emergency as to justify the proceeding without her consent.”

RULE
· Consent MUST be explicit or implicit, except in emergency cases.

( result that most people would say yes to this emergency procedure and if this provision weren’t the case, people would die.

RIGHTS BASED, INTELLECTUAL ARGUMENT

When one has consent for a transaction, they have engaged in some kind of trade that arguably leaves both parties better off. Without that consent, there is no individual level check that leaves both parties better off.

ECONOMY BASED ARGUMENT

Liberal economy mandates a voluntary-ness in transactions. People need to be able to decide who and how they trade.

· This court is really about the question of WHEN the court intervenes.
Grabowski v. Quigley (PA 1996) “ghost surgery”

FACTS
· Grabowski injured his back when he slipped and fell on a patch of ice. He consented to surgery with Quigley, but when put under anesthesia, actually ended up having surgery under a different physician: Bailes.

· After the surgery, P had problems with a left foot that dragged.

· P sued Ds (Quigley and Bailes) for battery because surgery was not performed by the doctor to whom P had given his consent.

PROCEDURAL HISTORY

· Trial court gave summary judgment to Ds.

· Court of Appeals reversed.

HOLDING

· Ds liable for battery.

RULE

· An operation without a patient’s consent is a technical assault (where a patient is mentally and physically able to consult about his condition)
· Consent goes to the ACTION. Specific condition that was consented.
· NOT a Consequentialist argument here, rather a bright line rule: the person who performs an action in a contract is significant. Court doesn’t care what was “better” for the patient.
Brzoska v. Olson (Del. 1995) “dentist with HIV”

FACTS
· P = patients v. D = Dr. Owen’s estate

· D was dentist who tested positive for HIV in 1989 and was diagnosed with AIDS in 1990. D practiced for about ½ a year while exhibiting open lesions, weakness and memory loss.

· None of Ps tested positive for HIV, but brought suit against his estate for battery and other torts.

PROCEDURAL HISTORY

· Trial Court gave summary judgment to D
· Supreme Court affirmed.
RULE
· Offensive character of touching assessed by reasonableness standard.

· In this case, the reasonableness of a P’s fear of AIDS is measured by whether or not there was a channel of infection or actual exposure of the Ps to the virus.

HOLDING

· D not liable for battery because he HAD NOT COMMITTED AN OFFENSIVE TOUCHING of any Ps.
REASONING

· In this case, none of the Ps can demonstrate whether any bleeding or any wound came in contact with a break in the skin or mucous membrane of the Ps.
· If court were to authorize recovery for battery for this type of SUBJECTIVE, OFFENSIVE TOUCHING, the court would permit a common law civil tort to form the basis for recovery in an area which requires the application of medical standards and probabilities.
P’s Argument
· D misrepresented his health, and that Ps would never have given consent had they known D had AIDS.
Court disagreed with this because a tort of battery in a medical setting is limited to circumstances in which a physician performs a procedure to which the patient has not consented.

· In this case, the patient was touched in exactly the way he/she consented.
What is exactly is relevant in obtaining consent?

· Even if a fact would change your opinion, if it doesn’t get at the core of what you consented to, then the consent still stands.

Neal v. Neal (Idaho 1994) “wife: I would have withheld sex if I knew of the affair”

· FACTS – Wife claimed she would never have consented to sex if she had known of her husband’s affair.

· ISSUE – Did the fraud get to the essence of the consent? A lie about character is normally blurry.

· HOLDING – sex in marriage is consented to by a mutual love/respect. Husband’s affair vitiated the consent of the wife.

Cohen v. Smith (Ill. App. 1995) “religious objection to male hcp in delivery room”

· FACTS - P admitted to hospital to deliver her baby, told doctor that her religion forbade her from allowing any man to see her naked. During delivery, male nurse saw and touched her while clothes were off. P sued for battery and intentional infliction of emotional distress.

· PROC. HISTORY - Trial Court dismissed, Court of Appeals reversed.

· HOLDING – Lower court erred in dismissing charges of battery & intentional inflict of emotional distress

· REASONING- Just as Jehovah’s Witness may refuse blood transfusions, courts recognize individual’s rights to refuse medical treatment, even if refusal results in an increased likelihood of death. Since P informed D of the difference in belief, and D continued to treat P as if she were a patient without those beliefs, lower court erred in dismissing charges.

“CONSENT” - Restatement (Second) of Torts

§892 Meaning of Consent
· Willingness for conduct to occur. May be manifested by action or inaction. NEED NOT BE COMMUNICATED TO THE ACTOR
· If words or conduct are reasonably understood by another to be intended as consent = “apparent consent”
§892B. Consent under Mistake, Misrepresentation, or Duress

· If A consents to contact under one set of circumstances and B knows that A is unaware of some crucial fact that would change A’s consent, B is liable to A.
· Ex. “Friendly” boxing match. A doesn’t know he has a heart condition. B knows and punches him in the chest.
· Ex 2. A stains B’s face with walnut juice. B didn’t know it was permanent. A did.
§57 Fraud or Mistake as to Collateral Matter

· If A consents to sex with B for $20, but later discovers the $20 was counterfeit. NL

· If A consents to blood transfusion for $20, but later discovers the $20 was counterfeit. B is liable for any harm resulting from operation.

§168 Conditional or Restricted Consent

· Creates a privilege to enter land ONLY in so far as the condition or restriction is complied with.
Trespass

“TRESPASS” – Restatement (Second) of Torts

§158 Liability for Intentional Intrusions on Land

One is subject to liability to another for trespass, if he INTENTIONALLY enters land, causes a thing or third person to do so, remains on the land, or fails to remove from the land a thing he is under duty to remove.
§164 Intrusions Under Mistake
Ignorance of the law is no defense 
§166 Non-Liability for Accidental Intrusions
Actors are NOT LIABLE for accidental intrusions if actor was engaged in an abnormally dangerous activity, even if that intrusion resulted in harm to the owner’s property. Ex.) Slip on ice and break store window.
Pegg v. Gray (N.C. 1954) “fox hounds trespassing”

· FACTS - P and D owned adjacent property. D’s hunting hounds would chase foxes into P’s herds, sometimes inciting the cattle to stampede and break down fences.
· PROC. HIST - P sued D for trespass. Trial Court nonsuited P. N.C. Supreme Court reversed.
· HOLDING – D guilty of trespass.
· REASONING – Owner is guilty of trespass for allowing his dogs to cross fence. Knowledge that his dogs would cross over into neighbor’s property could be constructively known. Fox-hunting is pure sport, and should be followed in subordination to property rights.
Act was intentional because the person should have known that the dogs would have ended up on someone else’s property ( that is an intentional, volitional act (LIKE REASONING IN GARRETT, is not a strict intent standard).

Malouf v. Dallas Athletic Country Club (Tex. App. 1992) “cloudy with a chance of golf balls”

· P owns property next to golf course. Sued D on grounds of trespass because golf balls kept flying into his yard.
· Court ruled in favor of D because P could not prove that D or any of the golfers in D’s country club INTENDED to cause golf balls to enter or damage P’s property.
WHY is it not reasonable for the golf course to not constructively know the golf balls would fly into neighbor’s yard? How is it different from the hounds? ( some kind of distinction in the frequency of the intrusion will occur. More of a probability question.

Van Alstyne v. Rochester Telephone Corp (NYS 1937) “lead drippings kill dogs”

FACTS

· P = property and dog owner v. D = telephone company

· D maintained a cable which ran through P’s property. D sent agents to repair the cable, which they had to seal with molten lead when finished.

· D’s agents left behind lead drippings, which P’s dogs ate leading to their death.

· P sued D for (1) negligence and (2) trespass

· D had an EASEMENT or a right to be on the property for a specific, narrow purpose.

ISSUE

· Is the dripping of lead onto property a trespass? And is D then liable for consequential damages resulting from it?
HOLDING

· D is NL for negligence because the result of dog’s death could not be foreseen.
· D IS liable for trespass because leaving the drippings was an invasion outside of the right of access they had to P’s land for purposes of repair and maintenance.
· P is also entitled to consequential damages (for death of dogs).
REASONING
· D became an intruder when he left drippings because he did not have an express right to do so.

· Normally, the test is that a man in an ordinary situation should not be held liable for causing consequences that a reasonably attentive and careful man would not foresee. BUT this is not a normal case, this is a case where an actor intruded upon the property of another. No intrusion is too trifling to be overlooked.

· P entitled to collect damages – even though they are consequential damages and not direct damages, because recovery does not depend on “directness.” If D committed direct intrusion, he is liable for the consequences.

RULE
· If there was a direct invasion, actor is liable for the consequences of that invasion

A different standard between intentional and unintentional torts.

In this case, it seems that the INTENT requirement seems to be dropped.

Conversion

Framework for Conversion

1. An intentional exercise

2. of dominion or control

3. over another individual’s chattel

4. that seriously interferes with the rights of another
Conversion is different from Trespass to Chattel

Trespass to Chattel - §217 Restatement (Second) of Torts - intentionally dispossessing another or using/intermeddling with a chattel in the possession of another. 
One who commits trespass to chattel is liable if he (1) steals it (2) impairs the condition/quality of it (3) deprives owner of its use for a substantial amount of time (4) causes harm.
§222A What Constitutes Conversion

Entitles a plaintiff to collect damages where a defendant has interfered with the plaintiff’s personal property to such an extent that the defendant is required to pay its full value.

· In determining SERIOUS INTERFERENCE and whether actor should be required to pay full value, we consider:

· Extent and duration of the actor’s exercise of dominion or control

· Actor’s intent to assert a right inconsistent with the other’s right of control

· Actor’s good faith

· Extent/duration of the interference of the other’s right of control

· Harm done to chattel

· Inconvenience/expense caused
§226 Conversion by Destruction or Alteration
One who intentionally destroys a chattel or so materially alters its physical condition as to change its identity/character is subject to liability for conversion to another who is in possession f the chattel or entitled to its immediate possession.
· In a conversion action, P seeks DAMAGES, not the return of the property. If P wants the return of the object, it is called REPLEVY (suit for replevin).
· INTENTIONAL and SUBSTANTIAL interference with another’s property
Russell-Vaughn Ford, Inc. v. Rouse (Ala. 1968) “stole the keys, pay for the car”

· P = potential car buyer v. D = car dealership & employees

· FACTS - Ds asked for P’s keys while P was shopping for a car and when were asked to return them said they didn’t know where they were. Ds also watched and laughed. Ds finally returned keys upon arrival of police saying they just wanted “watch him cry a little”

· PRCDL HIST - P sued for conversion. Jury brought a general verdict in P’s favor for $5,000. Supreme Court affirmed.

· REASONING – It is enough that D “exercised dominion over P’s property in exclusion or defiance of the right of the plaintiff.” D didn’t have to USE the property, nor did P have to exhaust all options of regaining possession of the chattel.

In this case, it is CLEARLY an affront.

What is the policy reasoning for why the court would want to rule this way? Especially when the punishment is so steep in comparison to the harm done.

· Deterrence Argument (Becker): the incidence of detection. If they are only punished for the harm they cause when they are caught, and you really want to deter people you need to up the penalty. When detection for an affront is low, you need to up the penalty to keep the deterrence effective.

Wiseman v. Schaffer (Idaho 1989) “who told you to tow my car?”

· P = owner of a truck v. D = owner of towing company

· FACTS - D received a phone call requesting towing truck and instructions that payment would be left in the visor. D towed truck to welding shop where truck was stolen. Phone call had been made by an imposter.

· PRCDRL HIST - P sued D for negligence and conversion. Jury and Ct of Appeals found D not negligent. WHAT ABOUT CONVERSION??
An intentional exercise – D TOOK truck, not accident.

of dominion or control – Truck taken

over another individual’s chattel

that seriously interferes with the rights of the other. – truck is gone.

· Now, left to consider “good faith” which goes to the justice of the owner getting the value of chattel

· P could have sued for trespass to chattel, even if he did not win the suit for conversion 

· In determining whether actor should be required to pay full value, we consider:

· Extent and duration of the actor’s exercise of dominion or control

· Permanent
· Actor’s intent to assert a right inconsistent with the other’s right of control

· D believed he was doing P’s bidding
· Actor’s good faith

· D believed he was doing P’s bidding
· Extent/duration of the interference of the other’s right of control

· Permanent
· Harm done to chattel

· Gone.
· Inconvenience/expense caused

· Permanently Gone.
· Tension between two innocents, absent the motive of malice. No liability without fault, but in this case, someone is at FAULT more than another. Who do you protect?

· Illustration 3 of Restatement (Second) provides an example of a man accidentally taking a hat which then blows away because of the wind. This is conversion.

False Imprisonment

Protects Ps interest in freedom of movement, including when liberty of movement might wrongfully be restricted.

§35 False Imprisonment

1. An actor is subject to liability to another for false imprisonment if:

(a) He acts intending to confine the other or a third person within boundaries fixed by the actor

· Must be COMPLETE confinement (even if there is a reasonable means of escape that the other does not know about)

· May be actual or apparent physical barriers

· If it’s a LENGTHY period of confinement that results in harm, common law tends to relax the intent requirement. (p. 55, Illustration 2)

(b) His act directly or indirectly results in such a confinement of the other

(c) The other is conscious of the confinement or is harmed by it

2. An act done without intention in 1(a), does not make the actor liable to the other for merely transitory or harmless confinement, even if it involves an unreasonable risk of imposing it (and therefore would be negligent or reckless if the risk threatened bodily harm).

Actor is NOT liable for false imprisonment by intentionally preventing another from going in a particular direction
Peterson v. Sorlien (Minn. 1980) “parents versus cults: parents win”

FACTS
· P = 21 year old daughter v. D = father

· During P’s years at Moorhead State College in Minnesota, P joined a local chapter of a religious organization called “The Way.” “The Way” required its members to tithe and recruit others to their view.

· P’s involvement in organization alarmed D and D picked up P and drove her to a house in Minneapolis to be “deprogrammed.”

· At first, P responded by begging to be released and becoming hysterical. After a few days, P was friendly and spent two weeks total in the house, sometimes leaving for social activities.

· After two weeks, P flagged down a police officer and asked to be returned to cult.

PROCEDURAL HISTORY

· Trial Court jury found verdict for D

· 2 of deprogrammers liable for intentional infliction of emotional distress. $10,000 in punitive damages

· Supreme Court affirmed.

ISSUE
· Whether P’s voluntary participation in the events of the “deprogrammers” constituted a waiver for false imprisonment.

RULE
· To deem consent a defense to the charge of false imprisonment for the entire period or any part therein, a preponderance of the evidence must demonstrate that P voluntarily consented.

· When parents acting under the conviction that the judgmental capacity of their adult child is impaired, seek to extricate that child, and the child at some juncture assents, limitations upon the child’s mobility do not constitute meaningful deprivations of personal liberty sufficient to support a judgment for false imprisonment.

REASONING
· Record shows that P stayed willingly with Ds for at least 13 of the days.

· Also, in this case, P, having been indoctrinated by cults only regained her volitional capacity to consent after engaging in the first 3 days of deprogramming activities.

· DICTA: “owing to the threat deprogramming poses to public order, we do not invite self-help as a preferred alternative, rather the least restrictive alternative to not impinge on religious beliefs”

DISSENT (Otis)

· Judgment does not give guidelines for what constitutes “impaired judgmental capacity” – somewhat of a slippery slope

· P at 21 is an adult, and has the right to have her own unorthodox beliefs

TEST for false imprisonment

(1) He acts intending to confine the other or a third person within boundaries fixed by the actor

(2) His act directly or indirectly results in such a confinement of the other

· It’s not “confinement” if person CONSENTS. In this case, consent is provable by a preponderance of the evidence for the final 13 days.

· Some sense of RETROACTIVE CONSENT here: When parents acting under the conviction that the judgmental capacity of their adult child is impaired, seek to extricate that child, and the child at some juncture assents, limitations upon the child’s mobility do not constitute meaningful deprivations of personal liberty sufficient to support a judgment for false imprisonment.

(3) The other is conscious of the confinement or is harmed by it

Maybe, though, it is not for the courts to decide if you are able to give consent or not?

In this case, the court is carving out some power of force for families to exercise over their children who are in cults. Because they are being given some government-like power, it is relevant for court to invoke 1st Amendment.

Eilers v. Coy (D. Minn. 1984) “parents vs. cults 2: cults win”

· P joined a cult was abducted and taken for deprogramming, handcuffed to a bed and recaptured by guards upon trying to escape.

· Ct. gave a directed verdict to P because they distinguished it from Peterson.

Bright v. Ailshie (Mich. 2002) “I am not my brother’s keeper, or my brother”

FACTS
· P = brother of a bond defaulter v. D = bounty hunter

· P’s brother took out loans and identified himself to the police as his brother, then absconded on his bond for relief. D pursued and captured P, believing P to be his brother.

PROCEDURAL HISTORY
· Trial Court gave summary judgment to D

· Ct of Appeals affirmed, because D had “probable cause” to believe P was his brother

· Michigan Supreme Court reversed

RULE
· MCL 764.16: Private person may make an arrest IF (a) felony committed in his presence (b) if person arrested has committed a felony, though not in his presence (c) if peace officer asks him to assist (d) private security guards who believe someone is shoplifting

REASONING
· Lower courts erred because there is nothing in the plain language of the statute to say that D had a right to apprehend the individual because he had “probable cause” to believe he had committed a felony.

· POLICY ARGUMENT – we have an interest in keeping bounty hunters liable for their actions and mistakes. When citizens take it upon themselves to engage in these activities, they should be more careful.
Could the brother have been held liable for false imprisonment? Does he pass the prong of the test that the boundaries of the imprisonment have to be fixed by the actor?


- But in the Illustration involving the removal of the crutches, boundaries are no quite so rigidly “fixed”

The Citizen’s Arrest 
Pg. 60
???
Baggatt v. National Bank & Trust Co. (Ga. App. 1985)

· A bank teller sues a bank because he was wrongly arrested based on testimony from a different teller that a note was given. Police traced evidence to P. P was held in custody for 3 hours before he was released. P sought to sue for wrongful imprisonment, but court held for D because they were only giving testimony, and the decision to “imprison” was the police officers.

Assault

§21 Assault

(1) An actor is liable for assault if

· He acts intending to cause a harmful or offensive contact with the person of the other or a third person, or an imminent apprehension of such a contact.

· The assaulted party must KNOW that he is in danger.

· The other is thereby put in such imminent apprehension

(2) An action which is not done with the INTENT, does not make actor liable to the other for an apprehension caused thereby although the act involves an unreasonable risk of causing it (and therefore would be negligent or reckless if the risk threatened bodily harm

Assault is something punishable for a THREAT or ATTEMPT to do something, it is different from other intentional torts.

WHY DRAW THE LINE BETWEEN immediate threats as more serious than removed threat? Is that line somewhat arbitrary?

- interest in accuracy and interest in certainty of the standard given by the law

- easier to figure out what falls into the category of “assault”

- is it worth the cost to treat everything as assault?

Brower v. Ackerley (Wash. App. 1997) “I hate your billboards”

FACTS
· P = Jordan Brower v. D = Ackerley brothers

· P succeeded in getting city to remove D’s billboards

· P received threatening phone calls from Ds, which he was able to trace back to them.

PROCEDURAL HISTORY
· Trial Court gave summary judgment to Ds. 

· Ct of Appeals affirmed.

REASONING
· In order to constitute civil assault, threat must be of imminent harm, not contact of the future.

· This is not assault, but it IIED.

Bennight v. Western Auto Supply Co. (Tex. App. 1984) “assault by bats”

FACTS
· P = husband of employee in retail store v. D = Owner of retail store

· Despite P’s protests, D required P to work in an area that was known to be infested with bats.

· P had one entangled in her hair, and subsequently was bitten by them, resulting in the need for rabies shots that then caused her to go blind.

· P’s claim had to be brought through union, but P’s husband brought a civil suit for loss of consortium.

· Worker’s compensation statute stated that P’s husband could only bring suit for an intentional tort

PROCEDURAL HISTORY
· Special verdict of trial court jury:

· D did not INTEND to cause P to be bitten or exposed to rabies.

· HOWEVER, D intentionally maintained an unsafe place to work, and made P work against her will in a place he knew was unsafe to work.

· Trial court held accidental injury.

· Ct of Appeals reversed and held P entitled to recover

REASONING
· D committed an intentional tort because he acted intentionally and it resulted in catastrophic results.

· Intentional placing P in “fear of being attacked” was an assault, an invasion of her personality = intentional tort

· AND resulted in injury, D is liable for injury, too.

Langford v. Shu (N.C. 1962) “mongoose prank”

FACTS
· P = Langford v. D = Midgie Shu, mother and neighbor

· P visited D’s house where there was a box labeled “Danger: African Mongoose, Live Snake Eater”

· D told P that there was really an animal inside the box. As P was looking at box, D’s children released a spring that set off a fake mongoose. 

· P attempted to run away and stumbled into a brick wall, tearing cartilage in her knee.

PROCEDURAL HISTORY
· Trial Court held for D.

· Supreme Court reversed.

REASONING
· D obviously participated in joke with her children, and could and should have known with also like aiding and abetting charges. (substantial certainty a la Garratt?) that P would be scared.
If the foxtail had made contact with P, then Ds could be sued for battery

Tubervill v. Savage (K.B. 1669) “I put my hand upon my sword”

· Just saying “if courts weren’t in session, I wouldn’t take such language from you” is not assault because it is the intention as well as the harm that makes the battery
A conditional threat, where the condition voids it, means that it is not a threat.

1. How determinable is the condition on which the threat will be carried out.

2. How “immediate” is the time gap between threat and threatened act?

Newell v. Whitcher (Vt. 1880) “seducing the blind piano teacher”

· P = blind piano teacher that stays over after lesson v. D = father of students.

· D woke P up in the middle of the night to make repeated sexual solicitations. P refused.

· Trial Court judgment for P.

If P is going to concede from a subjective standpoint that D did not INTEND contact to be harmful, but it’s OBVIOUSLY going to put someone in apprehension of harmful contact (totally inappropriate).  Which is right? Subjective or objective? Use Vosburg v. Putney.

TEST FOR ASSAULT
· Not just volitional, but also indicates a sense of awareness. INTEND to move AND INTEND to cause the contact. Ex.: Knight case and moving fist without being aware of a person’s face being in the way.

· Then, how does one find out if it is harmful and offensive?

Outrage/IIED
§46 Outrageous Conduct Causing Severe Emotional Distress

(1) One who by extreme and outrageous conduct INTENTIONALLY or RECKLESSLY causes severe emotional distress to another is subject to liability for such emotional distress, and if bodily harm to the other results from it, for such bodily harm.

(2) Where such conduct is directed at a third person, the actor is subject to liability if he intentionally or recklessly causes severe emotional distress

a. To a member of immediate family (regardless of resulting bodily harm)

b. Any other person (if distress results in bodily harm)

· Liability ONLY found where conduct is so outrageous in character to go beyond all possible bounds of decency and to be regarded as atrocious and utterly intolerable in a civilized community (p 71)

· Common theme: basic level of fair procedure and decency in dealings between people who occupy unequal bargaining positions and are bound by voluntary agreements.

· When parties are not bound by contract, cases are fewer, results more unpredictable, and doctrine virtually nonexistent.

Roberts v. Saylor (Kan. 1981) “before you head into surgery: ‘I don’t like you’”

· FACTS – P = Roberts, patient v. D = Saylor, surgeon. D had reason to dislike P because of malpractice suits, and when D saw P on gurney for a different surgery, went over to tell her, “I don’t like you.” P complained of intentional infliction of emotional distress

· PROC. HIST – Trial Court gave summary judgment to D. Supreme Court affirmed.

· REASONING – Minor insults and injuries are expected. Law should not intervene merely where someone’s feelings are hurt.

Greer v. Medders (Ga. 1985) “substitute doctors are mean”

· FACTS – P = post-op patient and his wife D = replacement physician filling in for usual doctor D did not visit P for several days and P called D to complain. D arrived in room and cursed and insulted P, causing P’s wife to cry and P to shake uncontrollably, requiring psychiatric treatment.

· PROC. HIST – Trial court gave summary judgment to D. Ct of Appeals reversed.

· REASONING – the fact that D was the attending physician speaking in such a way to a post-op patient and his wife, it was sufficiently abusive for recovery.

If conduct itself isn’t serious or outrageous and intent isn’t there, then it is not IIED, but in this case, there is a case for factoring in the relationship between the parties, like the case of a doctor. Also factors like vulnerability of the plaintiff.

Muratore v. M/S Scotia Prince (1st. Cir. 1988) “cruise ship harassment”

FACTS

· P = passenger on cruise ship v. D = cruise line

· D’s employees attempted repeatedly to take pictures of P, despite P’s consistent and serious refusals to have her picture taken. D’s employees went so far as to ridicule P (by posting picture of her back with a gorilla image supplanted on top, and by approaching her while dressed as a gorilla and saying “take the back of her – she likes things from the back”

PROCEDURAL HISTORY
· Trial Court found for P, awarding $5,000 in compensatory damages

· Ct of Appeals affirms

REASONING
· (1) D must have acted “intentionally or recklessly” or have been “substantially certain” that conduct would cause severe emotional distress.

· P’s continuous refusals to have picture taken & D’s continued harassment

· (2) Conduct was “outrageous,” in this case determined by “actor’s knowledge that the other is particularly susceptible to emotional distress”

· D’s knowledge of P’s aversion to having picture taken and then continuing to be lewd = atrocious

Different connotation by the fact that P was on a cruise ship lends to the “outrageousness” of D’s actions. P was on a cruise ship and Ds were supposed to be nice to her.

· (3) Causal connection between D’s actions and P’s emotional distress

· (4) Must result in severe emotional distress

· May be inferred from the “extreme and outrageous” nature of the D’s conduct alone.

Pemberton v. Bethlehem Steel Corp (Md. App. 1986) “union reps get feelings hurt”

FACTS
· P = Pemberton, union official vs. D = Bethlehem Steel Corp

· D was unhappy with P’s work as a union official. P claimed D hired a PI to place him under surveillance, reveal information about his affair, and release information about D’s prior arrest history. P claimed that these acts caused him severe emotional distress.

PROCEDURAL HISTORY
· Trial Court gave summary judgment to D.

· Ct of Appeals affirmed.

REASONING
· (1) Conduct must be “outrageous,” but that is determined not only by the conduct, but by the personality of the individual.

· P is a “rough-and-tumble labor official,” doesn’t pass the Harris test.

· (2) Severity of emotional distress

· P has not shown DEVASTATING effects. He needs to have been UNABLE TO FUNCTION.

In the context of a labor dispute, there are different standards for what is outrageous

In one case, the truthful information is relevant or marginally relevant (to the union and his spouse), whereas there is no value to the information.

Figueiredo-Torres v. Nickel (Md. App. 1991) “you’re supposed to be my therapist!”

· FACTS – P = Figueiredo-Torres, husband v. D = Nickel, P and P’s wife’s marriage counselor and psychologist. D was counseling D and wife when D began to have an affair with P’s wife. D used counseling sessions to demoralize P and to advise him to leave his wife.

· PROC. HIST – Trial Ct dismissed complaint. Ct of Appeals reversed.
· D ARGUMENT – P’s wife was consenting adult, sexual relations between consenting adults not extreme and outrageous

· P ARGUMENT – (Ct of A) D was not “the milkman, the mailman, or the guy next door” but was P’s psych/marriage counselor
· REASONING – affair itself might not be outrageous, but the fact that D is the marriage counselor and was abusing his position/relation with another which gives him actual/apparent authority over him or power to affect his interests = outrageous. Psych-patient relationship (and other positions where D is in peculiar position to harass P and cause emotional distress) will be scrutinized by courts.

Relationship between Figueiredo and Greer:
D in unique position to influence P and thereby cause emotional distress

Hustler Magazine v. Falwell (U.S. 1988) “different standard of outrageousness for televangelists”

FACTS 

· P = Falwell, televangelist v. D = Hustler Magazine

· D published a satirical cartoon, intending to make fun of “first time” ad campaign of a liquor company. It in, D showed a picture of P’s “first time” as an incestuous relationship with his mother. P sued for IIED and libel.

PROCEDURAL HISTORY
· Trial Court ruled that cartoon was no defamation, but gave P $100,000 in compensatory damages and $50,000 in punitive damages.

· U.S. Supreme Court held that the results were unconstitutional (protected by 1st Amendment). Reversed.
REASONING

· Political cartoons are socially important and protected by the 1st Amendment
· P contends that the cartoon was so “outrageous” that it is distinguishable from other political cartoons
· “outrageousness” standard is too subjective to be applied to the area of social and political discourse.
HOLDING
· Public figures/officials may not recover for the tort of IIED without also showing that the publication contains a false statement made with what satisfies New York Times v. Sullivan (not in text) standard for “actual malice.”
Van Duyn v. Smith (Ill. App. 1988) “pro-lifer causes IIED”

FACTS
· P = Van Duyn, Executive Director of an abortion clinic v. D = Smith, abortion protestor

· D made inflammatory posters using P’s picture and name, depicting P as a fugitive and murderer, and spread them around blocks surrounding P’s residence.

PROCEDURAL HISTORTY
· Trial Court dismissed P’s complaint

· Ct of Appeals reverses in part
REASONING
· Hustler standard of requiring an additional element of “false statement of fact which was made with actual malice” in order to find liability for IIED is not applicable here because P is a private individual.

· P is NOT A PUBLIC FIGURE, voluntary or involuntary. A public figure must be in a position to influence society—Supreme Court standard in Associated Press v. Walker (not in text).

· Therefore, outrageous conduct + severe emotional distress is enough.

· In this case, D not only made posters, but also followed P in her car and heckled P at the airport, preventing ingress or egress. That behavior, coupled with distribution of posters, is worthy of jury’s consideration of IIED.
HOLDING
· Remanded. Jury should be able to decide whether or not this is IIED.

Walko v. Kean College (N.J. Sup. 1988) “instructor parodied in ‘Whoreline’ ad”

FACTS

· P = instructor at Kean College

· College paper published parody issue

· Featured P in mock advertisement for telephone sex service titled “Whoreline”

PROCEDURAL HISTORY – Trial Ct. dismissed her claim

REASONING

· No reasonable person could conclude that mock ad was a factual statement

· P properly considered a limited-purpose “public figure” within the college community—generally relates to a specific issue and defines person as public figure only when publication in controversy concerns that issue

· Courts make a distinction in public figure cases

· Does person have access to the media? Can they rebut?

Murray v. Schlosser (Conn. Sup. 1990) “berate the brides and get sued”

· P = Murray, ugly bride v. D = Schlosser, radio show hosts

· Ds had weekly segment called “Berate the Brides” where they would allow visitors to call in to choose a “dog of the week.” D said P was “too ugly to even rate,” and that she wouldn’t want to see her worst enemy with P, and P was awarded a collar and case of dog food.

· P wanted to sue for IIED…. Results?

· Because they’re on the radio, they have somewhat of an authority

· P can’t escape the conduct because it’s pervasive on the radio

· Speech has no relevance or public value in social discourse

· P is not a public figure

What does court look at in outrage?

1. Nature of relationships between parties

2. Characteristics of plaintiff

3. Circumstances surrounding situation

4. Pemberton: Statement is truthful (and probably must be relevant too)

Example similar to Figueiredo

· FACTS: A depressed woman sees a doctor in a psych hospital; doctor begins relationship with her, encourages her to not return home, prevents husband and kids from visiting her. Husband sues for IIED.

· HOLDING: Doctor is not liable—no doctor/patient relationship

· REASONING: Wife gets to make choices; perhaps wife would have a cause of action, though

Utilitarian/Consequentialist views of IIED:

· Movement away from traditional “heart balm” statutes (pg. 78) enforcing IIED between relationships/marriage)

· It’s not worth enforcing it because it costs too much

· “Grow a thicker skin”

· It’s not like this with other torts we’ve discussed, e.g. trespass and battery

· Harder to adjudicate emotional rather than physical harms

· Who’s in the better position to prevent harm?

· We’re stricter with intentional torts—maybe lines a little blurred

· Administrability of enforcing—costs

· No right/duty regime(Right/no duty regime

· Policing conduct versus free market (do what you want)

· Why do we make that distinction? ( Singer’s article

· Maybe competition can actually be good

Privileges for Intentional Torts: Defense of Person and Property

Privileges: affirmative defenses that excuse D’s behavior

1. Need to defend one’s person and property

2. Private Necessity

3. Public necessity

4. Imposition of discipline
Katko v. Briney (Iowa 1971) “spring-loaded guns are one way to prevent trespassers”

FACTS
· P = Katko, trespasser and would-be burglar v. D = Briney, overzealous property owners

· D owned house on an 80-acre farm that they primarily used for storage. 

· In order to stave off frequent attacks by trespassers, D set up a spring-load 20-gauge shotgun and pointed it at the door. When P attempted to break in and steal antiques, P got shot in leg. 

· Gun removed much of one of P’s leg.
· P was prosecuted, pled guilty to petty larceny, was fined $50 and was paroled from a 60-day jail sentence
PROCEDURAL HISTORY
· Tried by jury consisting of residents from Ds’ community

· Returned a verdict for the P and against the Ds for $20,000 actual and $10,000 punitive damages

· Trial court entered judgment

· Affirmed.

RULE
· (Common law generally confers on property owners a privilege to use only the minimum force necessary to repel trespassers and thieves– “owner of a premise is prohibited from willfully or intentionally injuring a trespasser by means of force that either takes life or inflicts great bodily injury”)

· A possessor of land has no privilege to use force intended or likely to cause death or serious harm against another whom the possessor sees about to enter his premises or meddle with his chattel, unless the intrusion threatens death or serious bodily harm to the occupiers or users of the premises. A possessor of land cannot do indirectly and by a mechanical device that which, were he present, he could not do in person. Therefore, he cannot gain a privilege to install, for the purpose of protecting his land from intrusions harmless to the lives and limbs of the occupiers or users of it, a mechanical device whose only purpose is to inflict death or serious harm upon such as may intrude, by giving notice of his intention to inflict, by mechanical means and indirectly, harm which he could not, even after request, inflict directly were he present.
REASONING
· Well-established by legal authorities that the law places a higher value on human safety that on “mere rights of property”

· Prosser on Torts: No privilege to use any force calculated to cause death/serious bodily injury to repel threat to land/chattels unless also threat to D’s personal safety as to justify self-defense.
DISSENT (Larson)
· The mere setting of such a device with a resultant serious injury should not as a matter of law establish liability.

· In a mere trespass, where not much damages could have been inflicted on the owner, authorities has reasoned absolute liability should be rightfully fixed on owner (danger is great than an innocent might be injured by this contraptions.

· HOWEVER, when intruder may pose a danger to the inhabitants of a dwelling, the privilege of using such devices has been recognized.

· In this case, Ds were protecting his life’s accumulations, his livelihood business, treasured antiques, etc. 
· Whether the set was with an intent to seriously injure or kill an intruder is a question of fact that should be left up to jury.
Life versus property argument: which is greater and how do we determine? 
· What can you do to defend your property?

· Differences between Wright and Katko
Crabtree v. Dawson (Ky. App. 1904) “mistaken identity = musket in your face”

(Can be styled as) NL for hitting innocent party in face with a musket for believing that it was necessary to defend oneself from a threatened attack by a third party in a case of mistaken identity.
The court held that a defendant who mistakenly struck another person was excused from battery on the ground of self-defense and apparent necessity because he (1) had reasonable grounds to believe that the individual he struck intended to attack him, and (2) in exercise of that reasonable judgment, struck the individual in order to defend himself, using no more force than necessary.
Wright v. Haffke (Neb. 1972) “grocery store owner with gun”

· FACTS: P robbed D’s store. D shot P in the back on the way out.

· ISSUE: Is P privileged to use a gun to protect his property?

· PROC. HISTORY: NL for D. Neb. Sup. Ct. affirmed.

· HOLDING: For minor thefts, use of a firearm would not be justified. For more serious felonies, such as robbery, the use may be justified.

· REASONING: We do not believe that a person must docilely submit to robbery and the spiriting away of his property by a felon. D owed P no duty of affirmative care. and had the right to resist the attempted robbery using whatever means lay within his power
Woodbridge v. Marks (N.Y. 1897) “ferocious dogs on a leash”

The mere keeping of a ferocious dog,  knowing him to be such, for the purpose of defending one’s premises, is not in itself unlawful; and when injury follows from one so kept, the manner of his confinement and the circumstances attending the injury are all to be considered in determining the owner’s liability.

P: Case is analogous to cases involving spring guns (e.g. Katko)
D: No. Analogy is not complete
· FACTS - P = trespasser v. D = landowner-dogowner. P trespassed on D’s property and deviated off path because it was dark. P was bitten and injured by D’s “ferocious” dog.

· PROC HIST – Trial Court in favor of P. Ct of App reversed.

· REASONING – If as a matter of law, a person is liable for injuries caused by his ferocious dog, regardless of how dog was confined or under what circumstances the injury was done, then it might as well be unlawful to have a ferocious dog. If a dog must be so confined that under no circumstances can he attack or injure a trespasser, then he might as well be dead.

Hull v. Scruggs (Miss. 1941) “once an egg-sucking dog, always an egg-sucking dog”

NL for D (owner of property on which P’s dog kept entering)

D tried reasonable measures to stop P’s dog; P left him no alternative 
· FACTS – P = dog-owner v. D = fowl-owner. P’s dog was repeatedly sucking all the eggs on D’s property. P shot dog.

· HOLDING – D is entitled to protect his property from egg-sucking dog.

· REASONING – It is “common knowledge” that once a dog has a taste for eggs, he will never stop. D took all necessary precautions to (1) drive dog away using other methods (2) attempt to catch and confine dog and (3) give reasonable notice and opportunity to dog-owner to try to stop deprivations. After that, what else was there reasonably left to do but kill the animal?
Kershaw v. McKown (Ala. 1916) “P’s dogs versus D’s goats”

There must be an apparent necessity for the defense, honestly believed to be real, and then the acts of defense must in themselves be reasonable. Acts beyond reason are excessive.

Relative Value

· Kershaw: D would have been required to pay damages if his goat was worth much less than the plaintiff’s dog, but wasn’t required to pay damages because the two were worth about the same amount (or if the goat had been worth more). 

· Reasoning: Otherwise, it would be wrong to measure the right of own owner by a standard out of all proportion to the wrong done, or suffered to be done.

· Discord: Some states nevertheless reject the notion that value of P’s animal should be taken into account in assessing D’s liability for shooting P’s animal when it threatens livestock—especially when D’s right to kill animal is established by statute.

· History: Common law in England required owner to seize the offending animal and condition its release on the owner’s payment of damages. Common law license to impound trespassing animals is now widely regulated by statute.

 
Bamford v. Turnley (England 1862) “the single owner principle”

General suggestion that in deciding whether a defendant has acted wrongfully, we might ask how the situation would have been handled by a single owner who was responsible both for the source of the threat and for the property being threatened.
(Unofficial) Rules of Engagement (Pg. 95)

Excerpts from the Restatement (Second) illustrating some of the additional intricacies contained within the law governing the privilege of self-defense—proposed solutions to problems that can arise in areas where case law is often scarce
§ 63. Self-defense by force not threatening death or serious bodily harm

§ 65. Self-defense by force threatening death or serious bodily harm

§ 73. Harmful contact in defense against harm threatened otherwise than by other

§ 76. Defense of third person

§ 261 Privilege of self-defense or defense of third person
Privileges for Intentional Torts: Private Necessity
Ploof v. Putnam (Vt. 1908) “boat versus dock”

· FACTS: Defendant was the owner of a dock attached to an island. Plaintiff was sailing in a loaded sloop with his wife and children. A storm arose and plaintiff moored the sloop to defendant's dock. Defendant's servant unmoored the sloop, and the sloop was driven upon the shore by the storm and destroyed. Plaintiff sued defendant, alleging two counts: one in trespass, charging that the defendant by his servant willfully unmoored the sloop; the other in case, alleging that defendant by his servant negligently unmoored the sloop. Defendant demurred to both counts. On appeal, the supreme court affirmed the trial court's denial of defendant's general demurrers, since the declaration adequately alleged that defendant's servant was acting within the scope of his employment. Plaintiff's averment of necessity was complete and disclosed a necessity for mooring the sloop to defendant's dock. It was for the trial court to determine whether necessity indeed existed.

· HOLDING: The supreme court affirmed the trial court's overruling of defendant's general demurrers in plaintiff's action in trespass and case alleging defendant willfully and negligently cast off plaintiff's sloop from defendant's dock, since plaintiff's declaration sufficiently alleged that defendant's servant was acting within the scope of his employment.

Rossi v. DelDuca (Mass. 1962) “girl versus dog on dog owner’s property”

· P was held to have a good claim, despite that she was trespassing on D’s field when D’s dogs attacked her (because she was running from another dog)

· One is privileged to enter land in the possession of another if it is, or reasonably appears to be, necessary to prevent serious harm to the actor or his property. This privilege not only relieves the intruder from liability for technical trespass, but it also destroys the possessor's immunity from liability in resisting the intrusion.

· Defendant allowed to sue if they are supposed to be on property and get bitten—privileges to be on property

Differences between Rossi and Woodbridge
· Necessity

· Privilege to be there because of threat to lives

· We need to be skeptical of court’s thinking in Woodbridge. You can have dogs (as court rules in Woodbridge), but you are responsible when they bite people

· Does this seem fair? Both parties are innocent but one has to bear costs.

· Roin: Get used to this. It happens a lot.
Vincent v. Lake Erie Transportation Co. (Minn. 1910)

· FACTS: Plaintiffs owned a wharf in which ships docked to unload cargo. Defendant owned a ship that docked at plaintiffs' wharf during a storm. During the storm, plaintiffs' wharf was damaged by defendant's ship. Plaintiffs brought an action against defendant to recover for the damages to their wharf. 

· PROC. HISTORY: The trial court denied defendant's motion for a directed verdict and entered judgment in favor of plaintiffs, and denied defendant's motion for a new trial. On appeal, the state supreme court affirmed, reasoning the damage to plaintiffs' wharf was not caused by an act of God, which would have excused defendant's liability, but was an injury caused by the defendant's prudent intention to use plaintiffs' property for the purpose of preserving its own more valuable property, and the plaintiffs, therefore, were entitled to compensation for the injury done. Judgment of district court affirmed.

· HOLDING: Where injury was inflicted because defendant prudently and advisedly availed itself of the plaintiff's property for the purpose of preserving its own more valuable property, the plaintiffs were entitled to compensation for the injury done.

Texas Midland Ry. Co. v. Geraldon (Tex. 1910) “wife versus railroad company”

· FACTS: The husband and his wife were at the station of the railroad and wanted to remain there overnight until the next train to their destination was scheduled to depart. An agent of the railroad informed the couple that he was closing the station and they would have to leave. As it was raining outside and the wife was on her menstrual period, the husband resisted. The agent evicted them from the station and forced them to walk in the rain to a hotel. The court assumed that the agent knew that the condition of the wife was such that for her to have gone out into the rain at night would have endangered her health, and it assumed that it was raining to that extent that made it reasonably certain to the agent that injury to her health might have resulted from putting her out of the station. 

· HOLDING: The court found that under such circumstances it was not lawful for the agent to force the wife out of the station and into the rain where her health might have been impaired. The court found that the evidence justified a conclusion that the agent acted arbitrarily in ejecting the wife.

London Borough of Southwark v. Williams (1971) “homeless people”

· Homeless family “squatting” in a empty housing owned by borough denied use of privilege of private necessity when borough brought action to evict them. 

· Court held that “If homelessness were once admitted as a defense to trespass, no one’s house could be safe. Necessity would open a door which no man could shut.”

Comparing Texas Midland Ry. Co. and London Borough of Southwark
· Protecting property

· Underlies whole system: keep own money, don’t have to share because someone needs it more than you

· We only apply utilitarian balance to extreme cases

Boat (Dog) versus Dock (Goat):

· Boat has to be worth more than the dock

· Kershaw policy: preserve more valuable thing even at the expense of the less valuable thing; save property that is worth more

· Vincent: do the same thing but pay also

· Same policy, just with liability

· Forcing the internalization of externalities

· Better for social utility because of compensation?
Part II: Unintentional Torts: Breach of Duty

Normative Views

Marshall v. Ranne (Tex. 1974)

· FACTS: P sued D, seeking damages for injuries sustained when D’s vicious hog attacked him and bit his hand. The wild boar had escaped from D’s farm and had been seen on P’s land for several weeks prior to incident. D’s boar charged P, held P prisoner in his outhouse, and attacked P’s wife several times prior to incident. On day of incident, P attempted to walk to his pickup truck to return to his home in Dallas. He looked for the boar, did not see it, and began walking before the boar charged him. The boar bit his hand severely. Earlier that day, P had put a note about the boar on D’s door, though it is unclear if D saw note before the incident. P and D had discussed the hog’s viciousness on several occasions before the incident.

· PROC. HISTORY: Trial court found P to be contributorily negligent and that he assumed the risk of the hog. Court of civil appeals affirmed.  The Texas Supreme Court reverses.

· HOLDING: Strict liability for injuries from (most) animals.

· REASONING: P did not have a free and voluntary choice. He had only a choice of two evils wrongfully imposed upon him by D: he could remain a prisoner in his own him, surrendering his legal right to proceed over his own property, or risk D’s boar attacking him, an alternative forced upon him against his will. Restatement § 496E (1965). As a matter of law, P did not voluntarily encounter the vicious hog. D in best position to prevent harm—least cost avoider—ex ante perspective. Strict liability.  

Restatement § 504. Liability For Trespass By Livestock

(1) Except as stated in Subsections (3) and (4), a possessor of livestock intruding upon the land of another is subject to liability for the intrusion although he has exercised the utmost care to prevent them from intruding.
Farnsworth: The Least Cost Avoider (Supp.)

· Alternative to Single-Owner Principle

· Theory: When there’s an expense, just send the bill to whoever could have avoided it most cheaply, either by taking precautions or by switching to some activity less likely to create such expenses—figure out who was in the best position to prevent the event

· The point is to perhaps convince him to act differently next time; but at least force him to compare the costs of paying the bills to the cost of taking precautions and do whichever is cheaper

· Advantages: cases are simpler and less expensive, easier to settle out of court

· However, must be clear who the avoider is, or the courts must be able to reduce the inquiry to general rules of thumb (presumptions and exceptions to them)

· Not applicable in every situation obviously

Kaplow & Shavell: Fairness versus Welfare (Supp.)

Notions of fairness: 

· Punishment: injurer pays for harm he occasioned

· Compensation: victim should be made whole

· Corrective justice: injurer pay and payment go to victim

· We cannot know what criterion to use to determine which legal rule promotes fairness in a given context—what behavior is faulty?

· Difficult to determine the relevance of other factors—does corrective justice apply to firms too? Does parties’ insurance render corrective justice moot?

· Fails to indicate the value of providing corrective justice relative to that of meeting other possible objectives—social resources

Most fairness-minded analysts hold mixed views: rather than maintaining that a notion of fairness should be absolute, they would accept a less-than-perfectly fair rule if the cost of implementing their preferred notion of fairness were excessive

Negligence versus Strict Liability
Rylands v. Fletcher (UKHL 1, (1868) LR 3 HL 330)

· FACTS: John Rylands constructed a reservoir on land he was renting to supply water to his steam-powered textile mill. Thomas Fletcher operated mines on nearby land and had tunnelled up to old disused mines which were under the land where Rylands' reservoir was located. Both parties rented land from Lord Wilton and both were engaged in lawful uses of the land. The lands were in Lancashire, in an area known for its mines. Rylands employed independent contractors and engineers to do the work of building the reservoir which was completed in December 1860. While excavating the construction site, the contractors came across some disused mine shafts which had been loosely filled with marl and soil. No attempt was made to seal these shafts. These shafts actually led, via a series of interconnected shafts and tunnels, into Fletcher's mines and land. Water from Rylands' reservoir flooded into Fletcher's mines on 11 December 1860, just days after completion of the reservoir and after it had been partially filled. There had been no excessive rains or local floods. Fletcher sued Rylands.
· HOLDING:

· Justice Blackburn (Court of Exchequer Chamber): We think that the true rule of law is, that the person who for his own purposes brings on his lands and collects and keeps there anything likely to do mischief if it escapes, must keep it at his peril, and, if he does not do so, is prima facie answerable for all the damage which is the natural consequence of its escape. He can excuse himself by showing that the escape was owing to the Plaintiff’s default; or perhaps, that the escape was the consequence of vis major, or the act of God; but as nothing of this sort exits here, it is unnecessary to inquire what excuse would be sufficient.

· Lord Cairns (House of Lords): stated their agreement of the rule stated above by Justice Blackburn, but added a further limitation on liability, which is that the land from which the escape occurs must have been modified in a way which would be considered non-natural, unusual or inappropriate.
· The Court agreed that Rylands had a duty in maintaining the reservoir and of being liable for all harm caused by it with broad scope of liability (strict but not absolute) with the extent of defenses described above by Blackburn J and Lord Cairns.

Losee v. Buchanan (N.Y. 1873)

· FACTS: A steam boiler used by D in its mill exploded. Pieces flew into P’s premises and caused damage.

· JUDGMENT: Trial Ct. rejected P’s assertion that D should be strictly liable. Ct. of Appeals affirmed.

· HOLDING: Factories and the like are not responsible for any damage they accidently and unavoidably do their neighbor. In opposition to Rylands, no one can be made liable for injuries to the person or property of another without some fault or negligence on his part.

Turner v. Big Lake Oil Co. (Tex. 1936)

· FACTS: Salt water overflowed from an artificial pond Ds’ used in operating oil wells, causing damage to P’s pasture.

· JUDGMENT: Court declined to hold D strictly liable.

· REASONING: Rylands is distinct because English meteorological conditions make the storage of water unnecessary for ordinary purposes, so the use of land for water storage was not within the contemplation of original landowners, nor adjacent landowners. However, in Texas the storage of water is a natural or necessary and common use of the land, so Rylands can have no application. There are also a great many oil wells, so there is a necessity for using surface storage facilities for impounding and evaporating salt waters.

Lubin v. Iowa City (Iowa 1964)

· FACTS: D followed the practice of leaving its underground water pipes in place until they broke, even as each pipe approached the end of its estimated life.

· JUDGMENT: Iowa Supr. Ct. held D strictly liable for the resulting damage.

· REASONING: It is neither just nor reasonable for the city to deliberately and intentionally plan to leave a watermain underground beyond inspection and maintenance until a break occurs and escape liability. We do not ordinarily think of watermains as being extra-hazardous but when such a practice is followed, they become “inherently dangerous and likely to damage the neighbor’s property.” The risks from the practice should be born by the D, not the P whose property is damaged without fault of his own. Most jurisdictions that rejected Rylands did so while country was still expanding—dangerous enterprises were indispensable to the industrial and commercial development of a new country and it was considered that the interests of those in the vicinity of such enterprises must give way to them.

Test for Intentional Torts

Duty

Breach of Duty

Causation---------------
Fact



-------
Legal

Damages
The Negligence Standard

The Reasonable Person

Restatement, Second, § 283

Conduct of a reasonable man; the standard

Unless the actor is a child, the standard of conduct to which he must conform to avoid being negligent is that of a reasonable man under like circumstances.

Vaughan v. Menlove (England 1837)

· FACTS: D built a haystack near the edge of his property. Neighbor repeatedly complained it was a fire hazard, but D said his property was insured and he would chance it. D later built a chimney through the haystack. The stack burst into flames. Fire spread to D’s barn and stables, then destroyed P’s cottages.

· PROC. HISTORY: Trial Ct. told jury to decide if fire was caused by D’s gross negligence. Jury found for P. D appealed, arguing that he “ought not to be responsible for the misfortune of not possessing the highest order of intelligence”—should have asked if D acted honestly and bona fide to the best of his own judgment. Affirmed.

· HOLDING: Judging the degree of judgment each individual possesses would leave so vague a line as to afford no rule at all. Rather, we adhere to a rule which requires in all cases a regard to caution such as a man of ordinary prudence would observe.

Lynch v. Rosenthal (Mo. App. 1965)

· FACTS: P = 22-year-old man with the mental capacity of a 10-year-old. D’s wife had taken P out of a home for the mentally retarded 10 years prior to incident; since then P had lived on D’s farm, helping out with chores. One day D asked P to help him pick corn—P was told to walk between the corn picker and a wagon, pick up fallen corn and put it into the wagon. While attempting to do this, P stumbled into the picker and was seriously injured.

· PROC. HISTORY: P brought suit claiming D was negligent in failing to warn him of the picker’s danger. D argued that P was contributorily negligent as a matter of law in coming too near machine. An expert testified that P did not have ability to understand danger of machine but would have understood a warning to stay away from it.

· HOLDING: The jury returned a verdict for P. D negligent for failure to warn mentally disabled farmer of the danger of walking in close proximity to the picker and its moving parts. P not contributorily negligent.

· In this case, we’re looking at the ordinary prudence of the person that failed to give the warning

Olive Wendell Holmes, Jr.: Distinct Defects

When men live in society, a certain average of conduct, a sacrifice of individual peculiarities going beyond a certain point, is necessary to the general welfare. There are a few exceptions. A blind man, if he finds himself in a situation where eyesight would be required to avoid neglect, cannot be liable for injuring another. Infancy is the same. Insanity must be cautiously applied.

Weirs v. Jones County (Iowa 1892) “BRIDGE UNSAFE”

· FACTS: D condemned a bridge and put up “Bridge unsafe” signs at each end. P, unable to read English, drove his wagon over the bridge—his wagon and horses fell into the stream below.

· HOLDING: P cannot be allowed to claim that some standard of care shall be applied to him which is not applicable to persons in general.

· REASONING: The fact that P could not read English should not require D to put up signs in all languages, as the law requires signs to be in English.

Kerr v. Connecticut Co. (Conn. 1928) “deaf man versus trolley”

· FACTS: P’s decedent was a 58-year-old man with very poor hearing. One evening he was walking home along D’s trolley line. The driver saw Kerr and noticed he was in the trolley’s path; he sounded his gong, but Kerr did not hear it. Driver attempted to stop but it was too late; Kerr was hit and died from his injuries.

· PROC. HISTORY: Trial Ct. found negligence on Kerr’s part but no negligence on trolley driver’s part. P appealed. Conn. Supr. Ct. affirmed—Kerr was contributorily negligent as a matter of law.

· HOLDING: The law required P’s decedent to exercise that care for his own safety which a reasonably prudent man would exercise under the same circumstances.

· Distinctive defects versus ordinary precautions

Davis v. Feinstein (Pa. 1952) “blind man versus hole”

· FACTS: P was walking down the street, using a cone to touch the walls of building and the ground in front of him. He nevertheless fell through an open cellar door in front of D’s furniture store.

· PROC. HISTORY: P sued D for negligence and won a jury verdict. Trial Ct. rejected D’s claim that P was contributorily negligent. D appealed. Penn. Supr. Ct. affirmed.

· HOLDING: A blind person is not bound to discover everything a person of normal vision would. He is bound to use due care under the circumstances—a reasonable effort to compensate for his blindness by use of artificial aids for discerning obstacles in his path.

Dunn v. Teti (Pa. App. 1979) “6-year-old not capable of negligence”

· FACTS: Six-year-old D swung a stick negligently, causing injury to six-year-old P.

· PROC. HISTORY: Trial Ct. gave summary judgment to D on ground that he was too young to be capable of negligent. Ct. of App. affirmed.

· HOLDING: A child is held to that measure of care that other minors of like age, experience, capacity, and development would ordinarily exercise under similar circumstances.

· Minors under 7 are conclusively presumed incapable of negligence

· Minors between 7-14 are presumed incapable of negligence but the presumption is a rebuttable one that weakens as the 14th year approaches

· Minors over 14 are presumed capable of negligence, with the burden placed on the minor to prove incapacity

· DISSENT (Cavanaugh): When determining whether child id capable of negligence, standard should be that of a reasonable person of like age, intelligence and experience under the circumstances, which adequately takes into account differing capacities of children of the same age to appreciate and cope with a situation.

The Negligence Standard

Risks & Precautions

United States v. Carroll Towing Co. (2d Cir. 1947) “the Hand formula”

FACTS

Appellant barge owner chartered barge to railroad. The barge, with cargo of flour, was moored to end of pier. Other barges were moored outside her; her lines to pier were not strengthened. Appellant tug owner chartered a tug to the company to drill out one of the barges. On board the tug was a harbormaster employed by company. The harbormaster and the deckhand went aboard the barge and readjusted its fasts to their satisfaction. After doing so, they threw off the line and boarded the tug, which backed away from the outside barge. A tier off the pier broke adrift because the fasts from the barge carried away. The Barge hit the tanker, and the tanker's propeller broke a hole in the barge. The barge careened, dumped her cargo, and sank. 

PROC. HISTORY

The District court held appellant tug owner liable to United States, railroad, and appellant barge owner. Railroad was held secondarily liable to appellant barge owner. Court reversed adopting the formula of whether the burden was less than the injury multiplied by the probability for determining duty. The court of appeals reassessed the parties' liability for damages and remanded.

ISSUE

Was it negligent for the Conners Company to have an absent bargee?
RULE

Judge Hand’s formula: Liability depends upon whether B < P x L; B (burden of adequate precautions) < P (probability that barge will break away) x L (gravity of resulting injury)

JUDGMENT

It is not in all cases a sufficient answer to a bargee's absence without excuse, during working hours, that he has properly made fast his barge to a pier, when he leaves her. It was a fair requirement that the that the Conners Company should have a bargee aboard (unless he had some excuse for his absence).

REASONING
There is no general rule to determine when the absence of a bargee or other attendant will make the owner of the barge liable for injuries to other vessels if she breaks away from her moorings. However, in any cases where he would be so liable for injuries to others obviously he must reduce his damages proportionately, if the injury is to his own barge. Since there are occasions when every vessel will break from her moorings, and since, if she does, she becomes a menace to those about her; the owner's duty, as in other similar situations, to provide against resulting injuries is a function of three variables: (1) The probability that she will break away; (2) the gravity of the resulting injury, if she does; (3) the burden of adequate precautions. Possibly it serves to bring this notion into relief to state it in algebraic terms: If the probability be called P; the injury, L; and the burden, B; liability depends upon whether B is less than L multiplied by P: i.e., whether B less than PL.

Judge does not attach P to one particular harm
You have to be quite specific about B
Adams v. Bullock (N.Y. 1919)

· FACTS: Boy playing on D’s trolley track swung a 8-ft. wire around and was shocked and burned by D’s wires situated 4’7” below.

· ISSUE: Should D have taken preventative measures to prevent such injuries?

· JUDGMENT: NL; insulating the wires in the trolley tracks is unreasonable.

· HOLDING:

· Only some extraordinary casualty, not fairly within the reach of ordinary prevision, could make it a thing of danger.

· Reasonable care in the use of a destructive agency imports a high degree of vigilance. But no vigilance, however alert, unless fortified by the gift of prophecy, could have predicted the point upon the route where such an accident would occur.

Bolton v. Stone (England 1951)

· FACTS: P was struck by a ball from D’s Cricket Ground. There was evidence that on rare occasions over the previous 30 years balls had been hit over the fence.

· JUDGMENT: NL but D required to compensate P for serious injury she received.

· HOLDING: 

· The test to be applied here is whether the risk of damage was so small that a reasonable man in the position of the Ds, considering the matter from the point of view of safety, would have thought it right to refrain from taking steps to prevent the danger.

· REASONING: 

· It would be right to take into account not only how remote is the chance that a person might be struck, but also how serious the consequences are likely to be if a person is struck—but it would not be right to take into account the difficulty of remedial measures.

· The law of negligence is concerned less with what is fair than with what is culpable—Ds not guilty of any culpable act or omission.

Notes on the Hand formula

· The most usual interpretation of the Hand formula is economic; the goal is to put dollar values on B and L to the extent possible. Consider whether there are other ways to think about the formula’s elements.

· When it is impossible to assign the elements quantitative values, it may be possible to compare the relative relationships between B, P, and L in different cases, and so to use a formula to shed light on their outcomes.

· Juries deciding negligence claims are not told to apply the Hand formula—they generally apply a “reasonable person” test and ask whether the D behaved in the way a reasonably prudent person would under the same circumstances.

· Courts of appeal, however, sometimes use the Hand formula to review jury verdicts.

Posner’s Postulations (Pg. 143)

· Some commentators (incl. Posner) consider the Hand formula a description of what judges do, whether or not they explicitly say so.

· Gives people incentives to behave efficiently, i.e. to keep waste of all sorts to a minimum by either preventing accidents or allowing them to occur, whichever is cheaper.

Marginal analysis (Pg. 147)

· The Hand formula has to be applied at the margin.

· Not just whether taking the precaution would have been better than doing nothing—but whether the precaution was cost-justified considering the other available precautions.
Wright’s dissent (Pg. 152):

· The reported cases rarely involve situations in which the sole justification offered for the D’s creation of significant risks to another is some private (economic or non-economic) benefit to the D. The private benefit issue rather arises indirectly in situations involving participatory Ps or socially valuable activities.

· Illustration using Adams v. Bullock: The inherent risks of the trolley system with its overhead electric wires were deemed acceptable by the community since the trolley system provided substantial transportation benefits to everyone in the community, the risks were not serious and were reduced to the maximum extent feasible while still obtaining the desired social benefits, and he social benefits greatly outweighed the risks.

· Illustration using Bolton v. Stone: The literal (greater than 50%) interpretation of “likely” or “probable” would eliminate almost all negligence cases, which could hardly have been intended.

Caught using the hand formula (Pg. 156)

· What stance should the law take toward Ds who consciously use the Hand formula to decide what precautions to take?

· Grimshaw v. Ford Motor Co.: Ford did not fix cars because it was cheaper to just pay damages to people burned or killed in fires caused by faulty fuel takes.

· GM case: GM ordered to pay punitive damages for electing to spend less money in payments to people injured in fiery collisions rather than spend more making cars safer—adopted $200,000 as the value of a human life. Juror said he/the world would not stand for companies having disregard for human life.

· Are decisions in these cases best understood as Ds underestimating the L or should Ds be making such calculations at all?

Compliance errors (Pg. 157)

· Failures to comply with an agreed-upon standard of care.

· Involve momentary failures to take repetitive precautions, rather than durable precautions; e.g. forgetting to look both ways before entering an intersection.

· Results in what amounts to strict liability within the negligence rule—momentary lapses not allowed

Restatement, Third, § 3 THE NEW STANDARD?

Negligence

A person acts with negligence if the person does not exercise reasonable care under all the circumstances. Primary factors to consider in ascertaining whether the person’s conduct lacks reasonable care are the foreseeable likelihood that it will result in harm, the foreseeable severity of the harm that may ensure, and the burden of precautions to eliminate or reduce the risk of harm.
The Negligence Standard

Custom & Contract

Defining Negligence

The T.J. Hooper (2d Cir. 1932)

· FACTS: Several coal barges were lost in a storm while being towed by petitioner’s two tugboats (Montrose & Hooper) along NJ coast. There wasn’t a “general custom among coastwise carriers so to equip their tugs” with radios.

· PROC. HISTORY: Trial court found the tugboats “unseaworthy”—comparable to a finding of negligence—because they did not carry working radios that would have enabled them to hear about coming bad weather and seek shelter. Affirmed.

· ISSUE: Is the general practice of a calling the standard of proper diligence?

· JUDGMENT: No. Tugboat company is liable because, had they been properly equipped, they would have go the weather reports. The injury was a direct consequence of this unseaworthiness (negligence).

· HOLDING: Courts must in the end say what is required; there are precautions so imperative that even their universal disregard will not excuse their omission. In most cases, reasonable prudence is in fact common prudence; but strictly it is never its measure.

Ellis v. Louisville & Nashville Ry. (Ky. App. 1952)

· FACTS: P’s job required him to breathe in a lot of dust. P’s evidence was that breathing so much dust during his 25 years of employment caused him to contract silicosis. P sued D (railroad), claiming it had been negligent in failing to issue him a mask that would have prevented him from inhaling the dust. D put into evidence that the general practice of American railroads was not to supply masks to employees in the P’s line of work.

· PROC. HISTORY: Trial court gave directed verdict to D. Affirmed.

· RULE: The test of negligence with respect to instrumentalities, methods, etc. is the ordinary usage and custom of mankind. One is not considered negligent in respect of acts which conform to a common practice that has existed for years without resulting in an injury, and that has nothing about it which shows a want of due care.

· REASONING: It is not to be expected that the law will exact a degree of care in guarding any article which will make the great majority of the possessors of that article chargeable with habitual or continuous negligence.

MacDougall v. Pennsylvania Power & Light Co. (Pa. 1933)

Reason does not have to wait on usage

· FACTS: P, a plumber, injured by fuse box which conducted electricity while wet and was maintained by D, a power company. P sued power company, claiming it had been negligent in putting the box so near the roof of the building despite knowing that it often carried high voltage.

· PROC. HISTORY: Trial Ct. awarded P $10,455. D appealed, arguing that “The unbending test of negligence in methods, machinery, and appliances is the ordinary usage of the business” and that “no deviation by the D from any standard observed by those engaged in the same business was shown.” Pa. Supr. Ct. affirmed.

· RULE: Custom becomes important only when the conduct in question is not inherently dangerous. The care to be exercised in a particular case must always be proportionate to the seriousness of the consequences which are reasonably to be anticipated as a result of the conduct in question.

· JUDGMENT: Ordinary common sense dictates that if in a harmless looking box there is something lurking that would kill or injure anyone touching that box, the box must be so situated, if it is possibly or reasonably practicable to do so, that persons are not likely to come on contact with it—if it is not practicable, there should be adequate warnings given of its dangerous character.

· REASONING: The “usage” view cannot be carried to the extent of justifying a custom which is so obviously dangerous to life and limb as to be at once recognized as such by all intelligent persons.

Rodi Yachts, Inc. v. National Marine, Inc. (7th Cir. 1993)

Market determinations

· FACTS: P’s dock and boats damaged by a barge that National Marine lashed to TDI’s dock. P sued National Marine, who then impleaded TDI. TDI claimed that National Marine negligently tied the barge to the dock. National Marine claimed that TDI had been negligent in failing to inspect the ropes used to tie the barge to the dock for several days to see if they were holding up.
· PROC HISTORY: District Ct. found National Marine to be 2/3 responsible for P’s damages and TD to be 1/3 responsible. Ds appealed, each claiming the other to be solely at fault.

· ISSUE: To what extent have National Marine and TDI each been negligent?

· JUDGMENT: Reversed and remanded. The focus of the district court’s inquiry should be on the parties’ respective compliance with and departures from the customs placed on each party.

· REASONING:

· Principle expressed in T.J. Hooper—compliance with custom is no defense to a tort claim—is sound when speaking of the duty of care to persons with whom the industry whose standard of care at issue has no actual or potential contractual relation, for the costs of the injury can be made costs to the industry, and thus influence its behavior, only through imposition of tort liability.

· However, it is different when the potential victims are the customers of the potential injurers. For then the injurers, even without being subjected to tort liability, will have to consider the repercussions of their actions because they can lose customers or be forced to compensate them for bearing the risks of injury.

· In this situation, the market itself fixes a standard of care that reflects the preferences of both potential victims and injurers. Therefore, the principal function of tort law, is to protect customers’ reasonable expectations that the firms they deal with comply with the standard of care fixed by the market.

Epstein: The Path to T.J. Hooper (Supp.)

What place does custom have in contractual agreements—drawing on the assumption that contracts should normally be enforced in the absence of fraud, duress, or incompetence?

· Custom is a socially desirable form of free riding that offers a cheap and reliable source of information about a form of agreement that is worthy of use because of the impersonality and universality of its origins. It may be possible to rig a given transaction; it is much more difficult to rig an industry-wide custom.

· A confident sense that the custom within the trade will become the normal in any future dispute allows people to dispense with the costs of drafting particular clauses in the first place. A costly front-end inquiry over the full array of contractual terms in every case is thereby averted at the far lower cost of ascertaining how the relevant contractual provision works in the much less likely event that something goes wrong.

Parchomovsky & Stein: Torts and Innovation (Supp.)

Ex Post Effects—the effects of custom rules on the market reception of innovations that have been produced

From an ex post perspective, the use of custom in the torts system increases the cost of commercializing innovations after their development. The distribution of the extra cost between producers and consumers will naturally depend on the elasticity of demand. When demand is highly inelastic, as is the case with life-saving innovations, the extra cost will be borne by consumers and the innovation will be produced. In cases where demand is elastic, however, producers will have to bear the extra cost of the increased legal liability. In such cases, innovators who will not be able to pass enough of the extra cost to consumers may simply choose to forego the innovation altogether.
Ex Ante Effects—the effects of custom rules on the production and design of innovations

The pro-status-quo bias of tort law impedes the introduction and adoption of new technologies. Aware of this bias, some inventors may decide that it is not worth their while to pursue innovative technologies and will invest their resources elsewhere.
The Negligence Standard: Custom
Medical Malpractice

Brune v. Belinkoff (Mass. 1968)

Locality rule overruled

· FACTS: Anesthesiologists in New Bedford gave a customary dose of 8 milligrams of pontocain to delivering women because the obstetricians in New Bedford customarily put pressure directly on the uterus during delivery. In Boston (50 miles away), the customary dose was only 5 milligrams or less. The D, a specialist in anesthesiology practicing in New Bedford, gave the P 8 milligrams prior to the delivery of her child. When P attempted to get out of bed 11 hours after delivery, she slipped and fell, then complained of numbness and weakness in one leg. She sued to recover for her injuries and complained that she had been given too much pontocain.

· PROC. HISTORY: Trial Ct. instructed the jury to apply the traditional “locality rule” of Small v. Howard: D must measure up to the standard of professional care and skill ordinarily possessed by others in his profession in the community, which is New Bedford. Jury returned a verdict for D. P appealed, claiming that the “locality rule” should be abandoned. Supr. Ct. agreed with P and reversed.

· JUDGMENT: Small v. Howard “locality rule” overruled. The proper standard is whether the physician, if a general practitioner, has exercised the degree of care and skill of the average qualified practitioner, taking into account the advances of the profession—it is permissible to consider the medical resources available to the physician as one circumstance in determining the skill and care required.

· REASONING: The “locality rule” is unsuited to present-day conditions—we are no longer like the country doctor in Small v. Howard, who 90 years ago was called upon to perform a difficult surgery. 

Note:

· Custom is taken for granted here—the question is not whether the jury thinks he acted reasonably, but whether he acted with the skill ordinarily found in some community of physicians, whether local or national. Medical malpractice is an unusual area of tort law where compliance with custom is decisive rather than just evidentiary.

· No court today adheres to the strict locality rule. Most courts use a national standard care, usually with allowances similar to those noted in Brune if the defendant had below-average resources available. But some courts continue to use a modified locality rule.

Gambill v. Stroud (Ark. 1976)

· FACTS:  D, a surgeon at a hospital in Jonesboro, Ark., was to perform an operation on P’s wife, but the operation was aborted because of complications with her anesthesia, which caused her cardiac arrest and brain damage. P alleged complications were the product of D’s negligence.

· PROC. HISTORY: Jury were given these instructions: “In diagnosing the condition of and treating of a patient, a physician must possess and apply with reasonable care the degree of skill and learning ordinarily possessed and used by members of his profession in good standing engaged in the same type of service or specialty in the location to which he practices or in a similar locality. A failure to meet this standard is negligence.” Jury brought in a verdict for D. P appealed, contended that jury instructions represented a “locality rule.” Ark. Supr. Ct. affirmed.

· REASONING:
· Argument against locality rule: no longer applicable because doctors practicing in small communities now have the same opportunities and resources as physicians in large cities to keep abreast of advances in the medical profession, due to the availability of journals, drug company representatives and literature, television and media recordings, and opportunities for exchange of views with doctors in large cities.

· Counterarguments: However desirable the attainment of this ideal may be, it remains an ideal. It is not shown, and the court is not convinced, that we have reached the time when the same postgraduate medical education, research and experience is equally available to all physicians, regardless of the community in which they practice.

· The rule established here is not a locality rule; the standard is not limited to a locality, but is that of persons engaged in similar practice in similar localities, giving consideration to geographical location, size, and character of the community. The similarity depends not on population or area, but on similarities of medical facilities, practices and advantages.

Who benefits from this rule? Who is made worse of by it?

Johnson v. Wills Memorial Hospital & Nursing Home (Ga. App. 1986)

Medical care versus medical facilities

The locality rule is appropriate in a case in which the adequacy of a hospital’s facilities or services is questioned. Inroads on the local standard of care rule have been made in cases in which a P asserts negligence in the medical care and treatment provided by a hospital’s professional personnel. In this case, appellant alleged that the nursing care her late husband received was substandard and that the appellee’s facilities were deficient since it failed to protect her decedent adequately. The protection of patients is not a medical function of a hospital; rather it is a service provided by a hospital to its patients, and the ability of a small rural hospital to provide such a service is limited by its location and resources.

VERIFY HOLDING HERE???
Posner application: market has said that if the market is working then what people are willing to pay for service determines the custom; to interfere would override the judgment of consumers in terms of what they want to buy

( Problems: Problems with the healthcare/insurance market; custom may not work if customers cannot detect which services are provided by the custom they are paying for
Cook v. Irion (Tex. App. 1966)

· Court of appeals rules that a P suing her lawyer for malpractice had not offered adequate expert testimony: an attorney practicing in a vastly different locality would not be qualified to second guess the judgment of an experienced attorney of the El Paso County Bar as to who should be joined as additional party defendants.

· Note: In cases of legal and other professional malpractice, as in cases of medical malpractice, the standard of care generally is set by reference to the customary behavior of professionals in the relevant community—usually said to be the lawyers practicing in the defendant’s state. Can this case be seen as a sensible exception to that usual (state, not local, bar) rule?

Custom and Consent

· One area of medical practice where custom does not necessarily set the standard is informed consent.

· When a patient complains that a physician failed to disclose a risk of a procedure that then materialized, some courts will ask whether such disclosures were customary among skilled practitioners; but they will also ask (and some courts will ONLY ask) whether the physician disclosed all “material” risks.

· The test is not just whether the defendant made customary disclosures, because even a customary level of disclosure can be inadequate.

Reasonable Person
· Reasonable Person: ordinary prudent person; don’t consider mental defects (acceptations are physical infirmities (prudent person with the same physical disability, sometimes age (e.g. kids…sliding scale))
Learned Hand Formula
· Learned Hand Formula: B < PL [Cost benefit analysis]

Custom
· Not independent framework for judging what a prudent person is, but it is one way of getting there. Idea is to know what people in area ordinarily do in order to get a sense of what is reasonable.  

· Custom is always relevant, but we will weigh it more in some circumstances, and sometimes custom will be irrelevant.

· Contractual: money or services are exchanging hands; informal; Posner thinks that in these circumstances custom is extremely important

· Medical Care: custom is extremely important b/c in most cases people do not know... there is no intuitive basis; negligence is defined in terms of custom (no reasonable person standard here)

· Should we have a national standard of care or modified locality rule [e.g. custom in similar sized hospitals in similar areas]?
Comparative Negligence & Primary Assumption of Risk

McIntyre v. Balentine (Tenn. 1992)

· FACTS: D’s tractor collided with P’s pickup truck. Evidence showed that D was intoxicated and P had been speeding.

· PROC. HISTORY: Jury found two men equally at fault—trial ct. gave judgment to D under Tennessee’s doctrine of contributory negligence. Ct. of App. affirmed. Remanded for new trial in accordance with judgment.

· JUDGMENT: 

· Common law contributory negligence doctrine traced to Butterfield v. Forrester (Eng. 1809): one person being in fault will not dispense with another’s using ordinary care

· Traditional Tenn. rule: a plaintiff’s contributory negligence completely bars recovery

· TENNESSEE RULE OVERRULED: It’s time to abandon the outmoded and unjust common law of contributory negligence and adopt a system of comparative fault (adopted in most states by statute).

· Pure: P’s damages are reduced in proportion to the percentage negligence attributed to him.

· Modified: P can only recover if the P’s negligence does not exceed (50% rule)/is less than (49% rule) D’s negligence. MODIFIED COMPARATIVE FAULT DOCTRINE ADOPTED-49% RULE.

See Pg. 580-581 for comparison of 49 percent rule versus 50 percent rule versus pure rule
Declining to Balance (Exceptions to Comparative Negligence Rule?)

Manning v. Brown (N.Y. 1997) “joyriding”

· FACTS: Two teens took a friend’s unattended car joyriding. P was injured while friend was driving. P sued friend and couple who owned the car for negligence.

· PROC. HISTORY: Trial Ct. gave summary judgment to Ds. Ct. of App. affirmed.

· JUDGMENT: As a matter of public policy, where a P has engaged in unlawful conduct, the courts will not entertain suit if P’s conduct constitutes a serious violation of the law and the injuries for which the P seeks recovery are the direct result of that violation.

Fritts v. McKinne (Okla. 1997) “It’s the patient’s fault for being here in the first place”

Under a guise of a claim of contributory negligence, a physician may not avoid liability for negligent treatment by asserting that the patient’s injuries were originally caused by the patient’s own negligence.

Ouellete v. Carde (R.I. 1992) 

The law places a premium on human life, and one who voluntarily attempts to save a life of another should not be barred from complete recovery. Only if a person is rash or reckless in the rescue attempt should recovery be limited.

Alami v. Volkswagen of America, Inc. (N.Y. 2002)

· FACTS: P’s decedent husband crashed his Volkswagen and died. P brought suit, alleging that decedent’s injuries from the crash were increased by a defect in the car’s design that caused the floorboard to buckle upward during the crash.

· PROC. HISTORY: Trial Ct. granted summary judgment to D on the ground that the suit was barred by Manning and dismissed the case.

· JUDGMENT: 

Van Vacter v. Hierholzer (Mo. App. 1993)

· FACTS: P’s decedent husband suffered a heart attack but did not follow regimen prescribed by doctors. Years later, P’s decedent went to a hospital complaining of chest pains. D, the doctor, sent him home after performing tests. P’s decedent died a few hours later. P sued, claiming D ‘s negligence in sending decedent home was the cause of his death.

· PROC. HISTORY: D asked jury to be instructed to reduce P’s recovery by the extent to which P’s decedent’s death was caused by his own negligent failure to follow doctors’ instructions. Jury returned a verdict finding D negligent but P’s decedent 93% responsible for his own death—awarded no damages. WHAT RESULT???
Murphy v. Steeplechase Amusement Co. (N.Y. 1929)

Volenti non fit injuria. One who takes part in such a sport accepts the dangers that inhere in it so far as they are obvious and necessary, just as a fencer accepts the risk of a thrust by his antagonist or a spectator at a ball game the chance of contact with the ball.

Woodall v. Wayne Steffner Productions (Cal. App. 1962) “The Human Kite”

Assumption of risk must be free and voluntary. If it clearly appears from the P’s words or conduct that he does not consent to relieve the D of the obligation to protect him, the risk will not be assumed. If however he surrenders his better judgment upon an assurance of safety or a promise of protection, he does not assume the risk, unless the danger is so obvious and so extreme that there can be no reasonable reliance upon the assurance.

Hackbart v. Cincinnati Bengals, Inc. (10th Cir. 1979)

· FACTS: Trial Ct. found that after the play ended, Clark (a Bengals’ player), acting out of anger and frustration but without a specific intent to injure, stepped forward and struck a blow with his right forearm to the back of the kneeling P’s head and neck with sufficient force to cause both player’s to fall forward to the ground. The blow caused a fracture of P’s neck.

· PROC. HISTORY: Judgment entered for D.

· JUDGMENT: The level of violence and frequency of emotional outbursts in NFL football games are such that the P must have recognized and accepted the risk that he would be injured by such an act as that committed by Clark. Accordingly, P must be held to have assumed the risk of such an occurrence. Therefore, even if Clark breached a duty which he owed to P, there can be no recovery because of assumption of risk.

Express Assumption of Risk

Claims not that the P was negligent but that the P assumed the risk of the harm that occurred and therefore should be barred from recovering from the D.

Van Tuyn v. Zurich American Ins. Co. (Fla. App. 1984) “ride the bull”

· FACTS: P observed other people riding a mechanical bull at a nightclub; decided to try for herself but asked the operator to go slowly. Before riding, she signed a release that absolved the club of all claims for her riding the bull. While riding, the operator sped the bull up. P was thrown to the floor and injured.

· PROC. HISTORY: Sue club claiming that operator negligently handled the mechanism that regulated the bull’s speed. Trial ct. awarded summary judgment to Ds. Ct. of appeals reversed.

· HOLDING: An exculpatory clause must clearly state that it releases the party from liability for its own negligence – this agreement does not manifest the intent to release or indemnify the club for its own negligence.

Manning v. Brannon (Okla. App. 1997) “sky diving is dangerous”

· FACTS: P took skydiving lessons from the D. Signed a detailed exculpatory contract that he expressly and voluntarily assumed the risk of death/injury whether caused by negligence or author fault of the D. P was injured during jump because the chutes malfunctioned.

· PROC. HISTORY: P brought suit claiming that his injuries were attributable to D’s negligence in improperly packing his parachute o negligently training him. Trial ct. found both parties 50% negligent – awarded P damages. Trial ct. denied D’s motion for judgment n.o.v.

· HOLDING: Held for the D – release was enforceable and trial ct. erred in denying judgment n.o.v. Appellate court found no disparity in the bargaining power of the parties.

· DISSENT (HANSON): A party should not be able to exculpate himself from responsibility for severe personal injury resulting from acts in willful or reckless disregard for others’ safety – esp. where negligence creates a strong potential for immediate and violent death. Violation of public policy.

Anderson v. Erie Ry. Co. (N.Y. 1918)

· FACTS: P bought a ticket to ride D’s railroad at a reduced fare – on back of ticket was a release that stated that P expressly agreed to assume all risk of accidents and damage to person/property caused by company’s negligence in consideration of ticket being sold at a reduced fare.

· HOLDING: (Ct. of Appeals) Release barred recovery. Holding in Northern Pacific Ry. Co. v. Adams (1904): Passenger was allowed to ride railroad for free if he would assume the risk of negligence. Equal bargaining power ( a contract which neither party was bound to enter into and each was at liberty to make. Northern Pacific applicable in a case of reduced fare as well – parties should be the sole judges as to the amount of consideration which will compensate one for being relieved from liability and the other for assuming the risk. (Holding would not apply if the P had been traveling on a [full-price] pass.)

· Basic paternalism argument: People don’t understand the risks involved ( makes you wonder if the market is working in circumstances like this. Maybe not an issue here because everyone rides this same train, but the idea that people with more money can buy more safety or better healthcare is discomforting
Tunkl v. Regents of the University of California (Cal. 1963) “the Tunkl test”

· FACTS: P admitted to UCLA Medical Center. Signed a release establishing “Conditions of Admission” – since hospital was a nonprofit charitable institution, patient would release D and the hospital from any and all liability for negligent or wrongful acts of employees if hospital exercised due car in selecting employees.

· HOLDING: (Calif. Supr. Ct.) 

· Release held unenforceable. 

· Exculpatory provisions of the sort signed by P may be held unenforceable if they involve the public interest. 

· Exemptions that involve the public interest have these characteristics:

· a business generally deemed suitable for public regulation

· party engaged in performing a service of great importance to the public, often a matter of practical necessity

· party willing to perform this service for any member of the public who seeks it or at least those coming with certain established standards

· This is bad because:

· As a result of essential nature, party invoking exculpation possesses a decisive advantage of bargaining strength.

· As a result of superior bargaining power, party is not liable to entire public and does not offer a provision where purchaser may pay more for protection against negligence.

· As a result of the transaction, purchaser’s property/person placed under control of seller, subject to seller’s carelessness.

§ 496B. Express Assumption of Risk

P who by contract or otherwise expressly accepts risk of harm of D’s negligent or reckless conduct cannot recover unless agreement is contrary to public policy.

· Comment b: There is no general policy governing what parties can agree to.

· Comment c: Terms of agreement must be assented to by P – P must understand terms

· Illustration 1: Fine print on back of a ticket, which appears to P to be a mere receipt, will not be enforced.

· Comment d: It must appear that terms were intended by both parties to apply to particular conduct of D that caused the harm.

· Comment j: Express agreement will not be enforced where there was a disparity of bargaining power and agreement does not represent free choice on P’s part. Can result from D’s monopoly of service, generality of use in the field, P had no alternative possibility of obtaining service without clause, exigencies of needs of P which leaves him no reasonable alternative.

· Illustration 5: A cannot find anywhere to park except B’s garage in a crowded city. B gives A a ticket in general use in parking places that absolves B from loss or damage even due to his negligence. A reads and accepts ticket. Through B’s negligence, A’s car is stolen. The terms of the ticket are not effective to bar A’s recovery from B for the loss of the car.

Shorter v. Drury (Wash. 1985)

· FACTS: Shorter, a Jehovah’s Witness (don’t do blood transfers), required a medical procedure and signed a form releasing hospital from responsibility for unfavorable results due to refusal to permit the use of blood. Procedure went badly, Shorter died after refusing blood multiple times, though docs told her she would die. Her husband brought wrongful death suit, alleging that doc performed procedure negligently and that the release had no application.

· WHAT RESULT??

Vodopest v. MacGregor (Wash. 1996)

· FACTS: P, a nurse and mountaineer, signed up for a trek to research altitude sickness, led by D. Signed a release that released D from all liability and stated that P assumed all risks and released everyone else from liability. During the trek she exhibited symptoms of altitude sickness which worsened as her altitude increased. D advised P to “breathe away” the symptoms and she would be fine. P’s symptoms became life-threatening. Another nurse administered neurological tests, P failed, D suggested she had an ear infection, and P was sent back down the next morning. She was diagnosed with cerebral edema from altitude sickness and suffered permanent brain damage.

· PROC. HISTORY: P sued claiming that brain damage resulted from D’s negligence in promoting breathing techniques rather than advising P to descend. D moved for summary judgment – P signed the release. P argued enforcing the release in the setting of a medical research project would violate public policy. Trial ct. gave summary judgment to D. P appealed. WHAT RESULT???
Res Ipsa Loquitur

· Sometimes an accident seems obviously to be the result of a D’s negligence – it probably would not have happened unless someone had been negligent and the D had control over the thing that caused the harm

· P invokes res ipsa loquitur  (“the thing speaks for itself”) to establish D’s negligence

Concerns driving application of res ipsa

1. Concern that we will create a pocket of immunity

2. Production of evidence

3. Conspiracy of silence with multiple defendants – guilty party will get off scot free because no one will tell
Doctrine of Res Ipsa Loquitur

· Normally a P has to show negligence; res ipsa shifts burden to the D

· We want a res ipsa finding to deter the occurrence from happening again – if people don’t know about it, then application of res ipsa is meaningless; ask what is the best method of deterring the occurrence from happening again
Byrne v. Boadle (Engl. 1863) “barrel of flour on the head”

· Pollock: In some cases the courts have held that the mere fact of the accident having occurred is evidence of negligence, e.g. railway collisions. Those whose duty it is to [keep something from falling on someone] are prima facie responsible, and if there is any state of facts to rebut the presumption of negligence, they must prove them. DOCTRINE 1: THE ACCIDENT VERY LIKELY RESULTED FROM NEGLIGENCE.

· Bramwell: Basically, an injury is done to P, who has no means of knowing whether it was the result of negligence. D knows how it was caused but is not telling. DOCTRINE 2: THE PARTIES DO NOT HAVE THE SAME ACCESS TO EVIDENCE BEARING ON HOW THE ACCIDENT OCCURRED.
Combustion Engineering Co. v. Hunsberger (Md. App. 1936) “wedge fell on my head”

The mere falling of a tool being used within the building, in work of construction, cannot be presumed to result from negligence, because it cannot be supposed that such a thing is probably the result of negligence every time it occurs. On the contrary, it would seem likely that with workmen handling loose tools continually, the falling of some of them at times must be expected despite all precautions and ordinary care in the course of the work.

Larson v. St. Francis Hotel (Cal. App. 1948) “falling armchairs”

· Gerhart test for the applicability of RIL

1. There was an accident

2. The thing which caused the accident was at the time of and prior thereto under the exclusive control and management of the D

3. The accident was such that in the ordinary course of events, the D using ordinary care, the accident would not have happened.

· RULING: RIL can have no application to a case having a divided responsibility where an unexplained accident may have been attributable to one of several causes for some of which the D is not responsible – P fails where evidence does not show injury was caused by D’s responsibility or makes it just as likely that it was caused by D as any other cause.

· JUDGMENT: Hotel does not have exclusive control of its furniture – guests do as well. This occurrence is one in which the accident might ordinarily happen despite D’s use of reasonable care and lack of negligence.

Brauner v. Peterson (Wash. 1976) “highway cow”

· FACTS: P drove car into D’s Black Angus cow which had strayed onto highway.

· JUDGMENT: Held for Ds – P’s evidence inefficient as to how cow escaped Ds’ property.

· HOLDING: The presence of an animal at large on the highway is not sufficient to support RIL – a cow can readily escape from perfectly adequate confines – not of an occurrence not normally happening in absence of negligence.

Guthrie v. Powell (Kan. 1955) “falling cow”

RIL applicable when Ds’ steer fell through the ceiling at a county fair

Wilson v. Stillwill (Mich. 1981) “paralyzed arm + good hospital ≠ negligence”

The mere occurrence of a post-operate infection is not a situation which gives rise to a inference of negligence when no more has been shown than the facts than at infection has occurred and that an infection is rare in that hospital.

Possible Interpretations When Res Ipsa Loquitur Applies

1. If due care had been used, accident would be unlikely to occur

2. Type of accident that occurred much more likely when someone negligent than when someone uses due care

3. When accidents like this occur, usually result from negligence

Inverse Fallacy

· Inverse fallacy: Event ≠ -Negligence DOES NOT EQUATE TO Event = Negligence

· Problem: Even if an event does not ordinarily occur when negligence is absent, it still may be more likely to be the product of non-negligence than negligence.

· Solution: Draft of Restatement Third § 17. RIL: Negligence = type of accident that ordinarily happens as a result of negligence

Judson v. Giant Powder Co. (Cal. 1895) “exploding nitroglycerine!”

· Shearman and Redfield on Negligence: When a thing which causes injury is shown to be under the management of the D, and the accident is such as in the ordinary course of things does not happen if those who have the management use proper care, it affords reasonable evidence, in the absence of explanation by the D, that the accident arose from the want of care.

· JUDGMENT: In ordinary course of things, an explosion does not occur if proper care is exercised. Explosion occurred, real cause is unexplainable, so it is probably that it was occasioned by lack of proper care.

Haasman v. Pacific Alaska Air Express (Alaska 1951) “plane vanished without a trace”

· Equality of knowledge ≠ equality of ignorance

· The rule barring application of RIL where there is equality of knowledge does not apply to case at bar in which there is an equality of ignorance – D’s negligence must have existed to cause P’s injury

Walston v. Lambertsen (9th Cir. 1965)

Presumption of RIL only indulged when claimant is able to establish that the vessel was unseaworthy at the time it departed on its last voyage. The sea itself contains many hazards, and an inference of liability of shipowner for loss of vessel should not be lightly drawn.

Res Ipsa Loquitur and Types of Precautions

Considering amount of care and type of care needed to safely conduct some activity – hoisting barrels, fencing in a cow, flying an airplane.

· For which of these does reasonableness require the most care?

· What differences exist between the kinds of precautions needed in each case?

· In which case it is easiest to conclude that if there was an accident, someone made a mistake?

Grady, Res Ipsa Loquitur and Compliance Error
· Greater safety equipment, better safer technology = more opportunities to make a compliance error

· Haasman: greater safety equipment = higher compliance error possibility

· Walston: primitive technology + lower danger rate = lower rate of precaution + higher rate of unavoidable accident

· Strong RIL case is one in which the expected rate of compliance error is high relative to the normal rate of unavoidable accident
Ybarra v. Spangard (Cal. 1944) “sue every doctor and nurse”

· Prosser, Torts: Doctrine of RIL has three conditions:

1. Accident must not ordinarily occur in the absence of someone’s negligence

2. Must be caused by an agency or instrumentality within exclusive control of D

3. Must not have been due to any voluntary action or contribution of P

· However, it is a mistake to rigidly apply the legal formula – must not forget that the particular force of the rule is that the chief evidence of the true cause is practically accessible to the D and inaccessible to the P.

· Without the aid of a doctrine a patient who received permanent, serious injuries that are obviously results from someone’s negligence would be unable to recover unless the doctors and nurses voluntarily chose to disclose the identify of the negligent person and the facts establishing liability

· Neither the number or relationship of the Ds alone determines whether RIL applies – every D in whose custody P was placed was bound to exercise ordinary care to see that no unnecessary harm came to him and each would be liable in this regard.

· Though one or more D may be found liable and others absolved, this does not preclude application of RIL – it is manifestly unreasonable for Ds to insist that he identify any one of them as the one who did the negligent act.

· That P cannot identify instrumentality is of no significance – the fact that P can show injury is enough.

· HOLDING: Where a P receives unusual injuries while unconscious and in the course of medical treatment, all those Ds who had any control over his body or the instrumentalities which might have caused injuries may be called upon to meet the inference of negligence by giving an explanation of their conduct.

· Idea that we should be concerned not just with the people who are responsible for something, but with the people who oversee those who are responsible
Wolf v. American Tract Society (N.Y. 1900) “falling brick”

· FACTS: Brick fell on P’s head. P sued two of 19 independent contractors working on construction of building.

· HOLDING: In a case where a building under construction is in charge of numerous independent contractors and their workmen and none are subject to the control or direction of the other, some proof must be given to enable the jury to point out or identify the author of the wrong.

· DISSENT: It is seldom that the injured party can show who the negligent person was. The rule was founded for protection of the public and should not be abrogated because the owner contracts with two or more persons to construct his building.

Bond v. Otis Elevator Company (Tex. 1965) “free falling elevator”

· FACTS: P injured in a “free fall” on an elevator; sued owner of the building and elevator company.

· HOLDING: Instrumentality causing the injury does not have to be under exclusive control of a single entity.

· REASONING:

· Maintenance and management of the elevator is quite complicated, so to reveal how the “free fall” happened would be peculiarly within the knowledge of the Ds.

· That elevator was under joint control of Ds is shown in contract that put elevator in building owner’s possession and maintenance of elevator under elevator company’s control.

Actiesselskabet Ingrid v. Central R Co. of N.J. (2d Cir. 1914) “dynamite explosion in Jersey City”

The cause of the explosion is a mystery and cannot be accounted for. Accident may have been caused by Ds’ negligence or negligence of a number of outsiders unconnected with the Ds.

Samson v. Riesing (Wis. 1974) “turkey salad”

· FACTS: P attended a luncheon hosted by members of an association. Experienced salmonella poisoning and permanent digestive injuries as a result of eating turkey salad, which was prepared by nine members of the association. It was impossible to determine whose turkey had contaminated the batch. P brought suit against all nine members.

· Distinguishable from Ybarra – in Ybarra all doctors are mutually responsible for each other; here, the women all cooked their turkeys separately and were not responsible or knowledgeable about what each other were doing
Question: Can you contract outside of negligence?
	YES 
	NO 



	People contracted—let them contract in their interests

Negligence regime is costly/difficult to enforce


Imperfect system—low compensation for injuries

It makes more sense for you to pay for it yourself

Even if we had all info, we’d screw it up

	Corrective justice minus libertarianism

How often will we let people off for committing negligent acts?

Why would it make sense to contract out of liability? 

Paternalism: People don’t know risks 

Do we know we’ve signed away right to use negligence system?


Abnormally Dangerous Activities

· Strict liability in its general application to abnormally dangerous activities may be understood as descending from an interpretation of Rylands, particularly if that case is given a broad reading that emphasizes the “non-natural” mismatch between the risks created by the D’s activity and the place where the activity is carried out.

· But some criteria for applying strict liability to abnormally dangerous activities has developed independently of Rylands.

· Restatements have been highly influential.

Restatements on abnormally dangerous activities

Restatement §519. General Principle

1. One engaged in an abnormally dangerous activity liable for harm to another even though he exercised utmost care to prevent harm.

2. Strict liability limited to the kind of harm, the possibility of which makes the activity abnormally dangerous.

Restatement §520. Abnormally Dangerous Activities

Factors in determining whether an activity is abnormally dangerous:

a. High degree of risk of harm

b. Likelihood harm will be great

c. Inability to eliminate risk by reasonable care

d. Extent to which activity not a matter of common usage

e. Inappropriateness of activity in place it’s carried on in

f. Extent to which value to community outweighed by dangerous attributes

Restatement Comments

e. Not limited to D’s land – may be carried on in public place

f. Abnormally dangerous – not just dangerous; activities unusual themselves or unusually risky. All of e-f factors not required, but just one usually not sufficient.

1. Common usage – examples on Pg. 418

Indiana Harbor Belt Ry. Co. v. American Cyanamid Co. (7th Cir. 1990) “acrylonitrile + rail = NL”

HOLDING
· Accidents that are due to a lack of care can be prevented by taking care; and when a lack of care can be shown in court, such accidents are adequately deterred by the threat of liability for negligence.

· Manufacturer of product is not considered to be engaged in abnormally dangerous activity merely because product becomes dangerous when it is handled or used in some way after it leaves his premises, even if danger is foreseeable.
JUDGMENT
The accidental spilling of the acrylonitrile was shown to be caused, not by the inherent properties of acrylonitrile, but by some party’s carelessness – for all the record and other sources of information show, if a tank car is carefully maintained the danger of a spill of acrylonitrile is negligible. 

REASONING
It is easy to see how the accident in this case might have been prevented at reasonable cost by greater care on the part of those who handled the tank car of acrylonitrile. It is difficult to see how it might have been prevented at reasonable cost by a change in the activity of transporting the chemical. This is therefore not an apt case for strict liability.
Posner also comments that the people who choose to live so close to this area where trains carrying toxic chemicals pass through are also responsible.
Is the court saying that the P just has not established a case for strict liability because of the presence of negligence (which would make a finding of strict liability premature), or that strict liability could not be established period? 

Indiana Harbor: analysis of the six factors in Restatement §520

These are, of course, the six factors in section 520. They are related to each other in that each is a different facet of a common quest for a proper legal regime to govern accidents that negligence liability cannot adequately control. The interrelations might be more perspicuous if the six factors were reordered. One might for example start with (c), inability to eliminate the risk of accident by the exercise of due care. The baseline common law regime of tort liability is negligence. When it is a workable regime, because the hazards of an activity can be avoided by being careful (which is to say, non-negligent), there is no need to switch to strict liability. Sometimes, however, a particular type of accident cannot be prevented by taking care but can be avoided, or its consequences minimized, by shifting the activity in which the accident occurs to another locale, where the risk or harm of an accident will be less ((e)), or by reducing the scale of the activity in order to minimize the number of accidents caused by it ((f)). By making the actor strictly liable-by denying him in other words an excuse based on his inability to avoid accidents by being more careful-we give him an incentive, missing in a negligence regime, to experiment with methods of preventing accidents that involve not greater exertions of care, assumed to be futile, but instead relocating, changing, or reducing (perhaps to the vanishing point) the activity giving rise to the accident. The greater the risk of an accident ((a)) and the costs of an accident if one occurs ((b)), the more we want the actor to consider the possibility of making accident-reducing activity changes; the stronger, therefore, is the case for strict liability. Finally, if an activity is extremely common ((d)), like driving an automobile, it is unlikely either that its hazards are perceived as great or that there is no technology of care available to minimize them; so the case for strict liability is weakened.
Indiana Harbor: Restatement’s approach to strict liability

Restatement, whose approach to the issue of strict liability is mainly allocative rather than distributive. By this we mean that the emphasis is on picking a liability regime (negligence or strict liability) that will control the particular class of accidents in question most effectively, rather than on finding the deepest pocket and placing liability there.
Siegler v. Kuhlman (Wash. 1973) “gas + truck on highway = L”

Transporting gas as freight by truck along public highways/streets involves high degree of risk; risk of great harm and injury; creates dangers that cannot be eliminated with reasonable care. That gas can’t be transported elsewhere but public roads does not decrease abnormally high risk. Calls for strict liability.

On the highway, there’s a lot of bad things that can happen, so more risk that something will happen.

Klein v. Pyrodyne Corp. (Wash. 1991) “fireworks + crowd = L” NOT ASSIGNED

Strict liability for setting of fireworks near crowds

Note: Some jurisdictions reject strict L for fireworks displays gone awry, finding them a matter of common usage on appropriate occasions. (See Restatement Third §20 comment J)
Miller v. Civil Constructors, Inc. (Ill. App. 1995) “guns + target practice in rural area = NL” NOT ASSIGNED
FACTS

Ds operated firing range in a rural area for police officers to improve marksmanship. P was riding on back of a truck on a nearby road when struck by a stray bullet that ricocheted from range. P alleged that discharging firearms is an ultrahazardous, highly dangerous activity and Ds were strictly liable for P’s injuries.

HOLDING

Use of firearms, even though dangerous, is not the type of activity that must be deemed ultrahazardous when Restatement criteria are considered.

REASONING

1. Risks of harm to persons or property, though great, can be virtually eliminated by exercise of reasonable or utmost care.

2. Use is common usage and harm comes from misuse, not inherent nature.

3. Activity was carried out in an appropriate location.

4. Target practice for law enforcement to improve their weapons handling skills of social utility to the community.

Restatement Third §20. Strict Liability

a. Actor who carries on abnormally dangerous activity subject to strict liability for physical harm resulting from activity.

b. Activity is abnormally dangerous if:

1. Activity creates a foreseeable and highly significant risk of physical harm even when reasonable care is exercised by all actors, and

2. Activity is not a matter of common usage

Difference from Restatement Second §520

Omits the social value of an activity as a factor for deciding whether strict liability is appropriate

Why?

1. Utility and value often are subjective and controversial – judged differently by those who profit from an activity and those endangered by it, and from one locality to another; market value may counter an activity’s risk.

2. To say that an activity has great economic value the cost should be borne by others is no more or less logical than to say that when the costs of an activity are borne by others it gains in value.

Respondeat Superior

· “Let the master speak”

· Employers held strictly liable for torts committed by their employees in the course of their work

· No need to prove that employer negligently hired employee, negligently trained employee, negligently supervised employee, etc.

· An example of vicarious liability: liability for one party based on the wrongs of another

Restatement of Agency 2d §228

1. Conduct of a servant within scope of employment if:

a. Of a kind he is required to perform

b. Occurs substantially within authorized time and space limits

c. Actuated at least in part by purpose to serve master

d. If force is intentionally used by servant against another, use of force is not unexpectable by master

2. Conduct is not within scope of employment if of a kind different from authorized; far beyond authorized time and space limits; too little actuated by purpose to serve master.

Restatement of Agency 2d §220. Definition of Servant

1. A servant is employed to perform services in the affairs of another and is subject to the other’s control/right to control with respect to physical conduct in the performance of the services.

2. Factors determining whether one acting for another is a servant of independent contractor:

a. Extent of control, by agreement, master exercises over details of the work

b. Whether employee is engaged in a distinct occupation or business

c. Whether in the locality the work is usually done under supervision or by a specialist without supervision

d. Skill required

e. Whether employer supplies instrumentalities, tools, and places of work for employee

f. Length of employment

g. Method of payment – by time or by the job

h. Whether work is part of employer’s regular business

i. Whether parties believe they are creating master-servant relationship

j. Whether principal is or is not in business

Comment a. Servants not performing manual labor: 

· Servant does not have to perform manual labor, but just has to perform continuous service for another

· Servant is about closeness of relationship, rather than nature of work of importance of worker

Comment h. Factors indicating the relation of master and servant: See Pg. 445

See Illustrations 5 and 11, Pg. 445

Ira S. Bushey & Sons v. United States (2d Cir. 1968)

FACTS

Seaman, returning from shore leave late at night, harms dock. Government attacks imposition of liability on ground that seaman’s acts were not within the scope of its employment, based on Restatement of Agency 2d §228(1): conduct of a servant is within scope of employment if and only if it is actuated at least in part by purpose to serve the master.

HOLDING

· Seaman’s conduct was not so “unforeseeable” as to make it unfair to charge the government with responsibility.

· Seaman came within closed-off area where ship lay to occupy a berth to which government gave him access. Seaman’s act, though not readily explicable, at least is not shown to be due entirely due to facets of his personal life (as opposed to seaman hypothetically returning to dock and shooting his wife’s lover).

· The risk that seaman going and coming from the ship might damage the dock is enough to make it fair that the government bear the loss.

JUDGMENT

Affirmed district court’s granting of compensation to the dock owner.

Miller v. Reiman-Wuerth Co. (Wyo. 1979)

· FACTS: D’s employee was granted permission to leave work to deposit his paycheck and was involved in a collision with Ps on his way back to work. Ps sued the employer. Employee argued that (1) the trip was related to his “happiness” and made him a better, more efficient employee as evidenced by employer’s policy which made the trip possible, and (2) the employer exercised control over the trip by requiring employee to return to work immediately after its conclusion.

· HOLDING: Collision did not occur within scope of employee’s employment. 

· REASONING: To hold that employer’s policies which are geared towards employees happiness (e.g. vacation, no Saturday work, and lunch hours) would place employees in the scope of employment at all times. No reasonable mind could find activities of this kind in scope of employment.

A ROUGH ILLUSTRATION GENERAL RULE ORIGINATED IN JOEL V. MORISON (PG. 437): EMPLOYER NOT LIABLE FOR TORTS COMMITTED BY AN EMPLOYEE WHILE ON A “FROLIC” OR “DETOUR” OF HIS OWN – however, Miller is more about an employee who departs from the route assigned by the employer.

( The line is blurry – the farther away the side-trip is, the more we are going to consider it to be a frolic or detour; however, maybe picking up your dry cleaning ALONG THE ROUTE on work-time won’t be considered frolic or detour

Konradi v. United States (7th Cir. 1990)

· Economic interpretation of respondeat superior and its “scope of employment” requirement: Often an employer can reduce the number of accidents caused by his employees not by being more careful, but by altering the nature or extent of his operations: altering not his care but his activity.

· HOLDING: Post office found liable postal carrier’s car accident which resulted from the post office’s rules requiring postal carriers to furnish their own vehicle in making their rounds and take the most direct route in driving to and from work.

Roth v. First Natl. State Bank of N.J. (N.J. 1979) “unfaithful bank teller”

· FACTS: P ran a check-cashing business – every morning he deposited checks and replenished cash at D’s bank. A bank teller tipped off boyfriend that P carried away large sums of money every morning; teller’s boyfriend tipped of thieves who robbed him after he left the bank one day. P sued bank to recover for his losses.

· HOLDING: Per Restatement Agency §228, employee’s acts not in service of employer’s interests; employee not connected to P’s cash withdrawal transactions – her knowledge was from observation; employee’s tip to boyfriend did not occur within time-space limit of employment.

· JUDGMENT: Bank not liable for employee’s actions.

Forster v. Red Top Sedan Service (Fla. App. 1972) “ill-tempered FL bus driver 1”

Verdict for Ps – bus driver runs Ps off the road, gets out of the bus, opens Ps’ car door, and strikes both Ps in the face. P sued bus service.

Reina v. Metropolitan Dade County (Fla. App. 1973) “ill-tempered FL bus driver 2”

Court found this case distinguishable and held for D – P entered into dispute with bus driver regarding correct fare; bus driver did not stop after P pulled the cord, then finally stopped in the middle of the street and allowed P to leave; P made an obscene gesture from the sidewalk; bus driver pulled over, left bus, chased down P, and beat him. P sued county.

Miami Herald Publishing Co. v. Kendall (Fla. 1956) “paper boy”

FACTS
Paper delivery man was making home delivers of Miami Herald when he ran over P with his motorcycle. Herald conceded that driver had been negligent but argued that it could not be held liable for his behavior because he was an independent contractor rather than an employee.

JUDGMENT
Fla. Supr. Ct. held that as a matter of law driver was an independent contractor and doctrine of respondeat superior did not apply.

REASONING

· Law determining whether one performing services is an independent contractor or employer: 

· If the one securing the services controls the means by which the task is accomplished, the one performing the service is an employee

· If not, he is an independent contract

· Contract between driver and newspaper left entirely up to driver to select the conveyance which he would use to transport the papers from the point of origin to the subscribers’ front porches.

· Even though supervisor monitored driver – woke him up if he overslept, required him to fold the papers a certain way, made sure everything was going all right – the extra-contractual activities did not neutralize the conditions of the contract which obviously intended to make driver an independent contractor.

Classic test: Do they control how the job is done or do they just tell them to do the job?

Part III: Unintentional Torts: Duty of Care & Causation

Arising from Affirmative Acts & Undertakings

A P bringing a negligence suit against a D traditionally must prove the existence of five elements:

1. Duty

2. Breach of duty

3. Cause in fact

4. Proximate cause

5. Damages

This chapter addresses situations of a somewhat exceptional character where the P is injured by a careless D but is denied recovery because the D is said to have owed the P no duty of care.

( Background rule of our system of tort liability for unintentional harm: people do not start out with duties to one another; a duty must be established, then a breach of the duty, before liability can arise.

( The law generally imposes duties of care on people when they engage in affirmative acts – the sorts of the acts that can create risks for others; e.g. driving a car or performing a medical operation

( Duties arising from acts are so pervasive that some analysts consider this to be the background rule: people have duties to act with reasonable care unless some exception applies – a “no duty” rule carved out for policy reasons; Restatement Third §7. Duty illustrates this (Pg. 218)

A. Duties Arising from Affirmative Acts

The line between doing nothing (“nonfeasance”) or affirmative acts done carelessly (“misfeasance”)

Yania v. Bigan (Pa. 1959)

FACTS

P’s deceased husband jumped in a trench of water at D’s coal strip-mining operation and drowned. 

PROC. HISTORY

D was sued for three-fold negligence:

1. Urging, enticing, taunting and inveigling P’s husband to jump into the water

2. Failing to warn P’s husband of the dangerous condition of the land, i.e. there was 8-10 feet of water in the trench

3. Failing to attempt to rescue P’s husband after he jumped into the water

HOLDING
NL

REASONING

· P is alleging that D’s employment of cajolery and inveiglement caused such a mental impact on P’s husband that the latter was deprived of his volition and freedom of choice and placed under a compulsion to jump into the water – had P’s husband been a child or a mentally deficient person, then it is conceivable that taunting and enticement could constitute actionable negligence if it resulted in harm; but such conduct directed to an adult in full possession of all his mental faculties does not.

· That D saw P’s husband in a position in peril imposed upon him no legal obligation or duty to rescue P’s husband unless D was legally responsible in whole or in part for placing P’s husband in the peril. (Restatement §314)

· If deceased contributed by his own carelessness in any degree to the accident which caused his death, the Ds ought not to have been held to answer for the consequences resulting from that accident.

Restatement §314

The fact that an actor realizes/should realize that action on his part is necessary for another’s aid or protection does not of itself impose upon him a duty to take such action.

Restatement §321. Duty to act when prior conduct is found to be dangerous

1. If actor does an act and later realizes that he created an unreasonable risk of causing another harm, he has a duty to exercise reasonable care to prevent risk from taking effect.

2. Rule applies even though at the time of the act, the actor had no reason to believe it would involve such a risk.

Restatement §322. Duty to aid another harmed by actor’s conduct

If an actor knows/has reason to know that his tortious or innocent conduct has rendered another helpless and in danger of further harm, the actor has a duty to exercise reasonable care to prevent such further harm.

Comment a: 

· This applies to completely innocent conduct.

· If actor’s act or an instrumentality within his control inflicts such harm on another that the other is helpless and in danger, and a reasonable man would recognize the necessity of aiding/protecting him to avert further harm, actor is under a duty to take such action even though he may not have been originally at fault.

· This applies even though contributory negligence of the person injured would disallow him from maintaining an action for the actor’s original conduct.

Globe Malleable Iron & Steel Co. v. New York Cent. & H.R. R. Co. (N.Y. 1919) “the obstinate engineer”

Steam railways with tracks on or across streets in the city of Syracuse owe some duty to the public – it should so manage its trains as not to increase the public hazard. A faire use of its tracks in view of its own interests and those of the public is what it is entitled to – nothing more.

B. Duties Arising from Undertakings

A D may acquire a duty by undertaking to provide assistance or otherwise voluntarily assuming responsibilities. When is an undertaking sufficiently extensive to create a duty of care?

Hurley v. Eddingfield (Ind. 1901) “doctor says NO”

Physicians are not bound to render professional service to every person who applies. Obtaining a state’s license (permission) to practice medicine is a preventative, not a compulsive, measure – licensee does not engage that he will practice at all or on other terms than he may choose to accept.

O’Neill v. Montefiore Hospital (N.Y. App. 1960) “medical misfeasance”

· FACTS: P walked husband, who was suffering from a heart attack, to a hospital. Nurse refused to accept him because of his insurance plan. Nurse called Dr. Craig, who talked to P’s husband over the phone and discussed his symptoms and then advised him to go home and return when a doctor who would treat someone with his insurance plan would be in the hospital. P’s husband died.

· HOLDING: P’S claim should not have been dismissed and P had a right to a trial.

· REASONING: A physician who undertakes to examine or treat a patient and then abandons him may be held liable for malpractice.

United States v. Lawter (5th Cir. 1955) “botched rescue”

· FACTS: P sued the U.S., claiming that his wife’s death was caused by the Coast Guard’s negligence in allowing the most inexperienced member of the crew to operate the cable intended to rescue P’s wife from the sea.

· HOLDING: Held for P.

· REASONING: Coast Guard not only placed the deceased in a worse position than when it took charge, but negligently brought about her death. The law imposes an obligation upon everyone who attempts to do anything, even gratuitously, for another not to injure him by the negligent performance of that which he has undertaken.

Frank v. United States (3d Cir. 1957)

· FACTS: All but one of Coast Guard’s boats suitable for towing were assisting other crafts in the rough seas. Coast Guard, while towing P’s decedent’s disabled boat, attempted to rescue P when he fell in the sea. P sued, claiming that P’s decedent drowned because the Coast Guar’s boat had a defective reverse gear which delayed it in reaching P’s decedent after he fell into the sea; because the life rings in the lifeboat were so secured that they could not immediately be thrown overboard; and because the crew of the lifeboat was less than the customary Coast Guard complement.

· HOLDING: Held for D. If the U.S. were liable for all negligence of the Coast Guard for attempted rescues, the responsibility of the Coast Guard would be no higher than that of a private salvor. There is no relational basis for duty here. We have only a diligent rescue effort which proved ineffectual for lack of adequate equipment, preparation or personnel. For such ineffectual effort a private salvor is not liable.

Ocotillo West Joint Venture v. Superior Court (Ariz. 1993)

FACTS

Two men Zylka and Easley golfed and drank for an afternoon at P’s golf course. Two P employees took away Zylka’s car keys because he appeared intoxicated. Easley, who did not appear drunk, offered to drive Zylka home, so employees gave Easley the car keys. Easley gave Zylka’s car keys back. Zylka left in his own car and died in an accident. Zylka’s family sued P, who attempted to bring Easley into the case, alleging Easley was partly at fault. 

HOLDING

Held, P allowed to add Easley, based on “good Samaritan” doctrine laid out in Restatement §323 and §324.

REASONING

When Easley took charge of Zylka for reasons of safety he thereby assumed a duty to use reasonable care. A reasonable fact finder could conclude that Easley’s actions contributed to Zylka’s death, rendering Easley wholly or partially at fault.

Restatement §323

One who undertakes, gratuitously or for consideration, to render services to another which he should recognize as necessary for the protection of the other's person or things, is subject to liability to the other for physical harm resulting from his failure to exercise reasonable care to perform his undertaking, if 

a. his failure to exercise such care increases the risk of such harm, or

b. the harm is suffered because of the other reliance upon the undertaking.

Restatement §324

One who, being under no duty to do so, takes charge of another who is helpless adequately to aid or protect himself is subject to liability to the other for any bodily harm caused to him by (a) the failure of the actor to exercise reasonable care to secure the safety of the other while within the actor's charge, or (b) the actor's discontinuing his aid or protection, if by so doing he leaves the other in a worse position than when the actor took charge of him.

Arising from Special Relationships

Narrowly construed

Brosnahan v. Western Air Lines (8th Cir. 1989) “common carriers”

FACTS

P injured by another passenger’s attempts to stuff a leather garment bag into an overhead compartment. P sued airline for negligence.

HOLDING

An airline’s duty to supervise the boarding process for the protection of its passengers continues until boarding is completed, and the danger created by an airline’s breach of that duty does not abate until all passengers are seated with their carry-on luggage properly stowed.

JUDGMENT

L – P was injured when the forces created by airline’s negligence were still in continuous operation.

Boyette v. Trans World Airlines (Mo. App. 1997) “duties at airports”

FACTS

P got drunk on one leg of his flight and engaged in a bunch of antics at the St. Louis airport terminal that ultimately resulted in his death.

HOLDING

Common carrier’s duty to exercise the highest degree of care to safely transport its passengers and protect them while in transit is discharged once the passenger reaches a reasonably safe place.

JUDGMENT

NL – D fulfilled the duty it owed P as a common carrier one he reached the airport terminal; at this point, D’s duty as a common carrier was discharged.

Restatement §315: duties concerning third persons

There is no duty so to control the conduct of a third person as to prevent him from causing physical harm to another unless:

a. a special relation exists between actor and third person which imposes a duty upon actor to control third person’s conduct

b. a special relation exists between actor and other which gives other right to protection

Tarasoff v. Regents of the University of California (Cal. 1976)

FACTS

Poddar killed Tatiana after confiding in his psychologist, employed by UC-Berkley, that he intended to do so. Poddar’s psychologist requested campus police detain him and he be taken in for observation. Campus police detained him but then released him when he appeared rational. Poddar’s psychologist’s supervisor, the director of the psychiatry department, then directed that no further action be taken to detain Poddar. No one warned Ps, Tatiana’s parents, of Tatiana’s danger. Ps sued the Regents of the University of California, psychotherapists employed by the university hospital, and the campus police.

HOLDING

· The special relation that arises between a patient and his doctor or psychotherapist may support affirmative duties for the benefit of third persons.

· In determining whether a patient presents a serious danger of violence, a therapist is required not to render a perfect performance, but only to exercise that reasonable degree of skill, knowledge, and care ordinarily possessed and exercised by members of that professional specialty under similar circumstances.

· Public policy favoring protection of the confidential character of patient-psychotherapist communications must yield to the extent to which disclosure is essential to avert danger to others. The protective privilege ends where the public peril ends.

· The risk that unnecessary warnings may be given is a reasonable price to pay for the lives of possible victims that may be saved.

JUDGMENT

L

· In instant case, Ds did not fail to predict that Poddar presented a serious danger of violence, but were negligent in failing to warn.

· Ps have a cause of action against some Ds (Poddar’s psychologist who concluded that Poddar should be committed, director of psychiatry department who ordered no action to place Poddar in observation, and the doctors who concurred with Poddar’s psychologist that Poddar should be committed) for breach of a duty to exercise reasonable care to protect Tatiana. 

· The police defendants who determined that Poddar was rational did not have a special relationship to either Tatiana or Poddar sufficient to impose upon them a duty to warn respecting Poddar’s violent intentions.

Thomson v. County of Alameda (Cal. 1980) “innovative release program”

FACTS

The county released a juvenile offender to his mother’s residence though, Ps allege, the county knew he had extremely dangerous and violent propensities regarding young children and had indicated that he would, upon release, kill a local child. Within 24 hours of his release, he murdered Ps’ son. Ps’ suit alleged that the county breached its duty to warn parents of young children within the immediate vicinity that the juvenile offender was being released.

JUDGMENT

NL

In contrast to the specifically known victims in Tarasoff, the warnings to the general public sought by Ps would have to be made to a broad segment of the population and would only be general in nature. Such generalized warning when frequently repeated would not stimulate increased safety measures, would be difficult to give, and might jeopardize rehabilitative efforts by stigmatizing released offenders and by inhibiting their release.

Kline v. 1500 Massachusetts Avenue Corp. (D.C. Cir. 1970) “landlord & tenant”

HOLDING

The rationale of the general rule exonerating a third party from any duty to protect another from a criminal attack has no applicability to the landlord-tenant relationship in multiple dwelling houses.

· Where the landlord has notice of repeated criminal assaults and robberies, has notice that these crimes occurred in the portion of the premises exclusively within his control, has every reason to expect similar crimes to happen again, and has the exclusive power to take preventative action, it does not seem unfair to place upon the landlord a duty to take those steps which are within his power to minimize the predictable risk to his tenants.

· The theory is that, since the ability of one of the parties to provide for his own protection has been limited in some way by his submission to the control of the other, a duty should be imposed upon the one possessing control (and thus the power to act) to take reasonable precautions to protect the other one from assaults by third parties, which, at least could reasonably have been anticipated [Other similar relationships: landowner-invitee, businessman-patron, employer-employee, school district-pupil, hospital-patient, and carrier-passenger].

JUDGMENT

L

Between landlord/tenant, landlord is best equipped to guard against the predictable risk of intruders. Between landlord/police power of government, the landlord is in the best position to take the necessary protective measures.

Mandatory Contract Terms

· A rebuttal to the contractual freedom argument is that the market isn’t working properly and courts need to intervene
· Assuming that the market is working, when you impose a mandatory good (e.g. Kline: being forced to install protective measures into housing) into contracts when the market does not require this good, whoever is selling the good benefits less from it then whoever is buying it. But doesn’t necessarily mean that you will force buyers to pay more than what the good is worth because companies absorb some of the cost themselves and won’t impose ALL of the cost on the consumers. Depending on the elasticity of the supply/demand curve, sellers may not pay for any of it – price may remain the same. In this case, we may not mind transferring wealth from wealthier landlords to poorer tenants.

· Ks – don’t mess with them

· Info costs

· Paternalism

· Spillover effects

· Distribution

· Transaction costs – there are reasons why a transaction that would mutually benefit both parties does not happen

Arising from the Occupation of Land

1. Duties to Trespassers

Haskins v. Grybko (Mass. 1938) “woodchuck hunt”

HOLDING

D not liable for mere negligence that results in harm/death to a trespasser. However, D would be under an obligation to refrain from intentional injury and from willful, wanton, and reckless conduct.

JUDGMENT

NL

Herrick v. Wixom (Mich. 1899) “circus trespasser”

FACTS

P snuck into D’s circus without buying a ticket and took a seat in the audience. P was injured by a firecracker set of by a clown. P sued D for negligence.

HOLDING

Where a trespasser is discovered upon the premises by the owner/occupant, he is not beyond the pale of the law, and any negligence resulting in injury will render D guilty of negligence liable to respond in damages.

JUDGMENT

L – P’s presence was known and the danger to him from a negligent act was also known.

Restatement §§ 333-334: Obligations to trespassers

§333. General rule

Except as stated in §§334-339, a possessor of land is not liable for physical harm caused by his failure to exercise reasonable care (a) to put the land in reasonably safe condition for their reception or (b) to carry on his activities so as not to endanger them.

§334. Activities highly dangerous to constant trespassers on limited area

A possessor of land who knows that trespassers constantly intrude upon a limited area is subject to liability for failing to carry on an activity involving risk of death/serious bodily injury with reasonable care.

§337. Artificial conditions highly dangerous to known trespassers

See Pg. 259

Keffe v. Milwaukee & St. Paul R. Co. (Minn. 1875) “attractive nuisance” 

L

D knew children were attracted to the turntable and often came on it to play and that it easily revolved when left unfastened. By leaving the turntable unfastened and unguarded, it not only invited children to come upon it but made it out as an allurement, drawing children by those instincts into a hidden danger. D was bound to use care to protect them from the danger into which they were thus led, and from which they could not be expected to protect themselves.

2. Duties to Licensees

Davies v. McDowell National Bank (Pa. 1962) “inadvertent asphyxiation of licensees ( the guest rule”

NL

Social guests are gratuitous licensees. To this class, the owner of a premises is liable for bodily harm caused by a latent dangerous condition existing thereon only if he has knowledge of the condition and fails to give warning thereof, realizing that it involves an unreasonable risk to his guests and that they are not likely to discover its existence.

RULE: 

No duty to inspect your property for hidden dangers that might harm invitees – as long as D didn’t know about hidden condition

Lordi v. Spiotta (N.J. 1946) “active negligence”

FACTS

D, owner of a summer bungalow, invited P and P’s son to visit. D neglected to turn of a natural gas heater used for heating water, resulting in an explosion which killed P’s son.

JUDGMENT

L – The dangerous condition surrounding this gas heater is analogous to creating a trap for the P. D’s imperfectly turning off the gas heater was bound to make an accumulation of dangerous gas and amounted to active negligence.

HOLDING

The so-called guest rule cannot hold the proprietor of the establishment immune from answering in damages where the guest is injured by an unknown danger created by the proprietor’s negligence.

RULE

There is a duty to exercise due care in your actions

Restatements § 330, 341, 342: Obligations to licensees

§330. Licensee defined

Privileged to enter/remain on land only because of possessor’s consent.

§341. Activities dangerous to licensees

Possessor of land subject to liability for licensees’ physical harm caused by his failure to use reasonable care if and only if (a) he should expect them to not discover or realize the danger and (b) they don’t know/have reason to know of possessor’s activities and the risk involved.

§342. Dangerous conditions known to possessor

Possessor of land subject to liability for licensees’ physical harm caused by condition on the land if:

a. possessor knows/should know of condition and should realize it involves unreasonable risk of harm to licensees, and he should expect them to not discover or realize the danger

b. he fails to exercise reasonable care to make condition safe, or to warn licensees of condition and risk involved

c. licensees don’t know/have reason to know of the condition and the risk involved

See Illustrations on Pg. 263

3. Duties to Invitees

Restatement §§ 332, 341A, 343: Obligations to invitees

§332. Invitee defined

Either a public invitee (invited as a member of the public for a purpose for which land is held open to the public) or a business visitor (invited for a purpose directly or indirectly connected with business dealings with possessor of land).

See Illustrations on Pg. 266

§342A. Activities dangerous to invitees

Possessor of land liable if and only if he should expect that they will not discover or realize the danger, or will fail to protect themselves against it.

§343. Dangerous conditions known to or discoverable by possessor

Possessor of land subject to liability if and only if:

a. he knows/should discover (by exercise of reasonable care) the condition, and should realize it involves an unreasonable risk of harm to invitees

b. should expect that they will not discover/realize the danger or will fail to protect themselves against it

c. fails to exercise reasonable care to protect themselves from danger

Rowland v. Christian (Cal. 1968) “challenges to the distinctions”

California Supreme Court rendered a landmark decision that the traditional distinctions between duties owed to trespassers, licensees, and invitees had become obsolete.

· Distinctions do not reflect the major factors which should determine whether immunity should be conferred upon the possessor of land (Pg. 268).

· Reasonable people do not ordinarily vary their conduct depending upon what their status is on someone’s property, and to focus on the status of the injured party a trespasser, licensee, or invitee in order to determine whether landowner has a duty of care is contrary to modern social mores and humanitarian values.

· Civil Code §1714: Everyone is responsible for an injury caused by their want of ordinary care or skill in the management of his property.

· The proper test to be applied is whether in the management of his property he acted as a reasonable man in view of the probability of injury to others.

Carter v. Kinney (Mo. 1995) “healthy skeptics”

We are not persuaded that the licensee/invitee distinction no longer serves. The possessor’s intentions in issuing the invitation determine not only the status of the entrant but the possessor’s duty of care to that entrant.

· Reflects a careful and patient effort by courts over time to balance the interests of persons injured by conditions of land against interests of landowners to enjoy and employ their land for the purposes they wish.

· Creates fairly predictable rules within which entrants and possessors can determine appropriate conduct and juries can assess liability.

Cause in Fact

Once P has established that D acted negligently, he next must show that the negligence was the cause of his injuries.

ISSUE 1

Requirement that P show that D’s negligence was “cause in fact” of the injuries.

· Injuries would not have occurred had D used due care – “but for” D’s negligence P would not have been hurt

ISSUE 2 (next chapter)

Whether D’s negligence was “proximate cause” of P’s injuries – whether the injuries were too remote a result of the negligence to permit recovery

A. But-for Causation

New York Central R.R. v. Grimstad (2d Cir. 1920)

FACTS

P’s decedent husband, captain of a barge, fell overboard and did not know how to swim. P ran inside the cabin to grab a small line but it was too late. P sued the owner of the barge, claiming it negligently failed to provide life-saving equipment on the vessel.

JUDGMENT

NL – The proximate cause of decedent’s death is falling into the water. There is nothing to show that decedent did not drown b/c he couldn’t swim, nor is there anything to show that if there had been a life buoy on board, he would have been prevented from drowning.

Is this an action case or an inaction case? The action/inaction line is blurry.

( This is an action case – any time you introduce a product into the stream of commerce, it’s an action case.

Grady: The Lawyer’s Role

· The most common test of cause in fact is whether the harm would have occurred but for D’s failure to have taken the untaken precaution that constituted the breach of duty – viewed ex post, would the untaken precaution have prevented the accident?

· The analysis of the breach-of-duty issue has an ex ante perspective

· When courts make the same untaken precaution do dual service under rules that have opposite perspectives, they create an obvious tension.

· P may wish to allege D’s most trivial failing b/c such precautions are often highly cost-effective if only they are taken

· However, choosing a precaution that is too trivial may hurt P’s chance of prevailing on cause-in-fact element; P is bound by selection of untaken precaution in the duty phase and this duty may have no causal relationship to the injuries suffered.

Herskovits v. Group Help Cooperative of Puget Sound (Wash. 1983) “loss of chance”

ISSUE

Can an estate maintain an action for professional negligence as a result of failure to timely diagnose lung cancer, where the estate can show probable reduction in statistical chance for survival (from 39% to 25%, which is a 36% reduction) but cannot show and/or prove that with timely diagnosis and treatment, decedent would have lived to normal life expectancy?

HOLDING

Yes. To hold otherwise would be a blanket release from liability for doctors and hospitals any time there was less than a 50% chance of survival, regardless of how flagrant the negligence.

JUDGMENT

L. However, causing reduction of opportunity to recover (loss of chance) by one’s negligence does not necessitate a total recovery against negligent party for all damages caused by the victim’s death. Damages should be awarded to the injured party/his family based only on damages caused directly by premature death (e.g. lost earning and additional medical expenses).

Dumas v. Cooney (Cal. App. 1991) “loss of chance denied”

FACTS

Similar fact pattern to Herskovits. Jury instructed on the doctrine of lost chance. 

PROC. HISTORY

Trial court: Held, for P. Ds appealed on ground that trial court had mis-instructed jury and jury was permitted to hold Ds liable without finding that their negligence probably shortened P’s life. 

JUDGMENT

Court of appeals: Held, for Ds – trial court erred in instructing jury on theory of lost chance.

HOLDING

If the acts of the Ds did not actually cause P’s injury, then there is no rational justification for requiring Ds to bear the cost of P’s damages.

B. Alternative Liability

Summers v. Tice (Cal. 1948) “quail hunting”

· In cases in which multiple parties are negligent towards P, bringing about a situation where the negligence of one of them injured P, it should rest with them each to absolve himself if he can.

· Similar to Ybarra
· In Ybarra, court was considering whether the patient could avail himself of RIL, rather than where the burden of proof lay.

· Yet the effect of the decision is that P has made out a case when he has produced evidence which gives rise to an inference of negligence which was the proximate cause of the injury. It is up to Ds to explain the cause of injury.

§433A. Apportionment of Harm to Causes

Illustration 3

§433B. Burden of Proof

Illustration 10

Illustration 11

Kingston v. Chicago & N.W. Ry. Co. (Wis. 1927)

FACTS

P sued D railroad company to obtain compensation for damage to his lumber yard. A forest fire, originated by sparks emitted from D’s train, united with another fire caused by unknown origins, bore down on P’s property, and destroyed P’s lumber. The fires were of equal size before they united, and either would have destroyed P’s property on its own.

JUDGMENT

Held, for P. Affirmed.

HOLDING

· Where one who has suffered damage by fire proves the origin of a fire and the course of that fire up to the point of the destruction of his property, one has certainly established liability on the part of the originator of the fire. Granting that the union of that fire with another of natural origin, or with another of much greater proportions, is available as a defense, the burden is on D to show that, by reason of such union with a fire of such character, the fire set by him was not the proximate cause of the damage.

· P does not have the burden of specifically identifying the origin of both fires in order to recover the damages for which either or both fires are responsible.

NOTE

Most courts reject this distinction, allowing liability on facts like these in Kingston upon a finding by the jury that D’s negligence was a “substantial factor” in bringing about the harm.

Proximate Cause

A. Remoteness and Foreseeability

Ex ante causation (versus ex post “but for” causation)

( Example: If you are late for a plane, someone else gets your seat, the plan crashes, are you responsible for it? Under “but for” causation yes, but under proximate cause, no we don’t think you are responsible for it.
In re Polemis (1921)

HOLDING

· Given the breach of duty which constitutes the negligence, and given the damage as a direct result of that negligence, the anticipations of the person whose negligent act has produced the damage appear to me to be irrelevant

· If the act would or might probably cause damage, the fact that the damage it in fact causes is not the exact kind of damage one would expect is immaterial, so long as the damage is in fact caused sufficiently directly by the negligent act, and not by the operation of independent causes having no connection with the negligent act, except that they could not avoid its results.

JUDGMENT

It was negligent in discharging cargo to knock down the planks of the temporary staging, for they might easily cause some damage either to workmen or cargo in the ship. The fact that they did directly produce an unexpected result, a spark in an atmosphere of petrol vapor which caused a fire, does not relieve the person who was negligent from the damage which his negligent act directly caused.

Articulates directness test: You are responsible for your actions when those actions directly create the harm.

(What is directness? There are different definitions of directness.)

Overseas Tankship (U.K.) Ltd. v. Morts Dock & Engineering Co., Ltd. [The Wagon Mound (No. 1)] (1961)

HOLDING

· Polemis overruled??

· Liability for a consequence should be imposed on the ground that it was reasonably foreseeable, or alternatively, on the ground that it was natural or necessary or probable.

· The test is reasonable foreseeability, judged by what the reasonable man ought to foresee; it is the foresight, not the hindsight, of the reasonable man which alone can determine responsibility.

JUDGMENT

NL – Ds did not know and could not have reasonably be expected to have known that the oil was capable of being set afire when spread on water. 
Articulates the foreseeability test: You are only liable for the negligent act to the extent that the negligent act causes a foreseeable harm. Harms that you can see, given that negligent act, might arise.
Overseas Tankship (U.K.) Ltd. v. The Miller Steamship Co. [The Wagon Mound (No. 2)] (1967)

FACTS

Owners of the Wagon Mound were sued again by the owners of one of the ships destroyed in the fire.

JUDGMENT

Ds would have regarded the oil as very difficult to ignite on water, but not impossible, and would probably have considered such a fire rare but not unheard of.

HOW DID THE SAME CONDUCT PRODUCE TWO DIFFERENT HOLDINGS?

· Case 1: Ps had to worry that if possibility of fire was foreseeable, they might have been found negligent in continuing the repairs at the wharf once they saw the oil there – their contributory negligence would have completely barred recovery from Ds.

· Case 2: Ps did not have this problem, so they had a stronger incentive to prove that the danger of fire from the spilled oil was foreseeable, which they succeeded in doing to the small extent described.

Petition of Kinsman Transit Co. (2d Cir. 1964)

· The weight of authority in this country rejects the limitation of damages to consequences foreseeable at the time of the negligent conduct when the consequences are direct and the damage, although other and greater than expectable, is of the same general sort that was risked.

· We see no reason why an actor engaging in conduct which entails a large risk of small damage and a small risk of other and greater damage, of the same general sort, from the same forces, and to the same class of persons, should be relieved of responsibility for the latter simply because the chance of its occurrence, if viewed alone, may not have been large enough to require the exercise of care.

· The risk of the lesser harm was sufficient to render his disregard of it actionable.

· This does not mean that the careless actor will ALWAYS be held liable for all damages for which the forces that he risked were a cause in fact – at some point, courts will agree that what is claimed to be consequence is only fortuity.

Consider Restatement Third §29. Limitations on Liability for Tortious Conduct

An actor’s liability is limited to those physical harms that result from the risks that made the actor’s conduct tortious.

Comment j. Connection with reasonable foreseeability as a limit on liability.

See Pg. 358

Colonial Inn Motor Lodge v. Gay (Ill. App. 1997)

JUDGMENT

Summary judgment to D reversed – We cannot say as a matter of law that it was not reasonably foreseeable or inherently farfetched that a collision between a car and the side of a building could disrupt a gas line or create a fire hazard.

REASONING

· Gas lines and ignition sources are common features of buildings, including large buildings used for residential purposes.

· This case does not involve the intervention of an unforeseeable third party as an intervening or additional cause.

HOLDING

· If D’s conduct is a substantial factor in bringing about the injury, it is not necessary that the extent of the harm or the exact manner in which it occurred could reasonably have been foreseen.

· A negligent D must take P as he finds him, even if P’s “eggshell skull” results in his suffering an injury that ordinarily would not be reasonably foreseeable.

DiPonzio v. Riordan (N.Y. 1997) “turn off engine before fueling”

FACTS

P’s leg broken by a car left running that switched into gear. D gas station had a policy that patrons turn of engines while fueling.  P’s evidence was that D had failed to enforce the policy, and if it had done so, P would not have been injured.

JUDGMENT

Summary judgment granted to D.

REASONING

The scope of D’s purported duty is the class of foreseeable hazards arising from the natural and foreseeable risk of fire or explosion when a vehicle’s engine is left running in an area where gasoline is being pumped. The occurrence that led to P’s injury was clearly outside this limited class of hazards.

The reason it was negligent was b/c of the explosion.

United Novelty Co. v. Daniels (Miss. 1949)

FACTS

Ps, decedent employee’s family, sued his employer, claiming it had been negligent in instructing employee to use gasoline to clean machines in a room containing a lit gas heater.

HOLDING

???
Central of Georgia Ry. v. Price (Ga. 1898)

NL

The negligence of the company in passing P’s station was not the natural and proximate cause of P’s injury. There was the negligence of the proprietor of the hotel, over whom, the railway company neither had nor exercised any control. The injuries to the P were not the natural and proximate consequences of carrying her beyond her station, but were unusual, and could not have been foreseen or provided against by the highest practicable care.

Pridham v. Cash and Carry Building Center, Inc. (N.H. 1976)

FACTS

A clerk at D’s showroom negligently untied a rope securing some vinyl panels, causing a large pile of them to fall on P’s decedent. A doctor arrived, found P’s decedent unable to move his legs, and put him into an ambulance. On the ride to the hospital, the ambulance driver had a heart attack and drove into a tree. P’s decedent was killed in the crash. P brought a wrongful death suit against D, claiming decedent’s death was attributable to D’s clerk’s negligence in handling the vinyl panels.

JURY INSTRUCTIONS

If D is liable to P-decedent, he is also liable for any additional bodily harm resulting from normal efforts of third persons in rendering aid which the other’s injury reasonable requires irrespective of whether such acts are done in a proper or in a negligent manner. If D is found liable to P-decedent, damages would include all injuries suffered at the show room; if injuries suffered in ambulance crash are found a result of normal effort of third persons in rendering required aid, then D would be liable to P for those also.

JUDGMENT

Held, for P. D contested jury instructions. Affirmed.

Berry v. Borough of Sugar Notch (Pa. 1899)

FACTS

P, trolley car motorman, was traveling through D borough on a day with high winds that caused a tree to fall onto P’s trolley, crushing it and causing him injuries. P claimed tree was in poor condition and D was negligent in allowing it to remain there. D claimed P was travelling considerably in excess of statutory speed limits for trolley cars.

HOLDING

Did D make out a good claim of contributory negligence on P’s part???
No change in the probability b/c of the speeding – the speeding is not contributory negligence.

B. Intervening Causes

· Sometimes D commits an act of negligence that produces harm when combined w/ a subsequent act of wrongdoing (negligence or worse) by some third party.

· The question becomes whether the intervening act by the third party is a “superseding cause” that cuts of D’s liability.

Brauer v. N.Y. Central & H.R.R. Co. (N.J. App. 1918)

FACTS

D’s train collided with Ps’ wagon. Ps’ horse was killed, wagon was destroyed, and wagon’s contents were stolen by unknown parties at scene of accident. The driver in charge for P was so stunned that he was found later in a fit.

ISSUE

Is D’s negligence the proximate cause of the loss of Ps’ property, since the act of the thieves intervened?

HOLDING

Yes. The act of a third person intervening and contributing a condition necessary to the injurious effect of the original negligence will not excuse the first wrongdoer if such act ought to have been foreseen.

REASONING

The negligence which caused the collision resulted immediately in such a condition of the wagon driver that he was no longer able to protect Ps’ property; the natural, probable result of this abandonment in a large city was its disappearance; and the wrongdoer cannot escape making reparation for the loss caused by depriving P of the protection which the presence of the driver in his right senses would have afforded.

DISSENT (Garrison)
Proximate cause imports unbroken continuity b/w cause and effect which is broken by the active intervention of an independent criminal actor. This established rule of law is defeated if proximate cause is confounded w/ mere opportunity for crime. This clear distinction is not met by saying that criminal intervention should be foreseen, for this implies that crime is to be presumed, and the law is directly otherwise.

Watson v. Kentucky & Indiana Bridge & R.R. (Ky. 1910)

If the presence in the city of Louisville of the great volume of loose gas that arose from the escaping gasoline was caused by the negligence of D, the probably consequences of its coming in contact with fire and causing an explosion was too plain a proposition to admit of doubt.

Village of Carterville v. Cook (Ill. 1889)

FACTS

D village maintained a sidewalk that was elevated 6 ft above ground w/ no railings in one area. P was walking along sidewalk, using all due care, when he was inadvertently jostled by another pedestrian, causing him to fall off the sidewalk and suffer various injuries. P sued village, claiming village’s negligent failure to provide railings was a proximate cause for his damages.

HOLDING

Held, for P.

Alexander v. Town of New Castle (Ind. 1888)

FACTS

P sued the town for negligently failing to enclose a pit that had been dug in one of its streets. P was leading a gambler to jail when the gambler seized him, threw him into the open pit, and made his escape.

HOLDING

Held, for D. The evidence could not support the verdict. The gambler was clearly an intervening as well as an independent human agency in the infliction of the injuries of which P complained.

Restatement §448. Intentionally tortious or criminal acts done under opportunity afforded by actor’s negligence & §449. Tortious or criminal acts the probability of which makes actor’s conduct negligent

See Pg. 372

Scott v. Shepherd (Eng. 1773)

(Referenced in Brauer)

FACTS

D tossed a lighted firecracker into a crowd. Two men each flung it away from them to protect themselves. It landed in P’s face and put out one of his eyes. P sued D for trespass, the form of action used to complain of directly inflicted injuries.

HOLDING

P had a good trespass claim.

REASONING

All that was done subsequent to the original throwing was a continuation of the first force and the first act. The new direction and new force flow out of the first force and are not a new trespass.

NOTE

This case has retained vitality as a precedent on the question of proximate causation.

Exercises, Pg. 374

a. Lightning strike

b. Fire in the hole!

c. Delayed reaction

d. Raging bulldozer

e. Local cuisine

f. Foreseeability

Grady: An attempt at clarification

Problems of intervening conduct generally can be sorted into five categories:

1. Paradigm NIT (no intervening tort)

2. Paradigm DCE (dependent  compliance error)

3. Paradigm EFR (encouraged free radicals)

4. Paradigm NCP (no corrective precaution)

5. Paradigm IIT (independent intervening tort)

See Pg. 378

Part IV: Unintentional Torts: Products Liability

Historical Development

Escola v. Coca Cola Bottling Co. (Cal. 1944)

FACTS

· P, a waitress in a restaurant, was injured when a bottle of Coca Cola broke in her hand. P alleged that D company, which had bottled and delivered the alleged defective bottle to her employer, was negligent in selling bottles that were dangerous and likely to explode by reason of excessive pressure of gas or some other defect in the bottle.

· It appeared that there was available to the industry a commonly-used method of testing bottles for defects not apparent to the eye, which was almost infallible. Since Coca Cola bottles were subjected to these tests by the manufacturer, it is not likely that they contain defects when delivered to the bottler which were not discoverable by visual inspection.

· Under the doctrine of res ipsa loquitur, an overcharge would not ordinarily result w/o negligence—if the bottle was excessively charged, an inference of D’s negligence would arise.

· If the defect were visible, an inference of negligence from D’s failure to discover it.

HOLDING

L. Although it is not clear whether the explosion was caused by an excessive charge or a defect in the glass, neither cause would ordinarily have been present if due care had been used.

CONCURRING OPINION (Traynor)

It should be recognized that a manufacturer incurs an absolute liability when an article that he has placed on the market, knowing it is to be used w/o inspection, proves to have a defect that causes injury to a human being. Manufacturer’s negligence should no longer be singled out as the basis of P’s right to recover.

· Even if there is no negligence, public policy demands that responsibility be fixed wherever it will most effectively reduce the hazards to life and health inherent in defective products which reach the market.

· Manufacturer can anticipate and guard against hazards that the public cannot.

· The cost of an injury + loss of time/health may overwhelm an injured person—needlessly, for the risk of injury can be insured by the manufacturer and distributed among the public as a cost of doing business.

· Public has an interest in discouraging marketing of products having dangerous defects.

· Public has an interest in placing responsibility for the injuries caused when dangerous products do reach the market on the manufacturer who, even without negligence, is responsible for the product reaching the market.

· However low the risk of injury occurring is, the risk of their occurrence is a constant and general risk—there should be constant and general protection against such a risk, and the manufacturer is in the best position to afford such protection.

· Because (1) an inference of negligence may be dispelled by an affirmative showing of proper care, (2) an injured person is not ordinarily in the position to refute such evidence/identify the cause of his injury, and (3) the court leaves it to the jury to decide whether the inference has been dispelled, regardless of evidence against it, the negligence doctrine begins to look a lot like toward strict liability. It is needlessly circuitous to make negligence the basis of recovery and impose what is in reality liability w/o negligence. If public policy demands strict liability, there is no reason not to fix the manufacturer’s responsibility openly.

· The retailer, although not equipped to test a product, is under an absolute liability to his customer for the implied warranties of fitness for proposed use and merchantable quality include a warranty of safety of the product.

· This warranty is not necessarily contractual, for public policy requires that the buyer be insured at the seller’s expense against injury.

· Much would be gained if the injured person could base his action directly on the manufacturer’s warranty.

· Manufacturing processes are ordinarily either inaccessible to or beyond the ken of the general public.

· Consumers no longer have the means or skills to investigate the soundness of a product.

· Manufacturers build up consumer confidence in products through advertising and marketing devices.

· Consumers accept products on faith, relying on the reputation of the manufacturer or trademark.

· Manufacturers have sought to justify that faith by increasingly high inspection standards and replacements and refunds of defective products.

· The manufacturer’s obligation to the consumer must keep pace with the changing relationship between them.

(The manufacturer’s liability should, of course, be defined in terms of the safety of the product in normal and proper use, and should not extend to injuries that cannot be traced to the product as it reached the market.)

Greenman v. Yuba Power Products (Cal. 1963)

FACTS

P purchased a power tool from the manufacturer after seeing the tool demonstrated by the retailer and studying a brochure prepared by the manufacturer. While using the machine, a piece of wood flew out the machine and struck him on the forehead, inflicting serious injuries. About 10½ months later, P filed a complaint against the retailer and manufacturer breaches of warranties and negligence. P introduced substantial evidence that would allow the jury to reasonably conclude that the manufacturer negligently constructed the power tool. Jury also could have reasonably concluded that statements in the manufacturer’s brochure were untrue, constituted express warranties, and P’s injury was caused by their breach.

PROC. HISTORY

Trial ct. submitted to the jury only the claim alleging breach of implied warranties against the retailer and the claims alleging negligence and breach of express warranties against the manufacturer. Held, for the retailer against P and P against the manufacturer for $65,000. Manufacturer and P appealed. P seeks reversal of judgment in favor of the retailer only in the even that judgment against the manufacturer is reversed. 

ISSUES RAISED BY MANUFACTURER

· Manufacturer contends that P did not give it notice of breach of warranty within a reasonable time, pursuant to Civil Code §1769, which requires a buyer to give notice to a seller of breach of any promise or warranty within a reasonable time.

· Manufacturer claims it was prejudicial to present the warranty cause of action to the jury because it cannot be determined whether the verdict against the manufacturer was based on the negligence or warranty claim, or both.

RULE

A manufacturer is strictly liable in tort when an article he places on the market, knowing that it is to be used without inspection for defects, proves to have a defect that causes injury to a human being.

HOLDING

· Civil Code §1769’s requirement of notice is not applicable in actions by injured consumers against manufacturers with whom they have not dealt.

· The liability is not one governed by the law of contract warranties, but by the law of strict liability in tort.

· To establish a manufacturer’s liability, is it sufficient to prove an injury inflicted while P was using the product in a way in which it was intended to be used, which results from a defect in design of which P was not aware that makes the product unsafe for its intended use. 

· It is not controlling whether P selected the machine based on statements in the brochure, or because of machine’s appearance of excellence, or because he merely assumed that it would safely do the jobs it was built to do.

· The remedies of the injured consumers shouldn’t be made to depend upon the intricacies of the law of sales.

JUDGMENT

Affirmed.

· Even if P did not give manufacturer timely notice of breach of warranty, his claim is not barred.

· P established the manufacturer’s liability.

In Escola, the accident happened to the waitress, who was basically a stranger. Here we have a contract—a warranty.
Liability on the Warranty versus Liability in Tort

· Some jurisdictions follow Escola, establishing strict liability through broad readings of the implied warranty thought to accompany a product when it was put into the stream of commerce.

· Most jurisdictions follow Greenman, establishing strict liability in tort, rather than breach of warranty, as the primary theory of recovery for defective products.

· In some states, counts for breach of implied warranty still sometimes are alleged along with tort theories of recovery and may sometimes lead to recovery where the tort theory does not.

The Restatements

Restatement 2d §402a. Special liability of seller of product for physical harm to user or consumer

(1) One who sells any product in a defective condition unreasonably dangerous to the user or consumer or to his property is subject to liability for physical harm thereby caused to the ultimate user or consumer, or to his property, if

(a) the seller is engaged in the business of selling such a product, and

(b) it is expected to and does reach the user or consumer without substantial change in the condition in which it is sold.

(2) The rule stated in Subsection (1) applies although

(a) the seller has exercised all possible care in the preparation and sale of his product, and

(b) the user or consumer has not bought the product from or entered into any contractual relation with the seller.

The most heavily cited provision of Restatement 2d—foundation of many state courts products liabilities laws.

Restatement 3d. §1. Liability of commercial seller or distributor for harm caused by defective products

One engaged in the business of selling or otherwise distributing products who sells or distributes a defective product is subject to liability for harm to persons or property caused by the defect.

Restatement 3d. §2. Categories of product defect

A product is defective when, at the time of sale or distribution, it contains a manufacturing defect, is defective in design, or is defective because of inadequate instructions or warnings.  A product:

(a) containing a manufacturing defect when the product departs from its intended design even though all possible care was exercised in the preparation and marketing of the product;

(b) is defective in design when the foreseeable risk of harm posed by the product could have been reduced or avoided by the adoption of a reasonable alternative design by the seller or other distributor or a possessor in the commercial chain of distribution, and the omission of the alternative design rendered the product not reasonably safe;

(c) is defective because of inadequate instructions or warnings when the foreseeable risk of harm posed by the product could have been reduced or avoided by the provision of reasonable instructions or warnings by the seller or other distributors, or a predecessor in the commercial chain of distribution, and the omission of the instruction or warnings renders the product not reasonably safe.

Comment a. History: The liability established here draws on both warranty law and tort law. . . . Strict liability in tort for defectively manufactured products merges the concept of implied warranty, in which negligence is not required, with the tort concept of negligence, in which contractual privity is not required.

Comment c. One engaged in the business of selling or otherwise distributing: The rule here does not apply to a noncommercial seller or distributor of such products.

Comment e. Nonmanufacturing sellers or other distributors of products: Liability attaches even when such nonmanufacturing sellers or distributors do not themselves render the products defective and regardless of whether they are in a position to prevent defects from occurring. However, some states have enacted legislation that immunizes nonmanufacturing sellers/distributers from strict liability provided the manufacturer can be subject to the liability.

See Pg. 463

Negligence versus Strict Liability

· There's still the same duty of care question (or lack thereof) and same causation questions

· When you're thinking about this debate, think about it as different ways of answering the question of whether there's been a breach of duty

· To assign liability you need: duty of care, breach of that duty, but for causation and proximate causation, and damages

· Choice b/w negligence and strict liability operates only in whether there's been a breach of duty and if it would come up when someone hasn't been negligent

· You can establish breach of duty without showing negligence under strict liability regime. That's what's going on with these products liability cases. But note, that DOESN'T mean we don’t have to ask about causation.

Arguments for Products Liability

1. Least cost avoider – accident prevention [will take the proper precautionary measures and optimize performance]

2. Activity level

3. Insurance

4. Litigation costs

5. Moral/justice theories

Reasons we override contracts

1. Moral

2. Contracts of adhesion – lemons

3. Information problems

· Price signaling

· 1st party insurance

4. Paternalism

Manufacturing Defects

Manufacturing defects and design defects are strict liability standards.
Test

1. A product sold by someone in the business of selling this product.
2. The product leaves their hands in defective condition.
3. Deviates from the intended design of the product.
4. Causes damages.

Defense
Product misuse is a defense
Restatement 3d. §2, Comment a. Rationale

· The rule for manufacturing defects in (a) imposes liability whether or not the manufacturer’s quality control efforts satisfy standards of reasonableness.

· Strict liability without fault fosters several objectives:

· Encourages greater investment in product safety.

· Discourages the consumption of defective products by causing the purchase price to reflect the cost of defects/

· Reduces the transaction costs involved in litigating  that issue.

· Fairness concerns:

· In many cases manufacturer’s defects are in fact caused by manufacturer negligence but Ps have difficulty proving it. Strict liability therefore performs a function similar to res ipsa loquitur, allowing deserving Ps to succeed anyway.

· Manufacturers invest in quality control at a deliberately chosen level in deliberation of the amount of injury that will result from the activity.

· Consumers who benefit from products without suffering harm should share, through increases in costs for the products, the burden of unavoidable injury costs resulting from manufacturing defects.

· Rationales: 

· Product sellers as business entities are in a better position than are individual users and consumers to insure against such losses

· Wholesalers and retailers can pass liability costs up the chain of product distribution to the manufacturer.

· Holding retailers and wholesalers strictly liable creates incentives for them to deal only with reputable, financially responsible manufacturers and distributors.

Welge v. Planters Lifesavers Co. (7th Cir. 1994)

FACTS

An Alka Seltzer promotion, obviously there by K-Mart’s permission, invited the buyer to remove a portion of the label for the promotion. The buyer used an Exacto knife to remove the label intact.

HOLDING

· A defendant cannot defend against a products liability suit on the basis of the misuse that he invited. In a regime of comparative negligence misuse is not a defense to liability but merely reduces the P’s damages, unless the misuses is the sole cause of the accident.

· A seller who is subject to strict products liability is responsible for the consequences of selling a defective product even if the defect was introduced without any fault on his part by his supplier or by his supplier’s supplier.

· If it is the kind of accident that would not have occurred but for a defect in the product, and if it is reasonably plain that the defect was not introduced after the product was sold, the accident is evidence that the product was defective when sold.

· The P in a products liability suit is not required to exclude every possibility, however fantastic or remote, that the defect which led to the accident was caused by someone other than one of the Ds.

Magrine v. Krasnica (N.J. 1967)

FACTS

P was injured when her dentist used a hypodermic needle which broke off in P’s gums.

HOLDING

NL

It is the “large scale” enterprise which should bear the loss—the dentist here was in no better position than P, did not create the defect, and possessed no better capacity or expertise to discover or correct it than P.

DISSENT

The dentist is in the better position to point to the identity of the manufacturer or distributer; if not, the dentist should know the quality of the instrument and reliability of his source of supply.

Newmark v. Gimbel’s Inc. (N.J. 1969)

FACTS

P, a customer at D’s hair-styling salon, requested a permanent wave. The D applied a solution, which caused her to develop dermatitis of the scalp.

HOLDING

L

Such a patron should be deemed a consumer as to both manufacturer and beauty parlor operator.

HOW THE COURT DISTINGUISHED FROM MAGRINE

· The beautician is engaged in a commercial enterprise. The dentist and doctor are in a profession.

· The importance and necessity of the doctor/dentist profession protects them from an imposition of strict liability—they simply have a duty to exercise reasonable care toward their patients.

Sellers and Non-sellers??

a. Keen v. Dominick’s Finer Foods, Inc. (Ill. App. 1977)

b. Peterson v. Lou Bachrodt Chevrolet Co. (Ill. 1975)

c. Nutting v. Ford Motor Co. (App. Div. 1992)

Mexicali Rose v. Superior Court (Cal. 1992)

HOLDING

· If the injury-producing substance is natural to the preparation of the food serviced, it was reasonably expected by its very nature and the food cannot be determined unfit or defective—P has no cause of action in strict liability or implied warranty.

· If the presence of the natural substance is due to a restaurateur’s failure to exercise due care in food preparation, the injured patron may sue under a negligence theory.

DISSENT

The issue presented is too semantic.

REPLY

The dissenters misrepresent the scope and application of the holding.

NOTE

A majority of jurisdictions currently impose strict liability on providers of food for any foreign matter found in it; if a plaintiff is injured by a substance in the food that might be considered “natural,” the question typically becomes whether the diner reasonably should have expected to find the substance in the food.

Design Defects (strict liability standards)

Manufacturing defects and design defects are strict liability standards.
Test

· A product sold by someone in the business of selling this product

· The product leaves their hands in defective condition

· Defect in most states: something rendering the product unreasonably dangerous due to foreseeable risks posed by the product that could be reduced or eliminated with a reasonable alternative design—risk/utility
· Defect in some states: the design of the product poses unreasonable risks in light of reasonable consumer expectations for what the product will do

· Definition of defect can be analyzed as negligence, although manufacturers are strictly liable for putting defective products on the market.

Restatement 3d §1: Products Liability

Comment a, History
Questions of design defects and defects based on inadequate instructions or warnings arise when the specific product unit conforms to the intended design but the intended design itself, or its sale without adequate instructions or warnings, renders the product not reasonably safe. If these forms of defect are found to exist, then every unit in the same product line is potentially defective.

Strict liability or negligence???

· §2(b) and 2(c) rely on a reasonableness test traditionally used in determining whether an actor has been negligence for the resolution of claims of defective design and defects based on inadequate instructions or warning.

· Nevertheless, many courts insist on speaking of liability based on the standards described in §2(b) and 2(c) as being “strict.”

· Why?

· In many design defect cases, if the product causes injury while being put to a reasonably foreseeable use, the seller is held to have known of the risks that foreseeable attend such use.

· Some courts have sought to limit the defense of comparative fault in certain products liability contexts.

· In furtherance of this objective, they have avoided characterizing the liability test as based in negligence, thereby limiting the effect of comparative or contributory fault.

· Some courts are concerned that a negligence standard might be too forgiving of a small manufacturer who might be excused for its ignorance of risk or for failing to take adequate precautions to avoid risk.

· The concept of strict liability, which focuses on the product rather than the conduct of the manufacturer, may help make the point that a defendant is held to the expert standard of knowledge available to the relevant manufacturing community at the time the product was manufactured.

· The liability of nonmanufacturing sellers in the distributive chain is strict.

· It is no defense that they acted reasonably and did not discover a defect in the product, be it manufacturing, design, or failure to warn.

· THUS, STRICT PRODUCTS LIABILITY IS A TERM OF ART THAT REFLECTS THE JUDGMENT THAT PRODUCTS LIABILITY IS A DISCRETE AREA OF TORT LAW WHICH BORROWS FROM BOTH NEGLIGENCE AND WARRANTY.

Comment a, RATIONALE
· In contrast to manufacturing defects, design defects and defects based on inadequate instructions or warnings are predicated on a different concept of responsibility.

· Such defects cannot be determined by reference to the manufacturer’s own design/marketing standards because those are the very ones the plaintiff’s attack as unreasonable.

· Some sort of independent assessment of advantages and disadvantages—“risk-utility balancing”—is necessary.

· The various trade-offs need to be considered in determining whether accident costs are more fairly and efficiently borne by accident victims, or by consumers generally through the mechanism of higher product prices attributable to liability costs imposed by courts on product sellers.

· Subsections (b) and (c) achieve the same general objectives as does liability predicated on negligence.

· The emphasis is on creating incentives for manufacturers to achieve optimal levels of safety in designing and marketing products.

· Society doesn’t benefit from products that are excessively safe (e.g. cars that go only 20 mph) any more than it benefits from products that are too risky.

· Society benefits most when the right, or optimal, amount of product safety is achieved.

· From a fairness perspective, requiring individual users and consumers to bear appropriate responsibility for proper product use prevents careless users and consumers from being subsidized by more careful users and consumers, when the former are paid damages out of funds to which the latter are forced to contribute through higher product prices.

· The rational for imposing strict liability on manufacturers for harm caused by manufacturing defects does not apply in the context of imposing liability for defective design and defects based on inadequate instruction/warning.

· Consumer expectations as to proper product design/warning are more difficult to ascertain than in the case of a manufacturing defect.

· The element of deliberation in setting appropriate levels of design safety is not directly analogous to the setting of levels of quality control by the manufacturer.

· A manufacturer who sets his quality control at a certain level is aware that a given number of products may leave the assembly line in a defective condition and cause injury to innocent victims who generally can do nothing to avoid injury.

· However, a reasonably designed product still carries with it elements of risk that must be protected against by the user or consumer since some risks cannot be designed out of the product at reasonable cost.

Dawson v. Chrysler Corp. (3d Cir. 1980)

OVERVIEW

· Appellee driver was injured in a car accident while driving a vehicle produced by appellant vehicle manufacturer. 

· Appellee asserted product liability claims and was awarded a jury verdict and prejudgment interest. 

· Appellant sought review and asserted that the trial court should have granted a judgment notwithstanding the verdict or, in the alternative, a new trial. 

· The court held that the lower court did not err in denying appellant's motion for judgment notwithstanding the verdict. 

· There was no error in the position that appellant had a legal duty to protect appellee against the type of accident in which he was injured. 

· The jury's findings that the vehicle was not reasonably fit to withstand the accident and that the defect proximately caused the injuries were supported by the evidence. 

· A new trial was not required either. 

· The court pointed out that, while the determination of liability under the applicable state of products liability law was far from perfect, the law provided appellee with the opportunity of recovery. 

· The court found no basis in that law to overturn the jury's verdict, and the judgment was affirmed.

NJ’S LAW OF STRICT LIABILITY

If at the time the seller distributes a product, it is not reasonably fit, suitable and safe for its intended or reasonably foreseeable purposes so that users or others who may be expected to come in contact with the product are injured as a result thereof, then the seller shall be responsible for the ensuing damages.

(Rejecting the argument in Restatement 2d §402A that the defect must cause the product to be “unreasonably dangerous to the user or consumer” because this language may suggest that the plaintiff must prove that the product was unusually or extremely dangerous like the ideas of ultra-hazardous and abnormally dangerous.

NJ’S TEST FOR WHETHER A PRODUCT IS REASONABLY FIT, SUITABLE, AND SAFE FOR ITS INTENDED OR REASONABLY FORESEEABLE PURPOSES—RISK/UTILITY ANALYSIS

· The determination whether a product is reasonably fit, suitable, and safe for its intended or reasonably foreseeable purposes is to be informed by what the has been termed a "risk/utility analysis." Under this approach, a product is defective if a reasonable person would conclude that the magnitude of the scientifically perceivable danger as it is proved to be at the time of trial outweighed the benefits of the way the product was so designed and marketed.
· Seven factors that might be relevant to this balancing process of a "risk/utility analysis" are: 
· 1) The usefulness and desirability of the product its utility to the user and to the public as a whole. 
· 2) The safety aspects of the product the likelihood that it will cause injury, and the probable seriousness of the injury. 
· 3) The availability of a substitute product which would meet the same need and not be as unsafe. 
· 4) The manufacturer's ability to eliminate the unsafe character of the product without impairing its usefulness or making it too expensive to maintain its utility. 
· 5) The user's ability to avoid danger by the exercise of care in the use of the product. 
· 6) The user's anticipated awareness of the dangers inherent in the product and their avoidability, because of general public knowledge of the obvious condition of the product, or of the existence of suitable warnings or instructions. 
· 7) The feasibility, by the manufacturer, of spreading the loss by setting the price of the product or carrying liability insurance.
· If at the time the seller distributes a product, it is not reasonably fit, suitable and safe for its intended or reasonably foreseeable purposes so that users or others who may be expected to come in contact with the product are injured as a result thereof, then the seller shall be responsible for the ensuing damages.
THE COURT NOTED CONFLICTS WITHIN THIS SYSTEM

Although it is important that society devise a proper system for compensating those injured in automobile collisions, it is not at all clear that the present arrangement of permitting individual juries, under varying standards of liability, to impose this obligation on manufacturers is fair or efficient. (But since Congress designed this system, Congress should address its deficiencies).

NOTE THE RELEVANCE OF REGULATION

Compliance with the safety standards promulgated pursuant to the National Traffic and Motor Vehicle Safety Act, however, does not relieve a car manufacturer of liability. For, in authorizing the Secretary of Transportation to enact these standards, Congress explicitly provided: Compliance with any federal motor vehicle safety standard issued under this subchapter does not exempt any person from any liability under common law.
Green v. Smith & Nephew (Wis. 2001)

FACTS

P hospital worker brought suit against D glove maker, claiming that the gloves were defectively designed because the proteins in the gloves created a new allergy by their interaction with her immune system.

JURY INSTRUCTIONS—DEFECTIVE PRODUCT

· A product is said to be defective when it is in a condition not contemplated by the ordinary user or consumer which is unreasonably dangerous to the ordinary user or consumer which is unreasonably dangerous to the ordinary user or consumer, and the defect arose out of design, manufacture or inspection while the article was in the control of the manufacturer. 

· A defective product is unreasonably dangerous to the ordinary user or consumer when it is dangerous to an extent beyond that which would be contemplated by the ordinary user or consumer possessing the knowledge of the product’s characteristics which were common to the community. A product is not defective if it is safe for normal use.

· A manufacturer is responsible for harm caused by a defective and unreasonably dangerous product even if the manufacturer had no knowledge or could not have known of the risk of harm presented by the condition of the product.

REJECTION OF RESTATEMENT 3D §2(B)

· §2(b) sets the bar higher for recovery in strict products liability design defect cases than in comparable negligence cases.

· It adds to this standard the additional requirement that an injured consumer seeking to recover under strict products liability must prove that there was a “reasonable alternative design” available to the product’s manufacturer.

· Thus 2(b) increases the burden for injured consumers not only by requiring proof of the manufacturer’s negligence, but also by adding an additional—and considerable—element of proof to the negligence standard.

Two Competing Traditions in the Law of Liability for Design Defects

1. Liability based on a product’s failure to comport with a reasonable consumer’s expectations.

a. Green v. Smith & Nephew

b. Raises the issue of the importance of reasonable foresight when holding a defendant liable, discussed in Restatement 3d §2, comment a.

2. Liability based on a product’s failure to satisfy a test that balances the risks and utility of a product’s design.

a. Dawson v. Chrysler Corp.

b. The strong tend toward the risk-utility balancing endorsed in Restatement 3d §2(b)

Dreisonstok v. Volkswagenwerk A.G. (4th Cir. 1974)

FACTS

P brought suit against D vehicle maker, claiming that D’s “microbus” was negligently designed and not crashworthy because it was not furnished with sufficient “crush space” in the passenger compartment.

HOLDING

· D’s vehicle was of a special type and particular design designed to provide the owner with the maximum amount of either cargo or passenger space in a vehicle inexpensively priced and of such dimensions as to make possible easy maneuverability.

· To achieve this, the maker reduced considerably the space between the exact front of the vehicle and the driver’s compartment, which was readily discernable to anyone using the vehicle.

· There was no evidence that there was any practical way of improving the “crashability” of the vehicle that would have been consistent with the peculiar purposes of its design.

McCarthy v. Olin Corp. (2d Cir. 1997) “black talons”

DEFECTIVE DESIGN STANDARD

· A defectively designed product is one which, at the time it leaves the seller’s hands, is in a condition not reasonably contemplated by the ultimate consumer.

· This rule is tempered by the realization that some products, for example knives, must by their very nature be dangerous in order to be functional.

HOLDING

· The risk/utility test is inapplicable because the risks arise from the function of the product, not any defect in the product. There must be “something wrong” with a product before the risk/utility analysis may be applied in determining whether the product is unreasonably dangerous or defective.

· The purpose or risk/utility analysis is to determine whether the risk of injury might have been reduced or avoided if the manufacturer had used a feasible alternative design. However, the risk of injury to be balanced with the utility is a risk not intended as the primary function of the product.

JUDGMENT

· The very purpose of the Black Talon bullet is to kill or cause severe wounding. Ps concede that the Black Talons performed precisely as intended by the manufacturer.

· Here the primary function of the Black Talons is to kill or cause serious injury—there is no reason to search for an alternative safer design where the product’s sole utility is to kill and maim.

DISSENT (Calabresi)

· Several courts have suggested that the designs of some products are so manifestly unreasonable, in that they have low social utility and a high degree of danger, that liability should attach even absent proof of a “reasonable alternative design.”

· In these instances, the design feature that defines which alternatives are relevant—the capacity to injure—is precisely the feature on which the user places value and of which the plaintiff complains.

· The court would condemn the product design so defective and not reasonably safe because the extremely high degree of danger posed by its use or consumption so substantially outweighs its negligible utility that no rational adult, fully aware of the relevant facts, would choose to use or consume the product.

Failure to Warn

Test

· A species of design defects—product is unsafe because the product warning is missing.

· There needs to be a warning of foreseeable risks when the absence of the warning increases the risks of that harm occurring.

· The failure to warn claim is a negligence standard. The court is thinking about the warning that wasn’t there, and whether that warning would reduce the incidence of accident.
· Foreseeable risks that the manufacturer knew or should have known were posed by the product, that the product failed to provide reasonably adequate warning, such that it would reduce the incidents of that danger, such that the failure to provide the warning makes the product unreasonably dangerous.
American Tobacco Co. v. Grinnell (Tex. 1997)

FACTS

Grinnell began smoking Lucky Strikes as a 19-year-old in 1952. Grinnell changed to Pall Malls, also manufactured by American, a year later. After smoking for 33 years, Grinnell was diagnosed with lung cancer in July 1985. Shortly thereafter he filed this suit. He died less than a year later. Grinnell’s family continued this suit after his death, adding wrongful death and survival claims. The family alleges that American failed to warn of, and actively concealed, facts it knew or should have known, including that Grinnell could quickly become addicted and that his smoking could result in injury or death from the cancer-causing ingredients if he used the cigarettes as American intended. The also allege that, even though American knew or should have known that cigarettes were dangerous and could not be used safely, American represented to consumers that cigarettes were not harmful, dangerous, or capable of causing injury.

American Tobacco’s Argument

American is arguing that the fact that cigarettes are dangerous is common knowledge—the court acknowledged that there WAS an obvious element to the risks of smoking, but the addictiveness was not common knowledge.
· Why is “common knowledge” a defense? 

· It’s not really a separate defense. 

· But why wouldn’t we want to impose liability for an obvious harm?
· Theory: You are unlikely to prevent harm by warning people of harm they already know of. They are unlikely to change their behavior. The warning is not giving you any extra information.
PROC. HISTORY

Trial court gave summary judgment to Ds on all claims. Court of appeals reversed. This appeal followed.

HOLDING

Marketing Defect

· A defendant's failure to warn of a product's potential dangers when warnings are required is a type of marketing defect.
· The existence of a duty to warn of dangers or instruct as to the proper use of a product is a question of law.
· Generally, a manufacturer has a duty to warn if it knows or should know of the potential harm to a user because of the nature of its product.
· There is no duty to warn when the risks associated with a particular product are matters within the ordinary knowledge common to the community.
· Comments i and j to Restatement 2d §402A incorporate common knowledge into the analysis of whether a product is “unreasonably dangerous” under that section

· Restatement 2d §402A, comment i: Many products cannot possibly be made entirely safe for all consumption, and any food or drug necessarily involves some risk of harm, if only from over-consumption. That is not what is meant by "unreasonably dangerous." The article sold must be dangerous to an extent beyond that which would be contemplated by the ordinary consumer who purchases it, with the ordinary knowledge common to the community as to its characteristics.
· Restatement 2d §402A, comment j: In order to prevent the product from being unreasonably dangerous, the seller may be required to give directions or warning, on the container, as to its use. But a seller is not required to warn with respect to products, or ingredients in them, which are only dangerous, or potentially so, when consumed in excess quantity, or over a long period of time, when the danger, or potentiality of danger, is generally known and recognized.
· Common knowledge connotes a general societal understanding of the risks inherent in a specific product or class of products.
· Common knowledge is an extraordinary defense that applies only in limited circumstances. Common knowledge encompasses only those things so patently obvious and so well known to the community generally, that there can be no question or dispute concerning their existence.
· A manufacturer is required to give an adequate warning if it knows or should know that potential harm may result from use of the product. In the absence of a warning, a rebuttable presumption arises that the user would have read and heeded such warnings and instructions. A manufacturer may rebut the presumption with evidence that the plaintiff did not heed whatever warnings were given, or would not have heeded any proposed warnings.
JUDGMENT

· American established that the general ill-effects of smoking were commonly known when Grinnell started smoking in 1952. However, we also hold that American did not establish that the addictive quality of cigarettes were commonly known when Grinnell began smoking in 1952.

· The Grinnells may maintain their strict liability marketing defect claims to the extent they are based on the addictive qualities of cigarettes, if no other defenses beat those claims.

· There’s an awkwardness to this ruling.
HECHT, CONCURRING IN PART AND DISSENTING IN PART

· Restatement 2d §402A, comment i: The law is that “good tobacco is not unreasonably dangerous merely because the effects of smoking may be harmful; but tobacco containing something like marijuana may be unreasonably dangerous.” Good tobacco contains nicotine. If Grinnells are right that nicotine is addictive, then addition is merely one of the harmful effects of the tobacco itself and cannot therefore make otherwise good tobacco unreasonably dangerous.

· The fact that it is hard to quit smoking is not a new idea, suddenly revealed by the Surgeon General’s 1988 report. Few understood why it was hard or impossible to stop, but the difficulty was surely no less real merely because it could not be fully explained.

· It is an odd rule that affords recovery of damages to P, who says, “I smoked even though I knew I might get lung cancer, but I never would have done it if I had known I might become addicted.”

· If cigarettes are defective only because smoking may be addictive, Ps’ damages should be limited to those caused by the defect. Yet the court allows Ps in this case to recover just as if no one had ever suspected that smoking causes cancer.

· I agree with the court that “no expectation of safety arises with respect to cigarettes when they are purchased, but I do not understand why this fact is not fatal to the present case. I would affirm the district court’s summary judgment on all Ps’ claims.

Graves v. Church & Dwight (N.J. 1993)

FACTS

P ingested baking soda as a remedy for heartburn. The baking soda combined with his stomach acid to create a large volume of gas that caused a rupture in his stomach. He sued the manufacturer of the baking soda for, among other things, failure to warn of this possible consequence of ingesting its product.

There was a recommended dose. He took 3 times as much. But there was no warning not to take 3 times as much because it might make your stomach expand.

PROC. HISTORY

The jury found that the baking soda was defective in failing to carry a warning of the danger of stomach rupture from its use, but it also found that this failure to warn was not a proximate cause of P’s use of the product. P appealed, claiming he was entitled to a presumption that he would have heeded a proper warning if it had been provided. 

JUDGMENT

· The court of appeals agreed that P was entitled to such a presumption, but held that in this case there was sufficient evidence to rebut it:

· The evidence concerning Graves’ smoking, notwithstanding warnings on cigarette packages, was admitted without objection. Such evidence, in our view, provided the jury with a basis to make an analogy between Graves smoking in the face of the health warning on cigarettes, and his projected behavior if a warning had been on the baking soda.

· The court affirmed the jury verdict.

· Why don’t we assume a reasonable consumer standard, rather than this particular person? Why shouldn’t we decide what warning is provided, given that it’s going to the masses? Why the individualized, subjective standard?

· It’s an causation issue. If you had put the warning on it, would it have changed the person’s behavior? Did the lack of warning label cause the harm? We need to be able to believe that, had the warning been there, the harm would not have been happened.

· The presumption is that the consumer would have read the warning label had it been there. There is a presumption that consumers pay attention to these various warnings. Why do we presume this?

· It’s something kind of like res ipsa. We’re shifting the burden to the manufacturers. So the manufacturers have the burden of showing that a particular consumer would not have heeded the warning.

· Policy considerations

· Protect the innocent consumers that would have heeded the warning.

· If the burden were placed on consumers, it would be much more difficult for the consumers to prove that they would have read a warning label.

· We want to encourage companies to warn consumers of danger.

· What’s the point of a warning if we assume that no one is going to read it.

· Policy considerations

· People have an individual responsibility to be informed consumers.
· The other presumption may allow some people to recover who would not have heeded the warning.

· The heeding presumption is a move towards strict liability.

· This holding is particularly weird because it implies that smokers can NEVER bring failure to warn claims. This is probably not true.

· Another thing that may have been driving the court / a more defendable argument is that there was already a warning on the box. So it’s not clear that another warning would have been heeded.

The Heeding Presumption

· Many courts give Ps the benefits of a “heeding presumption” that they would have obeyed suitable warnings.

· If D offers no evidence to rebut, it may be considered conclusive, with P entitled to a directed verdict on the issue.

· If D offers significant evidence that P would not have obeyed a warning – he would not have read any warning under the circumstances or he was prone to disobeying safety warnings in other walks of life – then it becomes a question for the jury whether an appropriate warning would in fact have prevented P’s injuries, with the burden of persuasion on P.

· The causation element means we need to establish that the injured party would have read and heeded the warning.

· Assuming that, had there been a warning, the person would not have engaged in the particular act or consumed the product. So courts assume that the person would have heeded the warning.
· To rebut this presumption, you have to show something particular about this individual person.
Brown v. McDonald’s Corp. (Ohio 1995)

FACTS

A consumer purchased a (vegetarian) hamburger at a restaurant and had an allergic reaction to one of the ingredients (seaweed). The restaurant had a flier available that listed all ingredients, but the consumer was not given the flier and was not aware of it. The restaurant argued that the sandwich posed no risk to ordinary consumers and thus that there was no duty to warn. The consumer sued the restaurant for failure to warn. 
PROC. HISTORY

The lower court granted summary judgment in favor of the restaurant, and the consumer appealed. The court of appeals reversed.

HOLDING

Ohio Rev. Code §2307.73(A)(1)(b) asks whether a manufacturer exercising reasonable care would warn of that risk in light of both the likelihood and the seriousness of the potential harm. Within this framework, whether the plaintiff’s harm was unusual or not would be a factor in calculating whether a manufacturer exercised reasonable care in its decision not to warn. The incidence of the kind of harm at issue in the case is only one factor a jury would consider in finding a duty to warn.

JUDGMENT

Though the restaurant offered evidence that it neither knew nor should have known of the risk of an adverse reaction to the ingredient, the evidence is only probative, not dispositive. Taken together with the evidence offered by the consumer, and viewing it in a light most favorable to her, it is insufficient to merit summary judgment.

REASONING

The structure of the argument: The warning for this particular risk was inadequate. Given the product, the customer wouldn’t event think to ask for a warning for this particular risk.

· McDonald’s argument: The product is not unreasonably dangerous in the absence of this particular warning. This is not a reasonably foreseeable risk.

· Why don’t they win?

· Testimony that the occurrence is actually not as uncommon as McDonald’s says.

· This part of the test looks a lot more like a negligence analysis than strict liability. Like they are applying the Hand formula. They frame it as, what amount of harm could be avoided with this precautionary measure. The burden is the warning.
NOTE

What the plaintiff won here was not a damage award but rather the right to have a jury decide (a) whether McDonald’s had an obligation to warn in view of her evidence of the incidence and severity of her reaction to its product, and (b) whether the steps the restaurant took to notify its patrons of the ingredients used in the product – the fliers – were adequate.

The Abandonment of Restatement 2d §402A, Comment j

· In addition to the language in Brown, comment j provided that “where warning is given, the seller may reasonably assume that it will be read and heeded; and a product bearing such warning, which is safe for use if it is followed, is not in defective condition, nor is it unreasonably dangerous.

· That provision proved to be controversial.

· Restatement 3d cites Uloth approvingly.

Uloth v. City Tank Corp. (Mass. 1978)

· We decline to adopt any rule that permits a manufacturer or designer to discharge its total responsibility to workers by simply warning of the dangers of a product. Whether or not adequate warnings are given is a factor to be considered on the issue of negligence, but warnings cannot absolve the manufacturer/designer of all responsibility for the safety of the product.

· One of the primary purposes of safety devices is to guard against foreseeable situations.

· Balanced against the somewhat limited effectiveness of warnings is the designer’s ability to anticipate and protect against possible injuries. If a slight change in design would prevent serious, perhaps fatal, injury, the designer may not avoid liability by simply warning of the possible injury. In such a case, the burden to prevent needless injury is best placed on the designer/manufacturer rather than the individual user of a product.

Liriano v. Hobart Corp (2d Cir. 1999) – meat grinder!

FACTS

P was using his hand to feed meat into a meat grinder manufactured by D manufacturer whose safety guard had been removed. His hand was drawn into the grinding mechanism and severed from his arm. The meat grinder came equipped with a guard, bolted in place, that prevented the user’s hand from coming into contact with the grinding mechanism. The supermarket where P was working had removed the guard sometime after acquiring the machine. The machine included no warnings of the dangers of removing the guard or using the grinder without it; in 1962, D manufacturer began adding such warnings after learning that many purchasers were taking the safety guards off. P sued both the supermarket and the manufacturer, claiming they should be liable for failing to warn that the guard was missing and his hand could get caught in the supermarket.

PROC. HISTORY

Jury brought in verdict for P, finding him 1/3 responsible for his injury and assigning the remaining responsibility to Ds with the supermarket bearing the larger share. Ds appealed, claiming evidence was insufficient to support a verdict against them as a matter of law. Court of appeals affirmed.

REASONING

· P = 17, recently immigrated to U.S., been on job for 1 week, never given instructions for using the meat grinder, had only used the meat grinder 2-3 times.

· The mechanism that injured P was invisible to someone operating the grinder.

· One who grinds meat, like one who drives on a steep road, can benefit not only from told his activity is dangerous, but form being told of a safer way.

HOLDING

· If risk being posed by meat grinders can feasibly be reduced by attaching a safety guard, the question is not about whether the risk involved in grinding meat is sufficiently obvious that a responsible person would fail to warn of that risk, believing it would convey no helpful info; the question is, given that attaching guards is feasible, does reasonable care require that meat workers be informed that they need not accept the risks of using unguarded grinders.

· Even if most ordinary users may—as a matter of law—know of the risk of using a guard-less meat grinder, it does not follow that a sufficient number of them will—as a matter of law—also know that protective guards are available, that using them is a realistic possibility, and that they may ask that such guards be used.

· A reasonable manufacturer may have a duty to convey these pieces of information even if the danger of using a grinder itself were deemed obvious.

CONCURRENCE (Newman)

· A rule of law countenancing such seemingly contradictory results, in which a manufacturer can be held liable for failure to warn about the hazard of a meat-grinder originally equipped with a safety guard that was subsequently removed, may create an incentive for meat-grinder manufacturers not to install safety guards in the first place, thereby obtaining at least the chance to escape liability that, under this decision, is deemed appropriate for jury consideration.

· Hopefully, despite this disincentive arguably created, manufacturers might well elect to install safety guards simply because they have some humanitarian concern that hands should not be severed by their machines.

· If we note that the initial argument is open and obvious, this holding will create an incentive to just not put a safety guard on a meat grinder at all.
ROIN: How do we get around the open and obvious argument that putting your hand in a meat grinder is dangerous?

· It’s much faster to use this without a safety guard, so employees might decide to take the chance. 

· Even though it’s fairly obvious, it’s so dangerous that the obviousness doesn’t weigh out over the dangerousness.

· Maybe it’s not obvious to everyone.

· What’s “community’s” common knowledge? If this is a job with high turnover, high school kids, people who’ve been on the job a month or less, maybe we need greater warnings because common knowledge is lower here.
· The failure to warn is to not say “don’t use this without a safety guard.”
· Liriano points out that we need to think about common understanding in light of the affected group of people.

· If the product is designed for part-time 17-year-olds, then maybe a different standard is required.
Restatement 2d §402A, comment K. Unavoidably unsafe products

See Pg. 505

· Some courts responded by holding generally that manufacturers of properly made prescription drugs could not be held liable for claimed defects in the drugs’ design so long as they were accompanied by appropriate warnings.

· The more usual approach has been to apply comment k on a case-by-case basis.

· Restatement 3d §6(c) offers a different formulation. It is not yet clear how the courts will respond. One court has rejected it early.

Brooks v. Medtronic, Inc. (4th Cir. 1984)

FACTS

P suffered a heart attack and was advised by a physician at a hospital to be fitted with a pacemaker made by D. P did. He had a grievous incident in which a lead was dislodged from his heart. P brought suit against D claiming the lead used to attach it was defective because the prongs at the end were too short to remain lodged in the heart, and because D failed to warn him of the risk that the lead might come loose. It was undisputed that dislodgement of a lead is a common risk when a pacemaker is implanted. D gave all doctors, including P’s physician, written warning of the danger, but neither D nor the physician provided any warning to P.

PROC. HISTORY

· The district court instructed the jury that D had a duty to warn physicians of any dangerous characteristics of a product that were not well known to the medical community. The jury found for D.

· The court of appeals affirmed.

HOLDING

· It is well settled in a substantial majority of jurisdictions that the duty a manufacturer of ethical drugs owes to the consumer is to warn only physicians (or other medical personnel permitted by state law to prescribe drugs) of any risks or contraindications associated with that drug.

· If the prescribing physician has received adequate notice of possible complications, the manufacturer has no duty to warn the consumer. 

· THE RULE FOR DRUGS AND MEDICAL DEVICES USED IN HOSPITALS: It is the physician’s duty to remain abreast of product characteristics and, exercising an informed professional judgment, decide which facts should be told to the patient. The physician is to act as a “learned intermediary” between manufacturer and consumer because he is in the best position to understand patient’s needs and assess the risks and benefits of a particular course of treatment.

Perez v. Wyeth Laboratories (N.J. 1999)

FACTS

P used Norplant, a contraceptive device. Ps suffered from various side effects. P’s sued Norplant’s maker, claiming that D failed to adequately warn them of the possible side effects, and alleging that D began a massive advertising campaign for Norplant directed at women rather than their doctors.

HOLDING

· The learned intermediary doctrine does not apply to cases where the manufacturer of a drug is alleged to have marketed it directly to consumers in a misleading fashion.

· THE RULE FOR DIRECT-TO-CONSUMER MANUFACTURERS: The direct marketing of drugs to consumers generates a corresponding duty requiring manufacturers to warn of defects in the product.

· Given the presumptive defense that is afforded to pharmaceutical manufacturers that comply with the FDA’s comprehensive regulatory scheme for direct-to-consumer marketing of pharmaceutical products, it is fair to reinforce the regulatory scheme by allowing, in the case of direct-to-consumer marketing of drugs, patients deprived of reliable medical information to establish that the misinformation was a substantial factor contributing to their use of a defective pharmaceutical product.

The Premises of the “Learned Intermediary” Rule (As Summarized by the PEREZ Court)

1. Reluctance to undermine the doctor-patient relationship

2. Absence in the era of “doctor knows best” of need for the patient’s informed consent

3. Inability of drug manufacturer to communicate with patients

4. Complexity of the subject

(The court concluded that those rationales are all—except maybe #4—absent in the direct-to-consumer advertising of marketing drugs.)

McMahon v. Bunn-O-Matic Corp. (7th Cir. 1998)

OVERVIEW

The court affirmed a judgment in favor of coffee maker manufacturer in a products liability action brought by a couple after the wife was burned by hot coffee when her Styrofoam cup collapsed.

ARGUMENT 1

D should have warned Ps about the dangers of hot coffee. D failed to warn consumers about the severity of burns that a hot coffee could cause and that any coffee served at more than 179 degrees was a defective product

JUDGMENT

There was no duty to warn consumers because there was no proof that the 179 degree coffee was unusually hot or abnormal

ARGUMENT 2

· D should have provided a detailed warning about the severity of burns that hot liquids can cause, even if 179 degrees is a standard serving temperature.

· Although Ps knew coffee can burn, they thought that the sort of burn involved would be a painful blister (second degree burn) rather than the third degree burn P suffered.

JUDGMENT

· Insistence on more detail can make any warning, however elaborate, seem inadequate.

· Extended warnings present several difficulties, first among them that, the more text must be squeezed onto the product, the smaller the type, and the less likely is the consumer to read or remember any of it. Only pithy and bold warnings can be effective. Long passages in capital letters are next to illegible, and long passages in lower case letters are treated as boilerplate.
· Such a detailed warning (equivalent to the package insert that comes with drugs) might obscure the principal point that precautions should be taken to avoid spills.

· Indiana does not require vendors to give warnings in the detail plaintiffs contemplate. It expects consumers to educate themselves about the hazards of daily life--of matches, knives, and kitchen ranges, of bones in fish, and of hot beverages--by general reading and experience,  [*657]  knowledge they can acquire before they enter a mini mart to buy coffee for a journey.
ARGUMENT 3

The coffeemaker was defective because it kept the coffee too hot.

STATUTE

Ind. Code 33-1-1.5-3(a) 

Any person who sells any product in a defective condition unreasonably dangerous to any user or consumer is subject to liability. If the defect in question is a design defect, as opposed to a blunder in the manufacture of a well-designed product, then the party making the claim must establish that the manufacturer or seller failed to exercise reasonable care under the circumstances in designing the product. In other words, a design defect claim in Indiana is a negligence claim, subject to the understanding that negligence means failure to take precautions that are less expensive than the net costs of accidents.
JUDGMENT

· To determine whether a coffee maker is defective because it holds the beverage at 179 degrees, we must understand the benefits of hot coffee in relation to its costs. 
· As for costs, the record is silent. We do not know whether severe burns from coffee are frequent or rare. On the other side of the ledger there are benefits for all coffee drinkers.
· Without evidence that a holding temperature of 180 degrees F is of little worth to consumers, plaintiffs cannot show that the choice of a high temperature makes coffee defective.
POLICY CONSIDERATIONS
· Using the legal system to shift the costs of this injury to someone else may be attractive to the McMahons, but it would have bad consequences for coffee fanciers who like their beverage hot. First-party health and accident insurance deals with injuries of the kind Angelina suffered without the high costs of adjudication, and without potential side effects such as lukewarm coffee.
· Indiana law does not make Bunn and similar firms insurers through the tort system of the harms, even grievous ones, that are common to the human existence.
Liebeck v. McDonald’s Corp. (N.M. 1995) – The McDonald’s Coffee Case

· McDonald’s coffee was sold at a hotter temperature than everyone else’s

· Reasonable alternative product: less hot coffee

· One theory: Making someone pay just when they get caught is not a deterrence. They won’t get caught every time. So, when they do get caught, make them pay more. This will deter their conduct. Low detection = punitive damages.

Damages

Compensatory Damages = make the person whole.

· 1. compensation for economic losses (value of lost earnings, etc.)

· 2. compensation for noneconomic losses (pain and suffering, dignitary harms, shaming

*issue of the “Eggshell Plaintiff Rule” 

Punitive Damages

· Guideline cap that punitive damages cannot be more than 4 times the compensatory damages.

· These are awarded when D was really callous and disregarded people, or if the person committed the tort believing he would get away with it.
Apportioned Damages:

· Courts come up with a defendant and allot them to multiple defendants.

· Joint and several liability = every individual defendant is on the hook for the whole set of damages.  Courts can apportion it, but if it turns out that one of them can’t pay, the others are on the hook, because we want to make sure the plaintiff gets the money for that.

· Contribution Action = the defendant who can’t pay can try to get the other person to pay.

Exam Outline
1. Does the defendant have a duty of care to the plaintiff?

· Misfeasance

· Nonfeasance – “Special Relationships”

· Duty to rescue – no duty to rescue unless you put person in a situation of needing resuce, good Samaritan started the rescue, special relationships

· Duty to prevent harms by third parties – special relationships

· Duty owed by the occupation of land – duty of landowner to privileged trespassers

2. Did the defendant breach the duty to the plaintiff?

· Mostly asked under “negligence theory” – which is the reasonable person standard

· The main question asked here is, reasonable according to whom?  One way to ask this question is B < PL

· Other standard is custom: (1) whose custom?  (2) how important?

· Particular negligence claims that we’ve focused on:

· 1. Medical Malpractice – negligence claim, standard of care is different from normal reasonable person standard.  Based entirely on custom.

· 2. Effectively a negligence claim is design defects based on (1) risk-utility standard which mirrors Learned Hand/Carrol Towing standard and the other is (2) consumer expectations.

· Ask the question: what do you do when the allegedly defective nature of the product provides particular benefits?

· Also: what do you do when the allegation needs to be that the entire product is itself defective because of what its function is.

· 3. Failure to Warn claims

Failure to Warn and Design Defects are in some sense strict liability claims because they occur for anyone who produces the product, though the bulk of the test is negligence.

· What is common knowledge?

· Heeding Presumption – will the plaintiff heed the warning, given the warning?

· Other issue in negligence: how do you allocate the burden of proof?

· Res Ipsa Loquitor – the accident itself tells us it’s negligence because it speaks for itself.

· Interesting issue of when you have multiple possible actors, how do you handle that?

· Strict Liability

· 1. Harm caused by animals

· 2. Flooding as a result of artificial damns.

· 3. Abnormally dangerous activities

· What qualifies as an abnormally dangerous activity?

· 4. Respondeat Superior – employers strictly liable for torts of employees when

· 1. Was the tort committed by an employee or independent contract?

· 2. Was that person acting within the scope of their employment?

· 5. Manufacturing Claims – businesses that sell products.

· Did the product have the defect when it left the manufacturer’s hand?

· Was the seller/distributor was selling/distributing the PRODUCT or the SERVICE?

· 6. Defective Food

· Natural v. foreign distinction.

3. Causation

· Cause-in-fact (but-for causation or ex post causation) – original test is whether or not harm probably would not have occurred but for the wrongful act.

· Loss of chance test – alternative test

· Ask: What is the balance between the causation story and the claim for what the wrongful conduct was?

· Also: What do you do when you have one harm, and multiple defendants who could have done it?  Or multiple defendants who did do it but not acting together.
· Main test is foreseeability
· Odd test: Whether the FORCE giving rise to the HARM was foreseeable. (Which is a different question from whether the harm itself was foreseeable.) Ex: eggshell plaintiff; harm was predictable but the harm was just greater than you would expect because of the particular vulnerabilities of the plaintiff.
· Two issues with proximate cause
· It actually needs to increase the probability of the harm
· What do you do if b/w the negligent act and the harm, there was an intervening act by a third party.
4. Are there defenses?

· Some defenses are specific to intentional torts

· Unintentional torts

· Comparative negligence [available for strict]

· Different jurisdictions have specific rules

· Pure comparative negligence

· Modified comparative negligence: D needs to be equally or more culpable

· Express assumption of risk

· Contract out [you can’t contract out of products liability or respondeat superior]

· You can do this, but courts apply a bunch of tests that make it hard to do

· Primary assumption of risk

· Whatever harm befell you, did you assume it by the act that you engaged in?
Exam Tips

1 long issue spotter

3 short issue spotters
· You don’t want to think about the cases as a whole. Think about, as they relate to a particular step within an inquiry, what are the issues they pull out?

· Don’t engage in a lot of policy analysis. Though sometimes the policy and doctrinal analysis blur.

· Ex.: res ipsa, the problems the court is struggling with when applying this doctrine? Pockets of immunity, when Ds know they won’t be caught in these types of accidents. D knows more information about what happened than P (conspiracy of silence).

· Broader issues: if you were trying to decide if something is an abnormally dangerous activity, don’t go off on a tangent about strict liability versus negligence—they’re built into the tests and Restatement.

· When a court has a choice between Rule A and Rule B, when courts have chosen to apply them or not, it makes sense to bring in a policy argument or note the comparison b/w the policy arguments that could be made.

· When using policy, the question is how well you’ve sorted through and thought of the policy material we’ve gone over in class.

· Address arguments on the other side.

· Address the arguments worth making—you won’t have room for every element. (Ex. Battery case, nothing in the fact pattern says it wasn’t intentional, “A punched B,” then skip over the intentional element—you don’t need a whole sentence discussing why it’s intentional)

· If there is a claim to be made, it needs to be mentioned.

· If you have to be too creative to assert this cause of action, it’s less likely that it is important.

· It usually makes sense to do defenses by party by claim. Sometimes it makes sense to divide up the answer by event.

· Consider FUNCTIONS behind policy arguments. 

· This is like writing a brief to a judge—don’t arbitrarily assert policy arguments that make a doctrine good or bad.

· To assert element 1 of battery without actually talking about it: A is going to sue B for battery because B intentionally punched A in the face.
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