
Appendix A: Uniform Commercial Code
· §1-201: General Definitions

· (3) “Agreement”, as distinguished from “contract,” means the bargain of the parties in fact, as found in their language or inferred from other circumstances, including course of performance, course of dealing or usage of trade (§1-303)
· (11) “Contract”, as distinguished from “agreement,” means the total legal obligation that results from the parties’ agreement as determined by the UCC as supplemented by any other applicable laws.
· §2-105: “Goods”

· (1) “Goods” means all things (including specially manufactured goods) which are movable at the time of identification to the contract for sale other than the money in which the price is to be paid, investment securities and things in action. “Goods” also includes the unborn young of animals and growing crops and other identified things attached to realty as described in the section on goods to be severed from realty.
· §2-107: Goods to be Severed From Realty

· (1) Contract for sale of minerals (inc. oil and gas) or a structure or its materials to be removed from realty is a contract for sale of goods if they are to be severed by seller
· (2) Contract for sale apart from the land or growing crops or things attached to realty and capable of severance without material harm thereto but not described in (1) or of timber to be cut is a contract for the sale of goods whether the subject matter is to be severed by buyer or seller
· §2-203: Seals Inoperative

Unconscionability

· §2-302: Unconscionable Contract or Claus

· (1) If the court as a matter of law finds the contract or any clause of the contract to have been unconscionable at the time it was made the court may refuse to enforce the contract, or it may enforce the remainder of the contract without the unconscionable clause, or it may so limit the application of any unconscionable clause as to avoid any unconscionable result…
· §2-719: Contractual Modification or Limitation of Remedy

· (3): Consequential damages may be limited or excluded unless the limitation or exclusion is unconscionable. Limitation of consequential damages for injury to the person in the case of consumer goods is prima facie unconscionable but limitation of damages where the loss is commercial is not.
I. Illusory Promises

· §2-306: Output, Requirements and Exclusive Dealings

· (1) A term which measures the quantity by the output of the seller or the requirements of the buyer means such actual output or requirements as may occur in good faith, except that no quantity unreasonably disproportionate to any stated estimate or in the absence of a stated estimate to any normal or otherwise comparable prior output or requirements may be tendered or demanded [Laclede, Wickham & Burton]

· (2) A lawful agreement by either the seller or the buyer for exclusive dealing in the kind of goods concerned imposes unless otherwise agreed an obligation by the seller to use best efforts to supply the goods and by the buyer to use best efforts to promote the sale [Wood v. Lucy]

II. Modification and Waiver

· §3-311: Accord and Satisfaction by Use of Instrument

· §2-209: Modification, Rescission and Waiver
· (1) An agreement modifying a contract within this Article needs no consideration to be binding [no legal duty rule]
· (2) A signed agreement which excludes modification or rescission except by a signed writing cannot be otherwise modified or rescinded, but except as between merchants such a requirement on a form supplied by the merchant must be separately signed by the other party...
· (4) Although an attempt at modification or rescission does not satisfy the requirements of subsection (2) or (3) it can operate as a waiver
· (5) A party who has made a waiver affecting an executory portion of the contract may retract the waiver by reasonable notification received by the other party that strict performance will be required of any term waived, unless the retraction would be unjust in view of a material change of position in reliance on the waiver.
III. Remedies: Expectation: Sale of Goods: Seller’s Breach

· §2-711: Buyer’s Remedies in General; Buyer’s Security Interest in Rejected Goods

· (1) where seller fails to make delivery or repudiates or buyer rightfully rejects or justifiably revokes acceptance then with respect to any part, or to the whole, buyer may cancel and in addition to recovering price paid, he may:

· (a) “cover” and have damages as to all goods affected (§2-712)

· (b) recover damages for non-delivery (§2-713)

· (2) Where seller fails to deliver or repudiates, buyer may also:

· (a) if goods have been identified recover them as provided (§2-502)

· (b) in a proper case obtain specific performance or replevy (§2-716)

· (3) On rightful rejection or justifiable revocation of acceptance buyer has a security interest in goods in his possession and may hold such goods and resell them in like manner as an aggrieved seller (§2-706)

· §2-712: “Cover”

· (1) After breach buyer may “cover” by making in good faith and without unreasonable delay any reasonable purchase of or contract to purchase substitute goods
· (2) Buyer may recover contract-cover difference from seller, along with incidental and consequential damages (§2-715)
· (3) Failure to effect cover does not bar other remedies
· §2-713: Buyer’s Damages for Non-Delivery or Repudiation

· (1) Subject to proof of market price (§2-723) the measure of damages for non-delivery or repudiation by seller is the difference between market price at the time when the buyer learned of the breach and the contract price, plus incidental and consequential damages, but less expenses saved in consequence of breach.
· (2) Market price to be determined as of the place for tender or, in cases of rejection after arrival or revocation of acceptance, as of the place of arrival
· §2-715: Buyer’s Incidental and Consequential Damages

· (1) Incidentals include expenses for inspection, receipt, transportation, care, custody, plus any commercially reasonable charges associated with cover or breach
· (2) Consequentials include:
· (a) loss resulting from general or particular requirements and needs of which the seller at the time of contracting had reason to know and which could not reasonably be prevented by cover or otherwise; and
· (b) injury to person or property proximately resulting from any breach of warranty (§2-714)
· §2-714: Buyers Damages for Breach in Regard to Accepted Goods (Breach of Warranty)

· (1) Where buyer has accepted goods and given notification (§2-607(3)) he may recover for any non-conformity of tender the loss resulting from seller’s breach
· (2) Measure of damages for breach of warranty is difference at time and place of acceptance between value of goods accepted and the value they would have had if they had been as warranted, unless special circumstance show different amount
· (3) Incidentals and consequentials may also be recovered
Remedies: Expectation: Sale of Goods: Market Price

· §2-723: Proof of Market Price: Time and Place

· (1) If an action based on anticipatory repudiation comes to trial before the time for performance with respect to some or all of the goods, any damages based on market price (§2-708 / §2-713) shall be determined according to the price of such goods prevailing at the time when the aggrieved party learned of the repudiation.
· (2) If evidence of prevailing price is not readily available, reasonable substitutes may be used, as commercial judgment or usage of trade dictate
· (3) Evidence of relevant prevailing price not admissible unless party gives notice to other
· §2-724: Admissibility of Market Quotations

· When prevailing price or value of goods is at issue, reports in official publications or trade journals or newspapers or periodicals shall be admissible in evidence.
IV. Remedies: Expectation: Sale of Goods: Buyer’s Breach

· §2-703: Seller’s Remedies in General

· Where buyer wrongfully rejects or revokes acceptance of goods or fails to make a payment due on or before delivery or repudiates with respect to a part or the whole, then with respect to any goods directly affected, and if the breach is of the whole contract (§2-612) then also with respect to whole undelivered balance, seller may:
· (a) withhold delivery
· (b) stop delivery by any bailee (§2-705)
· (c) proceed under §2-704 respecting goods still unidentified to contract
· (d) resell and recover damages (§2-706)
· (e) recover damages for non-acceptance (§2-708) or the price (§2-709)
· (f) cancel
· §2-704 Seller’s Right to Identify Goods Notwithstanding Breach; Salvage

· (1) Aggrieved seller may:
· (a) identify conforming goods not already identified, if they were within his control at time he learned of breach
· (b) treat as subject of resale goods which have been intended for contract, though unfinished
· (2) When goods are unfinished, aggrieved seller may either complete the manufacture and wholly identify goods to the contract or cease manufacture and resell for scrap / salvage or proceed in any other reasonable manner
· §2-706: Sellers Resale Including Contract for Resale

· (1) Where resale is made in good faith and in commercially reasonable manner, seller may recover difference between resale price and the contract price together with any incidental damages (§2-710), but less expense saved in consequence of breach.
· (2) Method of resale
· (3) Private sale
· (4) Public sale
· (5) Secondary buyer’s rights
· (6) Accountability
· §2-708: Seller’s Damages for Non-Acceptance or Repudiation

· (1) Subject to (2) and to §2-723 the measure of damages for non-acceptance or repudiation by the buyer is the difference between the market price at the time and place for tender and the unpaid contract price together with incidentals, but less expenses saved
· (2) If measure of damages in (1) is inadequate to put the seller in as good a position as performance wqould have done then the measure of damages is the profit (including reasonable overhead) which the seller would have made from full performance, together with incidentals, due allowance for costs and due credit for payments or resale.
· §2-709: Action for the Price

· (1) When buyer fails to pay price, seller may recover incidentals and the price:
· (a) of goods accepted or of conforming goods lost or damaged within a reasonable time after risk of loss has passed to the buyer
· (b) of goods identified if seller is unable after reasonable effort to resell them at a reasonable price or circumstances indicate that such effort will fail
· (2) In action for price, seller must retain goods in his control, except that he may resell them, provided he credits proceeds to buyer
· (3) After buyer has wrongfully rejected or repudiated or revoked, a seller held not entitled to price shall nevertheless be awarded damages for non-acceptance (§2-708)
· §2-710: Seller’s Incidental Damages

· Include any commercially reasonable charges, expenses or commissions incurred in stopping delivery, in transportation, care and custody of goods after breach, in connection with return or resale of goods or otherwise resulting from breach.
Certainty

· §1-106: Remedies to be Liberally Administered (pp. 147)
· (1) Remedies provided by this Act shall be liberally administered to the end that the aggrieved party may be put in as good a position as if the other party had fully performed but neither consequential or special nor penal damages may be had except as specifically provided in this Act or by other rule of law.

· Comm.1.: Compensatory damages are often at best approximate: they have to be proved with whatever definiteness and accuracy the facts permit, but no more.

V. Liquidated Damages

· §2-718: Liquidation or Limitation of Damages; Deposits

· (1) Damages for breach by either party may be liquidated in the agreement but only at an amount which is reasonable in the light of the anticipated or actual harm caused by the breach, the difficulties of proof of loss, and the inconvenience or nonfeasibility of otherwise obtaining an adequate remedy. Unreasonably large liquidated damages voidable as a penalty.
· (2) Buyer’s breach / right to restitution of deposit
· (3) Seller’s offset of (2)
· (4) Seller remedies
· §2-719: Contractual Modification or Limitation of Remedy

· (1) Subject to (2) and (3) and §2-718:
· (a) agreement may provide for remedies in addition or to or in substitution for those provided in this Article; may also limit buyer’s remedies to return of goods and repayment or to repair and replacement of non-conforming goods, and
· (b) resort to remedy as provided is optional unless the remedy is expressly agreed to be exclusive, in which case it is the sole remedy.
· (2) where exclusive or sole remedy fails, remedy may be had under this Act
· (3) Consequential damages may be limited or excluded unless the limitation or exclusion is unconscionable. Limitations of consequential damages for injury to the person in the case of consumer goods is prima facie unconscionable but limitation of damages where the loss is commercial is not.
Specific Performance

· §2-709: [Seller’s] Action for the Price

· §2-716: Buyer’s Right to Specific Performance or Replevin

· (1) Specific performance may be decreed where the goods are unique or in other proper circumstances.
· (2) Decree for specific performance may include such terms and conditions as to payment of the price, damages, or other relief as the court may deem just.
· (3) Buyer’s right of replevin
VI. Interpretation: Usage

· §1-303: Course of Performance, Course of Dealing, and Usage of Trade

· (a) course of performance
· (b) course of dealing
· (c) usage of trade
· (d) relevance
· (e) hierarchy: express terms -> course of performance -> course of dealing -> usage
Offers & Acceptance

· §2-204: Formation in General

· (1) A contract for the sale of goods may be made in any manner sufficient to show agreement, including conduct by both parties which recognizes the existence of such a contract.
· (2) An agreement sufficient to constitute a contract for sale may be found even though the moment of its making is undetermined.
· (3) Even though one or more terms are left open a contract for sale does not fail for indefiniteness if the parties have intended to make a contract and there is a reasonably certain basis for giving an appropriate remedy.
· §2-205: Firm Offers

· An offer by a merchant to sell goods in a signed writing which by its terms gives assurance that it will be held open is not revocable, for lack of consideration, during the time stated or if no time is stated for a reasonable time, but in no event may such period of irrevocability exceed three months; but any term of assurance on a form supplied by the offeree must be signed separately by the offeror.
· §2-206: Offer and Acceptance in Formation of Contract

· (1) Unless otherwise unambiguously indicated by the language or circumstances
· (a) an offer to make a contract shall be construed as inviting acceptance in any manner and by any medium reasonable in the circumstances;
· (b) an order or other offer to buy goods for prompt or current shipment shall be construed as inviting acceptance either by a prompt promise to ship or by the prompt or current shipment of conforming or non-conforming goods; non-conforming goods / notice
· (2) Where the beginning of a requested performance is a reasonable mode of acceptance an offeror who is not notified of acceptance within a reasonable time may treat the offer as having lapsed before acceptance (cf. §54)
VII. Indefiniteness of Terms

· §2-305: Open Price Term

· §2-308: Absence of Specified Place for Delivery

· §Absence of Specific Time Provisions; Notice of Termination

VIII. Evidence: Integrated Agreements

· §2-202: Final Written Expression: Parol or Extrinsic Evidence

· Terms with respect to which the confirmatory memoranda of the parties agree or which are otherwise set forth in a writing intended by the parties as a final expression of their agreement with respect to such terms as are included therein may not be contradicted by evidence of any prior agreement…but may be explained or supplemented
· (a) by a course of performance, course of dealing, or usage of trade (§1-303)
· (b) by evidence of consistent additional terms unless the court finds the writing to have been intended also as a complete and exclusive statement of the terms of the agreement.
· §2-209: Modification, Recission and Waiver (see above)
Warranties

· §2-313: Express Warranties by Affirmation, Promise, Description, Sample

· §2-314: Implied Warranty; Merchantability; Usage of Trade

· §2-315: Implied Warranty; Fitness for Particular Purpose

· §2-316: Exclusion or Modification of Warranties

Performance: Impracticability

· §2-615: Excuse by Failure of Presupposed Conditions
· Except so far as a seller may have assumed a greater obligation and subject to §2-614 (Substituted Performance):

· (a) delay in delivery or non-delivery by a seller who complies with (b) and (c) is not a breach of his duty if performance as agreed has been made impracticable by the occurrence of a contingency the non-occurrence of which was a basic assumption on which the contract was made…

· (b) partial delivery and allocation of goods

· (c) seller must notify buyer seasonably of non-delivery and allocation
· §2-616: Procedure on Notice Claiming Excuse
· (1) Where buyer receives notification of a material or indefinite delay or an allocation justified under §2-615(c) he may by written notification to the seller as to any delivery concerned:

· (a) terminate contract

· (b) modify by agreeing to take his available quota in substitution

· (2) If after receipt of such notification from the seller the buyer fails to modify the contract within a reasonable time not exceeding 30 days, contract lapses

· (3) Provisions of this section may not be negated by agreement unless seller assumes a greater obligation under §2-615
· §2-613: Casualty to Identified Goods
· Where contract requires goods identified when contract is made and goods suffer casualty without fault of either party before risk of loss passes to the buyer, then:

· (a) if loss is total, contract is avoided; and

· (b) if loss is partial or goods have deteriorated, buyer may demand inspection and either treat contract as avoided or accept goods with due allowance

· §2-614: Substituted Performance

· (1) Where delivery or carrier facilities fail or become unavailable/impracticable but a commercially reasonable substitute is available, the substitute performance must be tendered and accepted.

· (2) If agreed means of payment fails because of government regulation, seller may withhold delivery unless buyer provides an equivalent. If delivery has already been taken, payment by the means provided by regulation discharges buyer’s obligation unless regulation is discriminatory, oppressive, or predatory.

Performance: Risk of Loss

· §2-509: Risk of Loss in the Absence of Breach

· Contractual approach to the shifting of risk:

· (1) where the contract requires seller to ship goods by carrier

· (2) where the goods are held by bailee

· (3) if seller is merchant, risk of loss passes to buyer on receipt; otherwise, risk passes on tender of delivery
· §2-510: Effect of Breach on Risk of Loss
· (1) Where tender or delivery so fails to conform as to give a right of rejection, risk of loss remains on seller until cure or acceptance

· (2) buyer’s rightful revocation, buyer’s risk of loss on seller

· (3) buyer’s anticipatory breach/repudiation, seller’s risk of loss on buyer

IX. Performance: Good Faith

· §1-201: General Definitions: “Good Faith”

· (19) honesty in fact and observance of reasonable commercial standards of dealing
· §2-306: Output, Requirements and Exclusive Dealings

· (1) Good faith measurement of output or requirements quantities; exception for unreasonably disproportionate quantities

· (2) A lawful agreement by either the seller or the buyer for exclusive dealing in the kind of goods concerned imposes unless otherwise agreed an obligation by the seller to use best efforts to supply the goods and y the buyer to use best efforts to promote their sale.

Performance: Substantial Performance

· §2-601: Buyer’s Rights on Improper Delivery

· Subject to provisions on breach of installment contracts (§2-612) and unless otherwise agreed under (§2-718; §2-719), if goods or tender of delivery fail in any respect to conform to contract, buyer may:
· (a) reject whole
· (b) accept whole
· (c) accept any commercial unit or units and reject the rest
· §2-608 Revocation of Acceptance in Whole or in Part

· The buyer may revoke his acceptance of a lot or commercial unit whose non-conformity substantially impairs its value to him if he has accepted it:
· (a) on the reasonable assumption that its non-conformity would be cured and it has not been seasonably cured; or
· (b) without discovery of such non-conformity if his acceptance was reasonably induced either by the difficulty of discovery before acceptance or by the seller’s assurances
· (2) Revocation of acceptance must occur within a reasonable time after buyer discovers or should have discovered the ground for it and before any substantial change in condition of the goods which is not caused by their own defects. It is not effective until the buyer notifies the seller of it.
· (3) A buyer who so revokes has the same rights and duties with regard to the goods involved as if he had rejected them.
· §2-612: Installment Contracts: Breach

· (1) definition of installment contracts
· (2) Buyer may reject any installment which is non-conforming if the non-conformity substantially impairs the vale of that installment and cannot be cured or if the non-conformity is a defect in the required documents; but if non-conformity does not fall within (3) and seller gives adequate assurance of cure, buyer must accept installment.
· (3) Whenever non-conformity or default with respect to one or more installments substantially impairs the value of the whole contract there is a breach of the whole. But the aggrieved party reinstates the contract if
· he accepts a non-conforming installment without seasonably notifying of cancellation, or
· if he brings an action with respect only to past installments or
· demands performance as to future installments
· §2-508: Cure by Seller of Improper Tender or Delivery; Replacement

· (1) Where any tender or delivery by the seller is rejected because non-conforming and the time for performance has not yet expired, the seller may seasonably notify the buyer of his intention to cure and may then within the contract time make a conforming delivery.
· (2) Where buyer rejects a non-conforming tender which the seller had reasonable grounds to believe would be acceptable with or without money allowance the seller may if he seasonably notifies the buyer have a reasonable time to substitute conforming tender.
X. Breach and Response: Order of Performance

· §2-507: Effect of Seller’s Tender; Delivery on Condition

· (1) Tender of delivery is a condition to the buyer’s duty to accept the goods and, unless otherwise agree, to his duty to pay for them. Tender entitles the seller to acceptance of the goods and to payment according to the contract.
· (2) Where payment is due and demanded on the delivery to the buyer of goods or documents of title, his right as against the seller to retain or dispose of them is conditional upon his making the payment due.
· §2-511: Tender of Payment by Buyer; Payment by Check

· (1) Unless otherwise agreed tender of payment is a condition to the seller’s duty to tender and complete any delivery.

· (2) means of payment

· (3) payment by check

XI. Breach and Reponse: Anticipatory Breach

· §2-610:Anticipatory Repudiation

· When either party repudiates the contract with respect to a performance not yet due the loss of which will substantially impair the value of the contract to the other, the aggrieved party may:
· (a) for a commercially reasonable time await performance by the repudiating party, or
· (b) resort to any remedy for breach (§2-703; §2-711) even though he has notified the repudiating party that he would await the latter’s performance and has urged retraction; and
· (c) in either case suspend his own performance or proceed in accordance with the Article’s provisions on the seller’s right to identify goods to the contract notwithstanding breach or to salvage unfinished goods (§2-704)
· 2-611: Retraction of Anticipatory Repudiation

· (1) Until the repudiating party’s next performance is due he can retract his repudiation unless the aggrieved party has since the repudiation cancelled or materially changed his position or otherwise indicated that he considers the repudiation final.
· (2) Retraction may be by any method which clearly indicates intent to perform, but must include assurances demanded under §2-609)
· (3) Retraction reinstates the repudiating party’s rights under the contract with due excuse and allowance to the aggrieved party for any delay occasioned by the repudiation.
XII. Breach and Response: Assurance of Performance

· 2-609: Right to Adequate Assurance of Performance

· (1) A contract for sale imposes an obligation on each party that the other’s expectation of receiving due performance will not be impaired. When reasonable grounds for insecurity arise with respect to the performance of either party the other may in writing demand adequate assurance of due performance and until he receives such assurance may if commercially reasonable suspend any performance.
· (2) Between merchants the reasonableness of grounds for insecurity and the adequacy of any assurance offered shall be determined according to commercial standards.
· (3) Acceptance of any improper delivery or payment does not prejudice the aggrieved party’s right to demand adequate assurance of future performance.
· (4) After receipt of a justified demand failure to provide within a reasonable time not exceeding thirty days such assurance of due performance as is adequate under the circumstances of the particular case is a repudiation of the contract.
· §2-702: Seller’s Remedies on Discovery of Buyer’s Insolvency

· §2-705: Seller’s Stoppage of Delivery in Transit or Otherwise

Pittsley v. Houser (FE 73): applicability of UCC in mixed goods/service transactions. Two tests: (1) inclusive or ‘predominant factor’ test; (2) severability of terms.

· See §2-107
Appendix B: Restatement
Consideration

· §1: Contract

· A contract is a promise or a set of promises for the breach of which the law gives a remedy, or the performance of which the law in some way recognizes as a duty
· §2: Promise

· (1) a promise is a manifestation of intention to act or refrain from acting in a specified way, so made as to justify a promisee in understanding that a commitment has been made
· §17: Bargain Requirement

· (1) except as stated in [Ks w/out consideration] the formation of a contract requires a bargain in which there is a manifestation of mutual assent to the exchange and a consideration
· §71: Requirement of Exchange

· (1) to consitute consideration, a performance or a return promise must be bargained for.
· (3) the performance may consist of:
· an act other than a promise
· a forbearance
· the creation, modification, or destruction of a legal relation
· (4) the performance or return promise may be given to the promisor or to some other person. It may be given by the promisee or by some other person.
· §96: Seals
XIII. Reliance

· §90: Promise Reasonably Inducing Action or Forbearance

· (1) A promise which the promisor should reasonably expect to induce action or forbearance on the part of the promisee or a third person and which does induce such action or forbearance is binding if justice can be avoided only by enforcement of the promise. The remedy granted for breach may be limited as justice requires.
XIV. Bargain

· §72: Exchange of Promise for Performance

· Except as stated in §73 [legal duty] and §74 [settlement of claims], any performance which is bargained for is consideration.
· §79: Adequacy of Consideration; Mutuality of Obligation

· If the requirement of consideration is met, there is no additional requirement of:
· (a) a gain, advantage, or benefit to the promisor or a loss, disadvantage, or detriment to the promisee; or
· (b) equivalence in the values exchanged; or
· (c) “mutuality of obligation”
XV. Duress

· §174: Duress by Physical Compulsion

· §175: Duress by Threat

· (1) If a party’s manifestation of assent is induced by improper threat by the other party that leaves the victim no reasonable alternative, the contract is voidable by the victim.
· §176: When a Threat is Improper (cf. UNIDROIT Art. 3.10)
· (1) A threat is improper if
· …(d) the threat is a breach of the duty of good faith and fair dealing under a contract with the recipient
· (2) A threat is improper if the resulting exchange is not on fair terms, and
· (a) the threatened act would harm the recipient and would not significantly benefit the party making the threat
· (b) the effectiveness of the threat inducing the manifestation of assent is significantly increased by prior unfair dealing by the party making the threat, or
· (c) what is threatened is otherwise a use of power for illegitimate ends
Mutuality

· §79: Adequacy of Consideration; Mutuality of Obligation

XVI. Illusory Promises

· §77: Illusory and Alternative Promises

· A promise or apparent promise is not consideration if by its terms the promisor or purported promisor reserves a choice of alternative performance unless
· (a) each of the alternative performances would have been consideration if it alone had been bargained for; or
· (b) one of the alternative performances would have been consideration and there is or appears to the parties to be a substantial possibility that before the promisor exercises his choice events may eliminate the alternatives which would not have been consideration.
· §76 Conditional Promise

· (1) A conditional promise is not consideration if the promisor knows at the time of making the promise that the condition cannot occur.
· (2) A promise conditional on a performance by the promisor is a promise of alternative performances within §77 unless occurrence of the condition is also promised.
XVII. Legal Duty

· §73: Performance of Legal Duty

· Performance of a legal duty owed to a promisor which is neither doubtful nor the subject of honest dispute is not consideration; but a similar performance is consideration if it differs from what was required by the duty in a way which reflects more than a pretense of bargain
XVIII. Modification and Waiver

· §89: Modification of Executory Contract

· A promise modifying a duty under a contract not fully performed on either side is binding
· (a) if the modification is fair and equitable in view of circumstances not anticipated by the parties when the contract was made; or
· (b) to the extent provided by statute; or
· (c) to the extent that justice requires enforcement in view of material change of position in reliance on the promise
· §74: Settlement of Claims

· (1) Forbearance to assert or the surrender of a claim or defense which proves to be invalid is not consideration unless
· (a) the claim or defense is in fact doubtful because of uncertainty as to the facts of the law, or
· (b) the forbearing or surrendering party believes that the claim or defense may be fairly determined to be valid
· (2) The execution of a written instrument surrendering a claim or defense by one who is under no duty to execute it is consideration if the execution of the written instrument is bargained for even though he is not asserting the claim or defense and believes that no valid claim or defense exists.
· §281: Accord and Satisfaction (cf. §279)
· (1) An accord is a contract under which an obligee promises to accept a stated performance in satisfaction of the obligor’s existing duty. Performance of the accord discharges the original duty.
· (2) Until performance of the accord, the original duty is suspended unless there is such a breach of the accord by the obligor as discharges the new duty of the obligee to accept the performance in satisfaction. If there is such a breach, the obligee may enforce either the original duty or any duty under the accord.
· (3) Breach by obligee
· §279: Substituted Contract (cf. §281)
· (1) A substituted contract is a contract that is itself accepted by the obligee in satisfaction of the obligor’s existing duty
· (2) The substituted contract discharges the original duty and breach of the substituted contract by the obligor does not give the obligee a right to enforce the original duty.
· §84: Promise to Perform a Duty in Spite of Non-occurrence of a Condition (Waiver)

· (1) promise to perform all or part of a conditional duty under an antecedent contract in spite of the non-occurrence of the condition is binding, whether the promise is made before or after the time for the condition to occur, unless
· (a) occurrence of the condition was a material part of the agreed exchange for the performance of the duty and the promisee was under no duty that it occur; or
· (b) uncertainty of the occurrence of the condition was an element of the risk assumed by the promisor.
· (2) resumption of the condition
XIX. Promises for Benefit Received

· §82: Promise to Pay Indebtedness; Effect on Statute of Limitations

· (1) A promise to pay all or part of an antecedent contractual or quasi-contractual indebtedness owed by the promisor is binding if the indebtedness is still enforceable or would be except for the effect of a statute of limitations
· (2) qualifying promises
· §83: Promise to Pay Indebtedness Discharged in Bankruptcy

· §86: Promise for Benefit Received

· (1) A promise made in recognition of a benefit previously received by the promisor from the promisee is binding to the extent necessary to prevent injustice.
· (2) A promise is not binding under Subsection (1)
· (a) if the promisee conferred the benefit as a gift or for some other reasons the promisor has not been unjustly enriched; or
· (b) to the extent that its value is disproportionate to the benefit
XX. Remedies

· §344: Purposes of Remedies

· Judicial remedies under the rules stated in this Restatement serve to protect one or more of the following interests of a promisee:
· (a) his “expectation interest” which is his interest in having the benefit of his bargain by being put in as good a position as he would have been in had the contract been performed
· (b) his “reliance interest” which is his interest in being reimbursed for loss caused by reliance on the contract by being put in as good a position as he would have been in had the contract not been made, or
· (c) his “restitution interest” which is his interest in having restored to him any benefit that he has conferred on the other party
· §345: Judicial Remedies Available

· The judicial remedies available for the protection of the interests in §344 include a judgment or order
· (a) awarding a sum of money due under the contract or as damages
· (b) requiring specific performance or enjoining non-performance
· (c) requiring restoration of a specific thing to prevent unjust enrichment
· (d) awarding a sum of money to prevent unjust enrichment
· (e) declaring the rights of the parties, and
· (f) enforcing an arbitration award
Remedies: Expectation

· §348: Alternatives to Loss in Value of Performance

· (1) If a breach delays the use of property and the loss in value to the injured party is not proved with reasonable certainty, he may recover damages based on the rental value of the property or on interest on the value of the property.
· (2) If a breach results in defective or unfinished construction and the loss in value to the injured party is not proved with sufficient certainty, he may recover damages based on:
· (a) diminution in the market price of the property caused by breach; or
· (b) reasonable cost of completing performance or of remedying the defects if that cost is not clearly disproportionate to the probable loss in value to him [Peevyhouse]
· (3) breach of promise conditioned on a fortuitous event
XXI. Mitigation

· §350: Avoidability as a Limitation on Damages

· (1) Except as stated in (2) damages are not recoverable for loss that the injured party could have avoided without undue risk, burden or humiliation
· (2) Injured party is not precluded from recovery by (1) to the extent that he has made reasonable but unsuccessful efforts to avoid loss.
XXII. Foreseeability

· §351: Unforseeability and Related Limitations on Damages

· (1) Damages are not recoverable for loss that the party in breach did not have reason to foresee as a probable result of the breach when the contract was made.
· (2) Loss may be foreseeable as a probable result of the breach because it follow from the breach

· (a) in the ordinary course of events

· (b) as a result of special circumstances, beyond the ordinary course of events, that the party in breach had reason to know

· (3) Court may limit damages for foreseeable loss by excluding recovery for loss of profits, by allowing recovery only for loss incurred in reliance, or otherwise if it concludes that in the circumstances justice so requires in order to avoid disproportionate compensation.

XXIII. Certainty

· §352: Uncertainty as a Limitation on Damages

· Damages are not recoverable for loss beyond an amount that the evidence permits to be established with reasonable certainty.
XXIV. Liquidated Damages

· §355: Punitive Damages

· Punitive damages are not recoverable for a breach of contract unless the conduct constituting the breach is also a tort for which punitive damages are recoverable.

· §356: Liquidated Damages and Penalties

· (1) Damages for breach by either party may be liquidated in the agreement but only at an amount that is reasonable in the light of the anticipated or actual loss caused by the breach and the difficulties of proof of loss. A term fixing unreasonably large liquidated damages is unenforceable on grounds of public policy as a penalty.
· (2) bond condition
XXV. Specific Performance

· §359: Effect of Adequacy of Damages

· (1) Specific performance or an injunction will not be ordered if damages would be adequate to protect the expectation interest of the injured party.
· (2) The adequacy of the damage remedy for failure to render one part of the performance due does not preclude specific performance or injunction as to the contract as a whole.
· (3) Specific performance or an injunction will not be refused merely because there is a remedy for breach other than damages, but such a remedy may be considered in exercising discretion under §357

· §360: Factors Affecting Adequacy of Damages

· In determining whether the remedy in damages would be adequate, the following circumstances are significant:
· (a) difficulty of proving damages with reasonable certainty
· (b) the difficulty of procuring a suitable substitute performance by means of money awarded as damages, and
· (c) the likelihood that an award of damages could not be collected
· §367: Contracts for Personal Service or Supervision

· (1) A promise to render personal service will not be specifically enforced.
· (2) A promise to render personal service exclusively for one employer will not be enforced by an injunction against serving another if its probable result will be to compel a performance involving personal relations the enforced continuance of which is undesirable or will be to leave the employee without other reasonable means of making a living.
XXVI. Restitution

· §370: Requirement That Benefit be Conferred

· A party is entitled to restitution only to the extent that he has conferred a benefit on the other party by way of part performance or reliance

· §371: Measure of Restitution Interest

· If a sum of money is awarded to protect a party’s restitution interest, it may as justice requires be measured by either

· (a) the reasonable value to the other party of what he has received in terms of what it would have cost him to obtain it from a person in the claimant’s position, or
· (b) the extent to which the other party’s property has been increased in value or his other interests advanced.

XXVII. Interpretation: Intent

· §20: Effect of Misunderstanding

· (1) There is no manifestation of mutual assent to an exchange if the parties attach materially different meanings to their manifestations and:
· (a) neither party knows or has reason to know the meaning attached by the other
· (b) each party knows or each party has reason to know or has reason to know the meaning attached by the other
· (2) The manifestations are operative in accordance with the meaning attached to them by one of the parties if
· (a) that party does not know of any different meaning attached by the other, and the other knows the meaning attached by the first party; or
· (b) that party has no reason to know of any different meaning attached by the other, and the other has reason to know the meaning attached by the first party
· §201: Whose Meaning Prevails

· (1) Where the parties have attached the same meaning to a promise or agreement or a term thereof, it is interpreted in accordance with that meaning.
· (2) Where the parties have attached different meanings to a promise or agreement or a term thereof, it is interpreted in accordance with the meaning attached by one of them if at the time the agreement was made:
· (a) that party did not know of any different meaning attached by the other, and the other knew the meaning attached by the first party; or
· (b) that party had no reason to know of any different meaning attached by the other, and the other had reason to know the meaning attached by the first party
· (3) Except as stated in this Section, neither party is bound by the meaning attached by the other, even though the result may be a failure of mutual assent.
XXVIII. Interpretation: Purposive Language

· §204: Supplying an Omitted Essential Term

· When the parties to a bargain sufficiently defined to be a contract have not agreed with respect to a term which is essential to a determination of their rights and duties, a term which is reasonable in the circumstances is supplied by the court.

XXIX. Interpretation: Usage

· §219: Usage

· Usage is habitual or customary practice
· §220: Usage Relevant to Interpretation

· (1) An agreement is interpreted in accordance with a relevant usage if each party knew or had reason to know of the usage and neither party knew or had reason to know that the meaning attached by the other was inconsistent with the usage.
· (2) When the meaning attached by one party accorded with a relevant usage and the other party new or had reason to know of the usage, the other is treated as having known or had reason to know the meaning attached by the first party.
· §222: Usage of Trade

· (1) A usage of trade is a usage having such regularity of observance in a place, vocation, or trade as to justify an exception that it will be observed with respect to a particular agreement. It may include a system of rules regularly observed even though particular rules are changed from time to time.
· (2) question of fact; question of law
· (3) Unless otherwise agreed, a usage of trade in the vocation or trade in which the parties are engaged or a usage of trade of which they know or have reason to know given meaning to or supplements or qualifies their agreement.
· §223: Course of Dealing
· (1) A course of dealing is a sequence of previous conduct between the parties to an agreement which is fairly to be regarded as establishing a common basis of understanding for interpreting their expressions and other conduct.

· Unless otherwise agreed, a course of dealing between two parties gives meaning to or supplements or qualifies their agreement.

XXX. Offers: What Constitutes an Offer

· §24: Offer Defined

· An offer is the manifestation of willingness to enter into a bargain, so made as to justify another person in understanding that his assent to that bargain is invited and will conclude it.
· §26: Preliminary Negotiations

· A manifestation of willingness to enter into a bargain is not an offer if the person to whom it is addressed knows or has reason to know that the person making it does not intend to conclude a bargain until he has made a further manifestation of assent.
XXXI. Offers: Lapse / Rejection / Counteroffer

· §36: Methods of Termination of Power of Acceptance

· (1) An offeree’s power of acceptance may be terminated by
· (a) rejection or counteroffer, or
· (b) lapse of time, or
· (c) revocation, or
· (d) death or incapacity of offeror or offeree
· (2) In addition, an offeree’s power of acceptance is terminated by the non-occurrence of any condition of acceptance under the terms of the offer.
· §41: Lapse of Time

· (1) An offeree’s power of acceptance is terminated at the time specified in the offer, or, if no time is specified, at the end of a reasonable time.
· (2) reasonable time is a question of fact
· (3) acceptance sent by mail; timing
· §39: Counter-Offers

· (1) A counter-offer is an offer made by an offeree to his offeror relating to the same matter as the original offer and proposing a substituted bargain differing from that proposed by the original offer.
· (2) An offeree’s power of acceptance is terminated by his making of a counter-offer, unless the offeror has manifested a contrary intention or unless the counter-offer manifests a contrary intention of the offeree.
· §59: Purported Acceptance Which Adds Qualifications

· A reply to an offer which purports to accept it but is conditional on the offeror’s assent to terms additional to or different from those offered is not an acceptance but is a counter-offer.
· §48: Death or Incapacity of Offeror or Offeree

· An offeree’s power of acceptance is terminated when the offeree or offeror dies or is deprived of legal capacity to enter into the proposed contract.
· §37: Termination of Power of Acceptance Under Option Contract

· Notwithstanding §38-§49, the power of acceptance under an option contract is not terminated by rejection or counter-offer, by revocation, or by death or incapacity of the offeror, unless the requirements are met for the discharge of a contractual duty.
XXXII. Offers; Revocation

· §42: Revocation by Communication From Offeror Received by Offeree

· An offeree’s power of acceptance is terminated when the offeree receives from the offeror a manifestation of his intention not to enter into the proposed contract.
· §45: Option Contract Created by Part Performance or Tender

· (1) Where an offer invites an offeree to accept by rendering a performance and does not invite a promissory acceptance, an option contract is created when the offeree tenders or begins the invited performance or tenders a beginning of it.
· (2) The offeror’s duty of performance under any option contract so created is conditional on completion or tender of the invited performance in accordance with the terms of the offer.
· §87: Option Contract

· (1) An offer is binding as an option contract if it
· (a) is in writing and signed by the offeror, recites a purported consideration for the making of the offer, and proposes an exchange on fair terms within a reasonable time; or
· (b) is made irrevocable by statute
· (2) An offer which the offeror should reasonably expect to induce action or forbearance of a substantial character on the part of the offeree before acceptance and which does induce such action or forbearance is binding as an option contract to the extent necessary to avoid injustice (§45; §90).
· §32: Invitation of Promise or Performance

· In case of doubt an offer is interpreted as inviting the offeree to accept either by promising to perform what the offer requests or by rendering the performance, as the offeree chooses.
· §62: Effective of Performance by Offeree Where Offer Invites Either Performance or Promise

· (1) Where an offer invites an offeree to choose between acceptance by promise and acceptance by performance, the tender or beginning of the invited performance or a tender of a beginning of it is an acceptance by performance.
· (2) Such an acceptance operates as a promise to render complete performance.
XXXIII. Acceptance

· §30: Form of Acceptance Invited

· (1) An offer may invite or require acceptance to be made by an affirmative answer in words, or by performing or refraining from performing specified act, or may empower the offeree to make a selection of terms in his acceptance.
· (2) Unless otherwise indicated by the language or the circumstances, an offer invites acceptance in any manner and by any medium reasonable in the circumstances.
· §49: Effect of Delay in Communication of Offer

· If communication of offer is delayed, period of acceptance is not extended if offeree knows or has reason to know of the delay, though due to the fault of the offeror; but if he does not, a contract can be created by acceptance within the period which would have been permissible had the offer been dispatched at the time its arrival seems to indicate.
· §60: Acceptance of Offer Which States Place, Time or Manner of Acceptance

· §63: Time When Acceptance Takes Effect [mailbox rule]

· Unless the offer provides otherwise
· (a) an acceptance made in a manner and by a medium invited by an offer is operative and completes the manifestation of mutual assent as soon as put out of the offeree’s possession, without regard to whether it ever reaches the offeror;
· (b) but an acceptance under an option contract is not operative until received
· §64: Acceptance by Telephone or Teletype [email]

· Acceptance given by telephone or other medium of substantially instantaneous two-way communication is governed by the principles applicable to acceptances where the parties are in the presence of each other.
· §65: Reasonableness of Medium of Acceptance

· §66: Acceptance Must be Properly Dispatched

· §67: Effect of Receipt of Acceptance Improperly Dispatched

· §54 Acceptance by Performance; Necessity of Notification to Offeror

· (1) Where an offer invites an offeree to accept by rendering a performance, no notification is necessary to make such an acceptance effective unless the offer requests notice
· (2) If an offeree who accepts by rendering a performance has reason to know that the offeror has no adequate means of learning of the performance with reasonable promptness and certainty, the contractual duty of the offeror is discharged unless:
· (a) the offeree exercises reasonable diligence to notify the offeror, or
· (b) the offeror learns of the performance within a reasonable time, or
· (c) the offer indicated that notification of acceptance is not required
XXXIV. Acceptance: Silence

· §69: Acceptance by Silence or Exercise of Dominion

· (1) Where an offeree fails to reply to an offer, his silence and inaction operate as an acceptance in the following cases only:
· (a) Where an offeree takes the benefit of offered services with reasonable opportunity to reject them and reason to know that they were offered with the expectation of compensation.
· (b) Where the offeror has stated or given the offeree reason to understand that assent may be manifested by silence or inaction, and the offeree in remaining silent and inactive intends to accept the offer.
· (c) Where because of previous dealings or otherwise, it is reasonable that the offeree should notify the offeror if he does not intend to accept.
· (2) An offeree who does any act inconsistent with the offeror’s ownership of offered property is bound in accordance with the offered terms unless they are manifestly unreasonable. But if the act is wrongful as against the offeror it is an acceptance only if ratified by him.
XXXV. Indefiniteness

· §33: Certainty

· (1) Even though a manifestation of intention is intended to be understood as an offer, it cannot be accepted so as to form a contract unless the terms of the contract are reasonably certain.
· (2) The terms of the contract are reasonably certain if they provide a basis for determining the existence of a breach and for giving an appropriate remedy.
· (3) The fact that one or more terms of a proposed bargain are left open or uncertain may show that a manifestation of intention is not intended to be understood as an offer or as an acceptance.
· §34: Certainty and Choice of Terms; Effect of Performance and Reliance

· (1) The terms of a contract may be reasonably certain even though it empowers one or both parties to make a selection of terms in the course of performance.
· (2) Part performance under an agreement may remove uncertainty and establish that a contract enforceable as a bargain has been formed.
· (3) Action in reliance on an agreement may make a contractual remedy appropriate even though uncertainty is not removed.
XXXVI. Evidence: Integrated Agreements

· §209: Integrated Agreements

· (1) An integrated agreement is a writing or writings constituting a final expression one or more terms of an agreement.
· (2) Whether there is an integrated agreement is to be determined by the court as a question preliminary to determination of a question of interpretation or to application of the parol evidence rule.
· (3) Where the parties reduce an agreement to a writing which in view of its completeness and specificity reasonably appears to be a complete agreement, it is taken to be an integrated agreement unless it is established by other evidence that the writing did not constitute a final expression.
· §210: Completely and Partially Integrated Agreements

· (1) A completely integrated agreement is an integrated agreement adopted by the parties as a complete and exclusive statement of the terms of the agreement.
· (2) A partially integrated agreement is an integrated agreement other than [that].
· (3) Whether an agreement is completely or partially integrated is to be determined by the court as a question preliminary to determination of a question of interpretation or to application of the parol evidence rule.
· §213: Effect of Integrated Agreement on Prior Agreements (Parol Evidence Rule)

· (1) A binding integrated agreement discharges prior agreements to the extent that it is inconsistent with them.
· (2) A binding completely integrated agreement discharges prior agreements to the extent that they are within its scope.
· (3) An integrated agreement that is not binding or that is voidable and avoided does not discharge a prior agreement. But an integrated agreement, even though not binding, may be effective to render inoperative a term which would have been part of the agreement if it had not been integrated.
· §215: Contradiction of Integrated Terms

· Except as stated in the preceding Section, where there is a binding agreement, either completely or partially integrated , evidence of prior or contemporaneous agreements of negotiations is not admissible in evidence to contradict a term of the writing.
· §216: Consistent Additional Terms

· (1) Evidence of a consistent additional term is admissible to supplement an integrated agreement unless the court finds that the agreement was completely integrated.
· (2) An agreement is not completely integrated if the writing omits a consistent additional agreed term which is:
· (a) agreed to for separate consideration; or
· (b) such a term as in the circumstances might naturally be omitted from the writing
Form Contracts

· §208: Unconscionable Contract or Term

· If a contract or term thereof is unconscionable at the time the contract is made a court may refuse to enforce the contract, enforce the remainder, or limit its application
· §211: Standardized Agreements

· (1) Except as stated in (3) where a party to an agreement signs or otherwise manifests assent to a writing and has reason to believe that like writings are regularly used to embody terms of agreements of the same type, he adopts the writing as an integrated agreement with respect to the terms included in the writing.
· (2) Such a writing is interpreted wherever reasonable as treating alike all those similarly situated, without regard to their knowledge or understanding of the standard terms of the writing.
· (3) Where the other party has reason to believe that the party manifesting such assent would not do so if he knew that the writing contained a particular term, the term is not part of the agreement.
XXXVII. Mistake

· §152: When Mistake of Both Parties Makes a Contract Void

· (1) Where a mistake of both parties at the time a contract was made as to a basic assumption on which the contract was made has a material effect on the agreed exchanges of performances, the contract is voidable by the adversely affected party unless he bears the risk of the mistake (§154).
· (2) In determining whether the mistake has a material effect on the agreed exchange of performances, account is taken of any relief by way of reformation, restitution, etc.
· §154: When a Party Bears the Risk of a Mistake

· A party bears the risk of a mistake when

· (a) the risk is allocated to him by agreement of the parties, or
· (b) he is aware, at the time the contract is made, that he has only limited knowledge with respect to the facts to which the mistake relates but treats his limited knowledge as sufficient, or
· (c) the risk is allocated to him by the court on the ground that it is reasonable in the circumstances to do so.
· §153: When Mistake of One Party Makes a Contract Voidable
· Where mistake of one party as to a basic assumption of the contract has a material effect on the exchange of performances that is adverse to him, the contract is voidable if he does not bear the risk of mistake (§154) and effect of mistake would render enforcement unconscionable or other party had reason to know.

Nondisclosure

· §159: Misrepresentation

· A misrepresentation is an assertion that is not in accord with the facts.

· §161: When Non-Disclosure is Equivalent to an Assertion

· Nondisclosure of a known fact is equivalent to an assertion of its non-existence when there is :

· (a) a failure to correct a previous assertion

· (b) a failure to correct a known mistake regarding a basic assumption

· (c) a failure to correct a known mistake regarding interpretation of a writing

· (d) a relation of trust and confidence between the parties

XXXVIII. Performance: Impracticability

· §261: Supervening Impracticability
· Where, after a contract is made, a party’s performance is made impracticable without his fault by the occurrence of an event the non-occurrence of which was a basic assumption on which the contract was made, his duty to render that performance is discharged, unless the language or the circumstances indicate the contrary.

Performance: Frustration of Purpose

· §265: Discharge by Supervening Frustration
· Where, after a contract is made, a party’s principal purpose is substantially frustrated without his fault by the occurrence of an event the non-occurrence of which was a basic assumption on which the contract was made, his duty to render that performance is discharged, unless the language or the circumstances indicate the contrary.

Performance: Good Faith

· §205: Duty of Good Faith and Fair Dealing

· Every contract imposes upon each party a duty of good faith and fair dealing in its performance and its enforcement.
XXXIX. Performance: Conditions

· §227: Standards of Preference With Regard to Conditions

· (1) in resolving doubts as to whether an event is made a condition of an obligor’s duty, and as to the nature of such an event, an interpretation is preferred that will reduce the obligee’s risk of forfeiture, unless the event is within the obligee’s control or the circumstances indicate that he has assumed the risk.
· (2) Unless the contract is of a type under which only one party generally undertakes duties, when it is doubtful whether
· (a) a duty is imposed on an obligee that an event will occur, or
· (b) the event is made a condition of the obligor’s duty, or
· (c) the event is made a condition of the obligor’s duty and a duty is imposed on the obligee that the event occur,
· the first interpretation is preferred if the event is within the obligee’s control…
· §229: Excuse of a Condition to Avoid Forfeiture

· To the extent that the non-occurrence of a condition would cause disproportionate forfeiture, a court may excuse the non-occurrence of that condition unless its occurrence was a material part of the exchange.

· §230: Event that Terminates a Duty
· (1) Except as stated in (2), if under the terms of the contract the occurrence of an event is to terminate an obligor’s duty of immediate performance or one to pay damages for breach, that duty is discharged if the event occurs.

· (2) The obligor’s duty is not discharged if occurrence of the event

· (a) is the result of a breach by the obligor of his duty of good faith and fair dealing, or
· (b) could not have been prevented because of impracticability and continuance of the duty does not subject the obligor to a materially increased burden

· §271: Impracticability as Excuse for Non-Occurrence of a Condition
· Impracticability excuses the non-occurrence of a condition if the occurrence of the condition is not a material part of the agreed exchange and forfeiture would otherwise result.

· §84: Promise to Perform a Duty in Spite of Non-Occurrence of a Condition

· See Waiver

Breach and Response: Order of Performance

· §233: Performance at One Time or in Installments

· (1) Where performances are to be exchanged under an exchange of promises, and the whole of one party’s performance can be rendered at one time, it is due at one time, unless the language or the circumstances indicate the contrary.
· (2) Where only a part of one party’s performance is due at one time under (1) if the other party’s performance can be so apportioned that there is a comparable part that can also be rendered at that time, it is due at that time, unless language or circumstances indicate the contrary.
· §234: Order of Performances

· (1) Where all or part of the performances to be exchanged under an exchange of promises can be rendered simultaneously, they are to that extent due simultaneously, unless the language or circumstances indicate the contrary.
· (2) Except to the extent stated in (1) where the performance of only one party under such an exchange requires a period of time, his performance is due at an earlier time than that of the other party, unless language or circumstances indicate the contrary.
Breach and Response: Ability to Perform

· §254: Effect of Subsequent Events on Duty to Pay Damages

· (1) A party’s duty to pay damages for total breach by repudiation is discharged if it appears after the breach that there would have been a total failure by the injured party to perform his return promise.
· (2) A party’s duty to pay damages for total breach by repudiation is discharged if it appears after the breach that the duty that he repudiated would have been discharged by impracticability or frustration before any breach by non-performance.
XL. Breach and Response: Material Breach

· §237: Effect on Other Party’s Duties of a Failure to Render Performance

· Except as stated in §240 (part performances) it is a condition of each part’s remaining duties to render performances to be exchanged under an exchange of promises that there be no uncured material failure by the other party to render any such performance due at an earlier time.
· §241: Circumstances Significant in Determining Whether a Failure is Material

· In determining whether a failure to render or to offer performance is material, the following circumstances are significant:
· (a) the extent to which the injured party will be deprived of the benefit which he reasonably expected
· (b) the extent to which the injured party can be adequately compensated for the part of that benefit of which he will be deprived
· (c) the extent to which the party failing to perform or to offer to perform will suffer forfeiture
· (d) the likelihood that the party failing to perform or to offer to perform will cure his failure, taking account of all the circumstances including any reasonable assurances
· (e) the extent to which the behavior of the party failing to perform or to offer to perform comports with standards of good faith and fair dealing.
· §242: Circumstances Significant in Determining When Remaining Duties Are Discharged

· In determining the time after which a party’s uncured material failure to render or to offer performance discharges the other party’s remaining duties to render performance under the rules stated in §237 / §238 the following circumstances are significant:
· (a) those stated in §241

· (b) the extent to which it reasonably appears to the injured party that delay may prevent or hinder him in making reasonable substitute arrangements
· (c) the extent to which the agreement provides for performance without delay, but a material failure to perform or to offer to perform on a stated day does not of itself discharge the other party’s remaining duties unless the circumstance indicate the importance of that day
XLI. Breach and Response: Repudiation

· §250: When a Statement or an Act is a Repudiation

· A repudiation is
· (a) a statement by the obligor to the obligee indicating that the obligor will commit a breach that would of itself give the obligee a claim for damages for total breach under §243

· (b) a voluntary affirmative act which renders the obligor unable or apparently unable to perform without such a breach.
· §243: Effect of a Breach by Non-Performance as Giving Rise to a Claim for Damages for Total Breach

· (1) With respect to performances to be exchanged under an exchange of promises, a breach by non-performance gives rise to a claim for damages for total breach only if it discharges the injured parties remaining duties to render such performance, other than a duty to render an agreed equivalent under §240

· (2) Except as stated in (3) a breach by non-performance accompanied or followed by a repudiation gives rise to a claim for damages for total breach.
· (3) Where at the time of the breach the only remaining duties of performance are those of the party in breach and are for the payment of money in installments not related to one another, his breach by non-performance as to less than the whole, whether or not accompanied or followed by a repudiation, does not give rise to a claim for damages for total breach.
· (4) In any case other than those stated in the preceding subsections, a breach by non-performance gives rise to a claim for total breach only if it so substantially impairs the value of the contract to the injured party at the time of the breach that it is just in the circumstances to allow him to recover damages based on all his remaining rights to performance.
· §253: Effect of a Repudiation as a Breach and on Other Party’s Duties

· (1) Where an obligor repudiates a duty before he has committed a breach by non performance and before he has received all of the agreed exchange for it, his repudiation alone gives rise to a claim for damages for total breach.
· (2) Where performances are to be exchanged under an exchange of promises, one party’s repudiation of a duty to render performances discharges the other party’s remaining duties to render performance.
· §256: Nullification of Repudiation or Basis for Repudiation

· (1) The effect of a statement as constituting a repudiation (§250) or the basis for a repudiation (§251) is nullified by a retraction of the statement if notification of the retraction comes to the attention of the injured party before he materially changes his position in reliance on the repudiation or indicates to the other party that he considers the repudiation to be final.
· (2) The effect of events other than a statement as constituting a repudiation under §250 or the basis for a repudiation under §251 is nullified if, to the knowledge of the injured party, those events have ceased to exist before he materially changes his position in reliance on the repudiation or indicates to the other party that he considers the repudiation to be final.
Breach and Response: Assurance of Performance

· §251: When Failure to Give Assurance May be Treated as a Repudiation

· (1) Where reasonable grounds arise to believe that the obligor will commit a breach by non-performance that would of itself give the obligee a claim for damages for total breach under §243, the obligee may demand adequate assurance of due performance and may, if reasonable, suspend any performance for which he has not already received the agreed exchange until he receives such assurance.
· (2) The obligee may treat as a repudiation the obligor’s failure to provide within a reasonable time such assurance of due performance as is adequate in the circumstances of the particular case.
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