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#frugism – stressed by Frug

#exam – points to work into exam if possible/necessary

#policy – policy arguments (besides explicit arguments)
Four Basic Areas of Contract Law

· What promises should the law enforce?
· Remedies for breach of contract.
· How are contracts formed?
· Performance and Breach.
Effective Legal Argument

· Understand that any issue can be argued from both sides
· Elements of the Argument:
· Law is on my side
· Justification (“and it's a good thing too…”).  Important because both sides will show first part so need to show why it makes sense to hold in your favor.
Three Approaches to Arguments of Justification 

· Fairness – cultural mores, etc.
· Consequentialist – societal consequences of a legal decision
· Role of the Courts – why it would be good or bad for the court to intervene in a particular way in a particular case
Policy/General Themes
· US contract law shows tendency towards lowering cost of breach
· Law governs relationships between men (private law) and relations between men and state (public law)

· We have this concept that people should be able to form whatever contracts they want, but then the whole casebook is full of exceptions

· We want to channel contracts and facilitate their formation

Final Thoughts

· Organization: Generally no more than (3) major issues – organize doctrines under the umbrella of these major issues and use consideration/damages/assent/performance as “headings” for doctrines if possible

· Cite UCC, Restatements, cases – don’t quote or restate facts
· HAVE to mention UCC in UCC cases (sale of goods) – WILL NOT APPEAR on every exam
· Use Restatements and UCC as mutual support
· Cite rule by naming case, Restatement section, etc
· Use Eisenberg’s table of contents
· UCC §1-103 – see common law if UCC is silent on issue
I. Doctrine of Consideration: What Promises Should the Law Enforce?

Chapter 1: Donative Promises, Form, and Reliance

Promise – manifestation of an intention to act (or refrain from acting) in a specified way, so made as to justify a promisee in understanding that a commitment has been made – RS §2(1)
Contract – promise enforceable by law (performance is a duty; remedy for breach) – RS §1
Requirement of a Bargain – formation of a contract requires a bargain in which there is a manifestation of mutual assent to the exchange and a consideration – RS §17
Consideration – to constitute consideration, a performance (or a return promise) must be bargained for – promise sought in exchange for promise.  Performance may consist of (1) an act other than a promise, (2) a forbearance, or (3) the modification of a legal duty – RS §71

1. Simple Donative Promises

· Gift vs. Promise

· Gift promises generally unenforceable (absent reliance or some other special element)
· Completed gift promises are recognized as valid and binding legal transaction and cannot be reversed by donor (absent fraud)
· Methods of Gifting
· Delivery of possession of the gift to the donee

· Deed of gift or inter vivos document of transfer

· Trust

Dougherty v. Salt*
· Facts
· Aunt Tillie gave Charley a $3,000 promissory note
· She died and her estate refused to pay Charlie so he sued
· Holding/Reasoning
· Tillie didn’t know correct form to make gift legal, so filled out a form that judge (Cardozo) held was unenforceable for lack of consideration
· Promise becomes an enforceable contract only when some consideration is provided by all parties involved
Argument: Gift Promises Should Not Be Enforceable

· Fairness – reach of such a promise does not damage promisee, who promised nothing in return; also gift promises made at emotionally charged moments, and so don’t reflect true will of promisor.  Situations may also change. Promissee is often morally obliged to release repenting donative promisor under morality of aspiration.
· Consequentialist – who wants a world in which every promise made must be enforced?  Promisor needs ability in such circumstances to change mind.  People will be more reluctant to make promises so less gifting
· Role of Courts – overload court if forced to enforce every promise made; also, evidentiary problems of proving whether such a promise was made at all
Argument: Gift Promises Should Be Enforceable

· Fairness – unfair to promisor who cannot make legally binding promise; goes against free will. Beneficial reliance. Promisor is obliged to keep promise under morality of duty.
· Consequentialist – people should be able to rely on promises, regardless of consideration, etc., would cut down on empty promises, etc.
· Role of Courts – who are the court’s to say that there is no consideration of a kind, that promisor did not get something (recognition, gratitude) in return for the donative promise?  Aunt Tillie didn’t know the correct form to use so making everyone have access to this legal knowledge will greatly increase the complexity of issue and role of lawyers.
2. Form

· A [gift] promise can be enforceable if in proper form (will, trust, inter vivos transfer, seal)
· Reasons for relying on form to determine enforceablility:
· Evidentiary: correct form provides proof that a promise was made (protect citizen and court against manufactured evidence)
· Cautionary: form lets people know that promise is legally enforceable (safeguard individual against their own rashness)
· Channeling: helps court determine quickly if the promise is enforceable (ensure awareness that actions may have legal significance and simplify administration of justice)
· Deterrence: won’t enforce suspect promises/want to prevent coercion, etc. (unwillingness to enforce suspect or marginal transaction types)
· Nominal consideration usually not binding – form but not the substance of a bargain
· Narrow exception to general rule that court does not look at adequacy of consideration
Schnell v. Nell*
· Facts
· Promise to pay three gifts of $200 in exchange for 1¢
· Holding/Reasoning
· Court held that inadequacy of consideration will not usually void an agreement, but in this case the 1¢ is “merely nominal, and intended to be so”
· Had consideration been almost anything non-monetary it likely would have counted—money has absolute value—courts can clearly determine adequacy
· Moral consideration does not support a promise
· Promise to make a gift for nominal consideration or out of moral obligation is unenforceable for lack of consideration
Argument: Nominal Consideration Should Not Be Enforceable (Substance over Form):

· Bargain must be a bargain in fact rather than just in form – justice, etc.
· Must be patently inadequate to be nominal – does not effect the vast majority of contracts
Argument: Nominal Consideration Should Be Enforceable (Form over Substance):

· Would make consideration doctrine easier to apply
· Nominal consideration is an effective replacement for the abandoned device of the seal
· Role of Courts – Not the role of the courts to determine the adequacy of consideration
What should Charlie have done? (Give aunt Teddy bear, painting, etc. for consideration)

· Are these nominal since Aunt Tillie may not view them as the price of the $3,000?
· No.  The court doesn’t want to go into each case (except where obvious e.g., penny for $200) – role of the courts argument #policy
Conditional Donative Promises vs. Conditional Bargain Promises:

· Bargain if parties view performance of the condition as price of promise (I will buy you a t-shirt if you meet me at the coop—can be gift and have to be there to receive it, or the trip to the store is the consideration)
3. Element of Reliance

Kirksey v. Kirksey*
· Facts
· Brother-in-law promised sister house and land after husband died
· Sister sold land, traveled 60 miles and lived on land for two years before asked to leave
· Holding/Reasoning
· Court held that the house was a gift so no consideration
· Could be viewed as a conditional donative promise—she has to move to receive the land
· Or could be bargain—he is getting the benefit of her company, getting her to work the land

· Can’t tell what exactly was promised
· Reflects axiom of classical contract law was that only a bargain is consideration

· Result overthrown in 1932 with creation of §90 (promissory estoppel doctrine)
Estoppel in pais or Equitable Estoppel
· doctrine that prevents a person from denying the truth of a statement of fact given to another person and that that person has foreseeably relied upon

· If A has made statement of fact to B and B has foreseeably relied on statement, A is prevented – “estopped” – from denying the truth of statement
Griswold

· Facts

· Told lender he could be paid back in grain if borrower defaulted on loan, but grain was never actually there

· Borrower defaulted, lender asked for grain, couldn’t get it

· Holding/Reasoning

· This is enforceable because lender relied on the statement of fact about the grain

· Illustration of “equitable estoppel” or “estoppel in pais”
Reliance Principle

· Definition: When one person (A) uses words or actions that he knows or should know would induce another (B) to reasonably believe that A is committed to take a certain course of action and A knows or should know that B would incur costs if A doesn’t take action, A should take steps to ensure that if he doesn’t take the action, B will not suffer a loss

· Has not received formal recognition to the extent of promissory estoppel and estoppel in pais but has been explicitly recognized by leading judges

Times-Mirror

· Facts
· City of Los Angeles planned a civic center that would embrace land used by newspaper plant
· Times-Mirror chose to expand operation in a new plant because city instituted condemnation proceedings under power of eminent domain to secure Times-Mirror property
· Later city decided it did not want to purchase Times-Mirror property because of high value
· Holding/Reasoning
· CA Supreme Court held that City estopped by its conduct from abandoning the proceedings
· Not estoppel in pais since no misrepresentation of fact
· Not promissory estoppel since bringing of proceedings was not a promise
· Suggests a broader reliance principle that transcends these two
· Conduct induced reliance that made it binding—no promise was necessary

RS §90 – Reliance (promissory estoppel) 

· A promise which the promisor should reasonably expect to induce action or forbearance on the part of the promisee or a third person and which does induce such action or forbearance is binding if injustice can be avoided only by enforcement of the promise

Feinberg v. Pfeiffer Co.*
· Facts
· Company promised Feinberg $200/month for life upon retirement
· Feinberg kept working but soon retired because of promised pension; company stopped paying pension after certain time
· Holding/Reasoning
· Gratuitous (and thus unenforceable) promise is nevertheless transformed into a binding and enforceable contract if the promisee reasonably and detrimentally relies on the promise - §90 
· She relied on pension in deciding to retire—gave up opportunity to continue working – which she was capable of doing
· Promise not enforceable if one looks only to the bargain theory – no consideration (court says her previous work for the company doesn’t qualify)
Hayes*
· Different from Feinberg—promissory estoppel doesn’t work

· Hayes was intending to retire before he was told of the annual gift (pension)—so there was no inducement to retire

· He did not forbear from seeking new employment because of this—had previously intended to retire permanently (and asked each year how much longer it would continue—so no certainty that it would)

Contra: Katz v. Dare

· Worked for 25 years, injured during robbery, can’t work anymore so employer promised pension
· Is this enforceable?
· There is no reliance unlike in Feinberg—Katz no longer able to work before the offer was made
· Need to show action or forbearance by Katz to prove reliance—maybe decided not to enroll in disability, not to sue employer
· The elements of consideration were there, just not in usual order
· Court held that the promise was enforceable—not like Hayes—(Katz gave employer benefit, promise was in recognition of that--§86)
RS §86 – Promise for Benefit Received (Unjust Enrichment)
· A promise made in recognition of a benefit previously received by the promisor is binding to the extent necessary to prevent injustice

· The promise is not binding, though, if promisee conferred benefit as a gift, if promisor wasn’t unjustly enriched, or to extent that its value is disproportionate to the benefit received
Argument for Reliance:

· Fairness – prevents injustice – a person shouldn’t be injured for justifiably relying on another’s promise, which was then broken
· Consequentialist – it will make people think twice about making / breaching promises
Argument against Reliance:

· Fairness – Hard to tell what injured party would have done if there hadn’t been a promise
· Consequentialist – Promisee’s duty to ensure that the promise is enforceable (that there’s consideration, etc.) before relying on it
Summary – Enforceable Promises

· Bargain (consideration)
· Form
· Reliance §90 – need to interpret the notion of justice
· Past consideration §86 – need to interpret notion of justice
Chapter 2: The Bargain Principle and its Limits

1. Bargain Principle
· Consideration: act of promisee giving up something of value in exchange for promisor’s promise as part of a bargain
· Courts generally will not examine the adequacy of consideration

· Judges not equipped to determine the value of something—violates free market principle that value determined by what one is willing to pay

· RS §72 – Any performance bargained for constitutes consideration (except legal duty §73)
· RS §79 – If requirement of consideration is met, no additional requirement of gain to promisor/loss to promisee, equivalence in the values, or mutuality of obligation
· RS §71, Comments – Yet bargain must be a real bargain, not just a pretense or a formality (nominal consideration, legal duty rule, giving up invalid claim)

Hamer v. Sidway*
· Facts

· Uncle promised nephew money if he refrains from drinking, using tobacco, swearing, and gambling until he became 21

· When nephew turned 21, uncle sent letter saying he would pay

· Estate refused to pay on the grounds that it was a gift promise

· Holding/Reasoning

· Court held that the promise was enforceable
· Waiver of legal right/freedom to do something is sufficient consideration (even if the promisee benefited from that—i.e. improved health)

· Adequate consideration to form valid and enforceable contract may consist of either a right, interest, profit or benefit accrued to one party, or some forebearance, detriment, loss or responsibility given, suffered, or undertaken by the other
Davies v. Martel*
· Facts

· Told Davies that if she got an MBA she would become VP

· She got MBA, then fired 

· Martel argued no consideration because Davies benefited from the MBA

· Holding/Reasoning

· Court said there was consideration because she didn’t have to spend time/money to get MBA, and therefore she suffered legal detriment

· Detriment/benefit have specific legal definitions (detriment is giving up/doing something that had previously been privileged to retain/refrain from doing)

Hancock Bank v. Shell Oil*
· Facts

· Hancock Bank and Shell Oil create a contract allowing Shell to terminate lease any time with 90 days notice; Hancock obligated for fifteen years with option of another fifteen

· Hancock asserted agreement “so lacking in mutuality as to be void as against public policy”
· Holding/Reasoning

· Contract based on adequate consideration is not voidable as a violation of public policy simply because it constitutes a “bad” or uneven bargain
· Courts generally decline to rewrite contracts to make better bargain than party made for themselves
Batsakis v. Demotsis*
· Facts

· Woman during WWII agreed to pay $2,000 in exchange for a loan of $25 worth of Drachma

· Holding/Reasoning

· Court held mere inadequacy of consideration will not void a contract 

· Not duress because there is no threat; “my terms or no deal” not considered a threat as reasonable alternatives were possible
· Jury ended up awarding plaintiff $750 (agrees with Eisenberg’s compromise theory)

· Isn’t this really giving the court the right to rewrite contracts?

· Damages Analysis #policy
· ( willing to pay value of what she had received – restitution damages

· ( resisted payment of value of what she had promised – expectation damages

· ( argued what she received was much less than value of what she had promised; ( rejected restitution damages and insisted on expectation damages

· When a bargain has been made the normal remedy for breach is expectation damages and it is no defense that the value of one promised performance exceeded the value of the other
Duress

· A promise made under duress may be unenforceable even with consideration
· Duress is a procedural not substantive standard – the process that led to the deal

RS §175(1) – When Duress by Threat Makes a Contract Voidable
· If a party’s manifestation of assent is induced by an improper threat by the other party that leaves the victim no reasonable alternative, the contract is voidable by the victim
RS §176 – When a Threat is Improper
· (1) A threat is improper if

· what is threatened is a crime or a tort, or the threat itself would be a crime or a tort if it resulted in obtaining property,

· what is threatened is a criminal prosecution

· what is threatened is the use of civil process and the threat is made in bad faith, or

· the threat is a breach of the duty of good faith and fair dealing under a contract with the recipient (contract must already be in place)

· (2) A threat is improper if the resulting exchange is not on fair terms, and 

· the threatened act would harm the recipient and would not significantly benefit the party making the threat

· the effectiveness of the threat inducing the manifestation of assent is significantly increased by prior unfair dealing by the party making the threat

· what is threatened is otherwise a use of power for illegitimate ends

Chouinard v. Chouinard*
· Facts

· Father and brother refuse to sign loan agreement until ownership issue settled
· Holding/Reasoning
· Court said threat of considerable financial loss and impending bankruptcy for ( not duress since ( did not create the bad situation (threat must be attributable to party against whom duress is alleged)
· “Duress may not be implied merely from the making of a hard bargain”
Post v. Jones*
· Facts
· Admiralty case where three ships rescued another which had run aground only after the helpless ship’s captain promised to sell the cargo very cheaply to the three ships
· Holding/Reasoning
· Contract unenforceable since the rescuers had complete power and victim had no choice
· Can’t turn public duty (salvaging cargo) into traffic of profit, even though here they didn’t create the bad situation either (distinguished from Chouinard based on duty issue)
· Illustration of contract voided due to duress by improper threat
Traveler in Desert Hypo – Is this Duress? #frugism
· One party rescues another starving in the desert on condition that he pay an obscene fee
· If duress, where is the improper threat induced by the other party? – no public duty to help
· Restatement’s “physically compelled by duress” is twisting other’s arm, not just in bad shape
· Eisenberg holds such a contract unenforceable on grounds of duress, as it violates the fundamental principles of the bargain theory (fairness and efficiency)
Two sides of argument #policy
Batsakis and Desert Hypo—no threat, so no duress; maybe Batsakis had reasonable alternative

Post and Desert Hypo—using power for illegitimate ends, so there is duress; no reasonable alternative

Argument For Law of Duress:

· Fairness – Different levels of education, language barrier, etc.
· Consequentialist – Want to preserve system where people treat each other fairly

· Role of Courts – Courts can’t take a neutral position—so they shouldn’t be able to enable unfairness

Argument Against Law of Duress:

· Fairness –Any sort of bargain situation can turn into duress 
· Consequentialist – Promisors will worry that contracts won’t be enforced
2. Unconscionability
· If contract is unconscionable, it is void
· Courts are reluctant to declare contracts unconscionable #exam
· Look for contract involving a consumer, rarely applied to contract between businesspeople (non-UCC and one party has substantially weaker bargaining power)
RS §208 – Unconscionable Contract or Term

· If a contract or term thereof is unconscionable at the time the contract is made a court may refuse to enforce the contract, or may enforce the remainder of the contract without the unconscionable term, or may so limit the application of any unconscionable term to avoid an unconscionable result
· Inadequacy of consideration or unequal bargaining power doesn’t necessarily mean unconscionability—but knowledge of stronger party of weaker party’s inability to protect interests may contribute
UCC §2-302 – Unconscionable Contract or Clause
· If the court as a matter of law finds the contract or any clause of the contract to have been unconscionable at the time it was made the court may refuse to enforce the contract (or the other options listed in RS §208)
· Parties can present evidence about commercial setting, purpose and effect
· Time and place where contract made are important
UNIDROIT—look to nature and purpose of the contract to determine unconscionability 

Williams v. Walker-Thomas Furniture*
· Facts
· Furniture company consolidates debt with new items purchased so never pay off anything 
· Repossessed everything Williams ever bought after she defaulted on one item
· Holding/Reasoning
· Contract held unconscionable because poor people with little bargaining power ended up with commercially unreasonable contracts with little knowledge of the terms
· Unconscionability equals absence of meaningful choice for one party combined with unreasonably favorable terms for the other

· When element of unconscionability is present at time of contract formation, resulting contract is not enforceable
Pittsley v. Houser*
· Facts

· Contract for sale and installation of carpet—both goods and services (hybrid transaction)

· Two lines of authority for determining if UCC applies to hybrid transactions #exam
· Predominant factor test – consider contract in its entirety; is the main purpose of the contract goods or services?  UCC is used for whole contract or not at all.
· Dividing contract – contract divided into parts and UCC applied to the parts dealing with goods but not to other parts
· Holding/Reasoning
· Majority follow predominant factor test, reasoning that severing contracts contravenes UCC’s declared purpose “to simply, clarify and modernize law governing commercial contracts”
· In this case—carpet is main purpose (installation is incidental), so contract for goods and UCC applies
Maxwell v. Fidelity*
· Facts

· Paid lots of money for water heater that never worked

· Holding/Reasoning

· Court says this is substantive unconscionability—grossly excessive price

· Test for unconscionability (majority of courts hold both must be present to declare unconscionable) #exam

· Procedural

· Concerned with “unfair surprise,” fine print clauses, mistakes or ignorance of important facts or other things which mean bargaining process did not proceed as it should

· Indicative Factors: (1) age; (2) education; (3) intelligence; (4) business acumen and experience; (5) relative bargaining power; (6) who drafted contract; (7) whether terms were explained to weaker party; (8) whether alterations in printed terms were possible; and (9) whether there were alternative sources of supply
· Substantive

· Concerns unjust or “one-sided” contract

· Indicative Factors: (1) contract terms so one-sided as to oppress or unfairly surprise an innocent party; (2) overall imbalance in obligations and rights imposed by bargain; and (3) significant cost-price disparity
Arguments for Doctrine of Unconscionability:

· Fairness – Morality; certain people (poor, uneducated, those in trouble) have unequal bargaining power – no meaningful choice, and hence contract not truly consensual
· Consequentialist – Prevent those with bargaining power from abusing that advantage
· Role of Courts – Courts shouldn’t be an agent of injustice
Arguments against Unconscionability:

· Fairness – Intent of parties / freedom of contract.  Poor/weak have same right to contract as others.
· Consequentialist – Slippery slope to point where all contracts based on unequal bargaining power are unenforceable; threat of unconscionability makes businesses less likely to contract with poor
· Role of Courts – Courts shouldn’t intervene and unset the bargain; historical reluctance to disturb contracts
3. Illusory Promises

· Illusory promise – applicable to commercial transactions in which one party (A) makes a real promise, while the other party (B) uses an expression that seems like a real promise – a commitment – but is not because it does not shrink the boundaries of B’s realm of choice
· A is not bound in such a case, despite the fact that a real promise was made, on the theory that there was no consideration for the promise
· Recurring Examples

· Party B only agrees to do whatever he may choose to do

· Party B reserves the right to choose to terminate the apparent commitment at any time
· Nominal limitation (only requiring 2 seconds notice to cancel contract) probably still illusory

RS §77 – Illusory and Alternative Promises

· A promise or apparent promise is not consideration if by its terms the promisor or purported promisor reserves a choice of alternative performances unless

· Each alternative would have been consideration if it alone had been bargained for

· One alternative would have been consideration and there is or appears to be a substantial possibility that before the promisor chooses, the alternatives that were not consideration will be eliminated 

(RS §74 – it is not consideration to say you won’t sue in exchange for a promise (money, etc.) if there is no valid claim to be sued on)

· Bilateral Contract – exchange of promise for promise

· Unilateral Contract – exchange of a promise for act
· One of many examples where both parties do not need to be bound for a contract to exist

· No doctrine of mutuality in US contract law—not true that both parties have to be bound or neither is bound #frugism
Scott v. Moragues Lumber Co.*
· Facts

· ( promised ( that IF he bought a boat, THEN ( would rent it to (
· Holding/Reasoning

· ( not obligated to buy a boat, but if he did, he had to rent it to P—can’t rent it to anyone else

· Not an illusory promise because D limited his options

· (1) Valid contract may be conditioned upon the happening of an event, even though the event may depend upon the will of the party who afterwards seeks to avoid its obligation; (2) where the offer does not specify a time for acceptance, the offer may be accepted within a reasonable time
Wickham & Burton Coal*
· Facts
· ( quoted ( a cheap price for as much coal as ( wished to purchase during a set period
· Holding/Reasoning
· Illusory promise because ( not bound to purchase any specific amount of coal
· Application
· Many commodities sale agreements take form of requirements or output contracts

· Requirements Contract: Seller promises to supply all of buyer’s requirements of defined commodity at a state price over designated period of time

· Output Contract: Buyer promises to buy all of a seller’s output of a given commodity at a stated price over a given period of time
· Expectation is that party will buy something
· A modern court would almost certainly hold that all requirements and output contracts have consideration – UCC § 2-306(1)
Miami Coca-Cola*
· Facts
· ( granted perpetual license with licensee able to cancel at any time
· Manufacturer (licensor) canceled
· Holding/Reasoning 
· Court held that the contract was invalid because one party could terminate at will
· This was an illusory promise—they are not really promising anything (not binding themselves to anything) if they can cancel at any time
Lindner v. Mid-Continent Petroleum*
· Facts
· Lease with Mid-Continent allowed Mid-Continent to cancel at will with ten day’s notice
· Holding/Reasoning
· Contract enforceable since the 10 days notice at least bound Mid-Continent to something – not an illusory promise because they were limited in some way
· Distinguished from Miami Coca-Cola  only by 10 days notice
· What if notice was 10 minutes? 1 second? form over substance #frugism
Gurfein v. Werbelovsky*
· Facts
· G ordered from W, item to be shipped in 3 months, could cancel any time before shipment
· Never ships, W says contract invalid because G’s promise was illusory
· Holding/Reasoning
· Court holds that there was consideration—G would have been bound if W shipped before he cancelled and this is all that is necessary to constitute legal consideration as W had “one clear opportunity to enforce contract”
Mattei v. Hopper*
· Facts
· ( refused to honor contract to sell land to ( and alleged promise was illusory due to conditional nature of contract subject to real-estate broker obtaining satisfactory leases
· Holding/Reasoning
· Contract generally held enforceable when containing “satisfaction clauses” (where condition calls for satisfaction as to commercial value or quality, operative fitness or mechanical utility) rejecting arguments that such clauses rendered the contract illusory
Harris v. Time, Inc.*
· Facts
· ( refused to honor mail advertisement offering free watch just for opening envelope, without ( returning certificate to purchase magazine subscription
· Holding/Reasoning
· Courts will not require equivalence in the values exchanged or otherwise question the adequacy of the consideration; if performance is bargained for, there is no further requirement of benefit to the promisor or detriment to the promise
UCC §2-306(2) – Exclusive Dealings

· Agreement for exclusive dealing imposes best efforts / good faith requirement on the buyer to supply the goods and the seller to promote their sale

Wood v. Lucy, Lady Duff Gordon*
· Facts
· Lucy hired Wood to market products, would split profits
· Lucy then wanted out of contract, arguing that Wood did not bind himself to do anything
· Holding/Reasoning

· Wood’s promise to use reasonable efforts is implied, even if it’s not explicit in the contract

· This implied promise (good faith effort) constitutes consideration – UCC §2-306(2)
· Without implied promise, transaction has no business efficacy
Grouse v. Group Health Plan*
· Facts

· Grouse received job offer from Group Health Plan; gave notice at current job and turned down other offer

· Group Health hired someone else

· Argues that because it is at-will employment, they are illusory promises and no contract

· Holding/Reasoning

· Court says employer can be liable under RS §90 for reliance damages

· This could have also been decided the same way by court finding an implied promise to let employee prove himself on the job as in Wood (it instead used reliance)

White v. Roche*
· Opposite of Grouse—promissory estoppel/reliance not an exception to employment-at-will 
Two theories of illusory promises

1. something/nothing distinction—have to give something up—any amount is something

2. does the deal look binding? Did the parties by implication bind themselves to something?

Thoughts on Illusory Promises
· If courts want to enforce a contract, they find that there is consideration; if not, they find there was an illusory promise – substantive reading of the law #policy
· Reasons why illusory promises are unenforceable include not wanting people to make unfair deals, chase illusions or take advantage of others’ weak bargaining positions #policy
4. Performance of Legal Duty; Modification and Waiver 

· Legal Duty Rule

· A promise to do something the promisor is already obligated to do (by law or previous contract) is unenforceable
· Two Basic Patterns when Duty Imposed by Contract (and not by law)

· New contract to perform same duty for additional compensation. See Lingenfelder v. Wainwright

· New contract to accept less in full satisfaction of contractual debt. See Foakes v. Beer

· Exceptions

· Legal-duty rule makes a promise unenforceable, but not a completed transaction; is not applicable when trying to undo a completed transaction

RS §73 – Performance of Legal Duty
· Performance of a legal duty owed to a promisor which is neither doubtful nor the subject of honest dispute is not consideration; but a similar performance is consideration if it differs from what was required by the duty in a way which reflects more than a pretense of bargain
Public Policy Arguments Against Enforcement of Legal Duty Promises
· Vulnerability of promisor to threats (hold-up job—threatening not to perform legal duty in order to get a new bargain)
· Unlawful gratuities present potential for unequal protection under the law (monetary tips for police officers)
· No additional consideration because already obligated to do what is being offered
· Scope of Legal Duty

· Do we define broadly or narrowly what someone’s legal duty is?  This will effect whether or not there is consideration #policy
· Ship example: two guys jump ship, captain says if the rest of them do those jobs, they will get paid more
· Why they lose under broad legal duty rule: it was their duty to get the ship home
· Why they win under narrow legal duty rule: they were hired for a specific job and now they are doing someone else’s job

Slattery v. Wells Fargo*
· Facts

· Offered reward for info about robbery

· Polygraph operator who worked for police claimed reward
· Holding/Reasoning
· Court says performance of an existing duty does not amount to consideration necessary to support a contract  
· Could undermine the integrity of law enforcement efforts #policy
Denney v. Reppert*
· Facts

· Bank offered reward for arrest of robbers

· Several people claimed reward including bank employees, state policemen, etc.

· Holding/Reasoning

· Reward only given to deputy sheriff from other county – everyone else had a legal duty, but the arrest was outside his jurisdiction so he didn’t have a legal duty

· How do we know what someone’s legal duty is? – is the bank employees’ duty to just do their job description or to protect the bank in general? #policy
Lingenfelder v. Wainwright*
· Contractor threatened to quit working (middle of job) unless paid more
· D agreed to pay more in order to get job finished and then refused to pay extra
· No consideration since contractor was only performing his legal duty under original contract
· New contract was a hold-up job, and to enforce would put a premium on bad faith
· Legal duty rule v. modification of contracts (here, legal duty rule)
Schwartzreich v. Bauman-Basch*
· Facts

· ( entered into a written agreement with ( for certain amount of pay

· Received higher offer from another firm a month before services to begin

· Together tear up old contract and write identical one for higher amount

· Holding/Reasoning

· Held that new contract should be enforceable

· § 406 (Mutual Discharge of Uncompleted Contract) - agreement of each party to surrender his rights under the contract affords sufficient consideration to the other for his corresponding agreement
· How reconcile decisions in Lingenfelder and Schwartzreich? #frugism
· Difference between good faith modification and bad faith hold-up game

· Tearing up the contract is like a seal—it’s a form; re-negotiation occurred before performance in Schwartzreich and after it started in Lingenfelder
· Test: does the transaction feel like a hold-up or is it a reasonable negotiation?

Foakes v. Beer*
· Facts

· Beer agreed to forgive the interest if Foakes repaid her the entire sum he owed right then

· Holding/Reasoning

· No consideration since Foakes had an existing legal duty to pay her the money plus interest (even though the court thinks it would make sense for this to be possible)
· Variation of legal-duty rule where promisor agrees to pay less than what they are legally obliged to pay, in exchange for release from full obligation
Accord and Satisfaction

· Accord: if one party agrees to accept something else to satisfy the other party’s obligation (cow for money debt, etc.)
· Executory accord: unperformed accord—generally unenforceable under traditionally rule but courts have hedged with number of exceptions
· Satisfaction: tender of promised performance under an accord; discharges both the accord and the original contractual duty
· Modern Rules
· Substituted contract: if the new agreement is wholly substituted for the old one, the original contract no longer exists – RS §279
· This is an exception to the rule about executory accords—if you want an accord to be enforceable, you can call it a substituted contract (how it is mostly done in practice)

How to distinguish between accord / substituted contract #exam
· Courts likely to find an accord is a substituted contract if the duty under the original contract (1) was disputed, (2) was unliquidated, (3) had not matured, and (4) involved payment other than money
RS §281 – Accord and satisfaction
· (1) an accord is a contract under which an obligee promises to accept a stated performance in satisfaction of the obligor’s existing duty. Performance of the accord discharges the original duty.
· (2) until performance of the accord the original duty is suspended, though, in case of breach before performance, the obligee can demand either the new or the original duty.
· (3) breach by obligee doesn’t discharge original duty, but obligor can sue for specific performance of accord in addition to damages for partial breach.
UCC §3-311 – Accord and satisfaction
· If one party proves that he in good faith tendered an instrument as payment in full for a disputed claim and the claimant obtained payment of the instrument (i.e. cashed check or accepted money), then claim is discharged
Example
· Suppose B owes A $100 under a contract
· B cannot pay cash so he offers A his horse instead and A accepts—this is accord
· He cannot offer cash for less than $100 because that would be a legal duty issue
· If B gives A horse (satisfaction of accord), both parties discharged from accord & contract

· If there is no satisfaction: can A sue for the horse or the $100?

· Depends whether there was an accord or a substituted contract

· If substituted contract then original contract discharged, can only sue for horse

· If accord then A can still sue for the original $100 or the horse

· Hard to tell one from other, depends on original intent (list of factors above)
Modification

· Modification of a contract usually does not require consideration
· Applied to contract in its entirety #exam
RS §89 – Promise modifying contract duty not fully performed is binding
· if fair / equitable in view of circumstances not anticipated by parties when contract made
· to extent provided by statute
· to extent that justice requires enforcement in view of material change of position in reliance on promise
· Tension between §89 (fair & equitable modification) and §73 (legal duty rule).  Can read §89 as limiting §73 by the “fair & equitable” rule or as an alternative to §73.  Two rules address the same issue in different language.  Consider Angel v. Murray where there is the tension #exam
Angel v. Murray* 
· Facts

· Garbage collector signed five year contract with city to collect all its refuse

· For last two years, asked for more pay because of unexpected increase in number of houses

· City agreed to increase the payment price and payment rendered

· Holding/Reasoning

· Court holds it should enforce agreements modifying contracts when unexpected or unanticipated difficulties arise during the course of performance of the contract, even though there is no consideration for the modification, as long as parties agree voluntarily

· § 89(a) only enforces modification if parties voluntarily agree and if (1) promise modifying original contract was made before the contract was fully performed on either side; (2) underlying circumstances which prompted modification were unanticipated by the parties; and (3) modification is fair and equitable
Sugarhouse Finance Co. v. Anderson* 
· Facts

· ( met with ( and asserted he was contemplating bankruptcy, which would result in discharge of plaintiff’s judgment; parties agreed to settle debt on a lump sum for full satisfaction of claim

· ( agreed to borrow money from a third party for payment of lump sum and gave (a check, but asked him not to cash immediately because there was some uncertainty as to sufficiency of funds in his account to cover the check

· Two days later ( gave ( authorization to cash check; ( responded that it did not intend to honor settlement and returned check
· Holding/Reasoning

· ( deliberately incurred detriment of surrendering his right to limit (’s ability to obtain satisfaction of underlying judgment (due to impending bankruptcy) and bestowed upon ( benefit of immediate payment by means of incurrence of additional indebtedness
· See UCC § 3-104
Waiver

· Waiver – give up condition, not material element, of a contract (can be rescinded before reliance)
· Voluntary and intentional relinquishment of a known right

· Applied to specific conditions or stipulations of contract #exam
· Modification – alter a material element of the contract (cannot be rescinded)

RS §84 – Promise to Perform a Duty in Spite of Non-occurrence of a Condition

· Waiver – a promise to perform a conditional duty (payment, etc.) even though other side did not fulfill the condition is binding, as long as condition was not a material part of contract.  Waiver can be retracted as long as adequate notice and retraction not unjust because of promisee’s reliance
· Waiver often defined as knowing relinquishment of legal right
· Does not require consideration, but if waiver was given in exchange for consideration, enforceable regardless of materiality
· Rule that waiver needs no consideration is one escape from legal-duty rule
UCC §1-107 – any claim or right arising out of an alleged breach can be discharged in whole or part without consideration by written waiver or renunciation signed by aggrieved party
UCC §2-209 – Modification, Rescission and Waiver
· (1) An agreement modifying a contract within UCC needs no consideration to be binding

· (2) Signed agreement which excludes modification or rescission except by signed writing cannot be otherwise modified or rescinded

· (5) Party who had made a waiver affecting an executory (incomplete) portion of contract may retract waiver by reasonable notification received by other party unless unjust in view of material change of position in reliance on waiver

– Modifications must meet test of good faith—the agreement modifying a contract is binding if made in good faith (similar to “fair and equitable” from restatement)
When UCC applies, waiver requires writing and pre-existing duty rule does not apply
When UCC does not apply, waiver doesn’t require writing

[Note – there is definite overlap between modification and waiver – hard to distinguish the two; look to parties’ intentions; and to distinction between a promise and a condition]
Example:
· General contractor agrees to build house and only be paid if owner’s architect satisfied
· Not an illusory promise but rather a conditional promise (bound if condition met)
· Contractor builds house but architect not satisfied; owner agrees to pay anyway
· Waiver of condition enforceable since not a material part of the contract
· Also potentially unjust enrichment – if it looks like unjust enrichment and there is a promise to pay, it should be enforceable without reliance or consideration for the waiver
Clark v. West*
· Facts

· Publisher agreed to give writer $2/page if he drank and $6/page if he abstained
· Writer drank, but publisher knew and did not object throughout course of dealing
· Holding/Reasoning
· Court said this constituted a waiver of the drinking condition
· Not drinking was a condition, not a promise
· Drinking provision not material part of contract
· Could argue reliance because author kept writing after publisher did not object to drinking—but don’t need it because there was a waiver #exam
Chapter 3: Past Consideration
Enforceability of Promises Based on Past Events
· Enforceable promises to pay based on past events:

· Promise to pay debt barred by statute of limitations

· Promise by adult to pay debt incurred while under legal age
· Promise to pay debt discharged in bankruptcy

· Unenforceable promises based on past events:

· Voluntary humanitarian acts intended to prevent or alleviate misfortune do not constitute adequate consideration to recover at law, See Harrington v. Taylor (CB 159-160)
RS §86 – Promise for Benefit Received

· A promise made in recognition of a benefit previously received by the promisor is binding to the extent necessary to prevent injustice

· The promise is not binding, though, if promisee conferred benefit as a gift, if promisor wasn’t unjustly enriched, or to extent that its value is disproportionate to the benefit received

RS §82 – Promise to Pay Indebtedness; Effect on Statute of Limitations
· A promise to pay all or part of an antecedent contractual or quasi-contractual indebtedness owed by promisor is binding if indebtedness still enforceable or would be except for the statute of limitations
RS §83 – Promise to Pay Indebtedness Discharged in Bankruptcy

· An express promise to pay all or part of an indebtedness of the promisor, discharged or dischargeable in bankruptcy proceedings begun before the promise is made, is binding

Mills v. Wyman*
· Facts

· ( took care of (’s 25-year old son found ill on beach
· ( promised to pay for expenses, but then didn’t pay
· Holding/Reasoning

· Court held a promise based on a moral obligation but made without legal consideration does not constitute an enforceable contract unless tied to a preexisting legal obligation
· There was no pre-existing legal obligation by (; he didn’t ask the stranger to care for his son

· “bull/boy” (property/non-property) distinction #frugism
· Son is grown, not property of father—but we don’t have to defend this distinction

· Father promised after the fact, not before expenses incurred—if promise were made prior to care of son that would be enforceable

· What would the outcome have been under RS §86? Promise likely enforced #exam
Webb v. McGowin*
· Facts

· Webb injured while protecting McGowin, could no longer work, McGowin promised to pay support, when he died, estate stopped paying

· Holding/Reasoning

· Court held moral obligation sufficient consideration to support a subsequent promise to pay where the promisor has received a material benefit, combined with injury (detriment) on the part of the promisee although there was no original duty resting on the promisor

· This is closer to RS §86 #exam
Harrington v. Taylor*
· Facts

· Wife injured trying to prevent husband from being decapitated; he promised to pay her

· Holding/Reasoning

· Court found humanitarian act, voluntarily performed, is not consideration so promise unenforceable

II. Remedies for Breach of Contract

Chapter 5: Introduction to Contract Damages
RS §344 – Purposes of Remedies  (Damages for Breach of Contract)

· Judicial remedies under the rules stated in this Restatement serve to protect one or more of the following interests of a promisee: 
· Expectation interest – interest in having the benefit of his bargain by putting ( in as good a position as he would have been in had the contract been performed [cost of completion; diminution in value]

· Reliance interest – interest in being reimbursed for loss caused by reliance on contract by being putting ( in as good a position as would have been in had contract not been made [out of pocket expenses]
· Restitution interest – interest in having restored to ( any benefit that he has conferred on the other party [benefit disgorged; unjust enrichment]

· Default remedy is expectation damages 
Example #exam
· Buyer goes to an antique store at closing time on a Friday and agrees to pay $100 for a mirror, which he will come back to pick up (and pay for) on Monday
· Example 1:  Buyer calls Monday morning and says he doesn’t want it anymore

· Expectation damages: uncompensated expectation of profit even though no real injury

· Example 2:  Seller crates mirror for shipment over weekend, Buyer calls Monday to cancel the deal

· Reliance damages: expenses and time spent to crate mirror in reliance on contract

· Example 3:  Buyer takes mirror with him and promises to pay on Monday.  Uses the mirror at a dinner party and then returns it on Monday claiming he doesn’t want to purchase it.

· Restitution damages: Buyer benefited without payment, Seller should be able to disgorge benefit

Relationship Between Remedies

·  Reliance CANNOT be greater than expectation
· People enter into contracts that they expect to be profitable
· Courts may lower reliance damages if ( can show contract would be unprofitable
· Restitution CAN exceed expectation
· Ex. – buyer gives seller $1000 for a ton of bricks; seller breaches.  Price then drops to $700 / ton.  Seller must give buyer $1000, not $700 (expectation value), for that would lead to seller’s unjust enrichment ($300).  Should not profit from breach.
· Restitution CANNOT be greater than expectation IFcontract is substantially performed
· Sometimes perverse results – person who finishes contract gets less than person who doesn’t (See Algernon Blair)
· Can sometimes get restitution and expectation damages – if one party pays down payment and other party breaches, first party may get both down payment back (restitution) and be put in position as if contract fulfilled (expectation)
· Can receive both restitution and reliance damages, so long as there is no double-counting
Hawkins v. McGee*
· Facts
· Doctor promised perfect hand, short recovery; resulted in disfigured hand, long recovery
· Trial court gave reliance damages (pain and suffering and ill effects of operation)
· Holding/Reasoning
· Appellate court changed this to expectation damages
· Difference between value of  what he got (hairy hand) and what promised (perfect hand)
· Can make the damage awards large or small:
· Expectation: Big – loses gainful employment for life, misery, pain; could have done amazing things with it. Small – the amount of money to get rid of the hair, buy a glove
· Reliance: Big – Valued old hand more, pain and suffering; only had small scar originally.  Small – out of pocket expenses and pain
· Restitution: Big – doctor got valuable experience trying new procedure, could have advanced his career.  Small – disgorge the fee that was paid for the operation
· Point is that varying outcomes can result from each of the measures (no single formula)
· When party breaches contract, non-breaching party may recover damages based on difference between value of contract as fully performed and actual value of non-breaching party’s present condition, plus any incidental damages reasonably foreseeable to all parties at time of contract formation
McGee v. United States Fidelity & Guar. Co.*
· Facts
· ( carried insurance against liability for “malpractice, error or mistake”

· Counsel for insurance company participated in trial of Hawkins v. McGee; when motion was made for nonsuit on negligence count, insurance company informed plaintiff it disclaimed any liability based on guarantee of results of operation, but continued to assist plaintiff’s lawyer 
· Holding/Reasoning

· Judgment for ( as policy did not cover (’s liability in his warranty with Hawkins
McQuaid v. Michou*
· Application

· Applies Hawkins test of granting compensation only for difference between promised and actual condition; plaintiff’s suffering incident to treatment does not enter into difference of value equation nor is it separate incidental consequence to be given allowance

Van Zee v. Witzke*
· Facts
· ( consulted (, a reconstructive and plastic surgeon; ( agreed to operate on her finger, and told ( finger would not be worse off after surgery when she asked for a guarantee
· Shortly after procedure, plaintiff developed an acute infection in her finger, which slowly deteriorated until it was not very useful

· Holding/Reasoning
· (’s statement that Van Zee’s finger would not be worse off after surgery insufficient as a matter of law to constitute an express contract to heal the finger; statement induced by ( and falls into category of statements constituting mere therapeutic reassurances of a good result
Sullivan v. O’Connor*
· Holding/Reasoning 

· Court says unlikely physician would promise specific results given uncertainties

· Likely patient received an optimistic prediction and transformed it into a firm promise

· Without clear proof of guarantee, court says reliance damages are best/middle ground between expectation (too much) and restitution (too little)

· Too much damages and doctors will be frightened into practicing defensive medicine #policy
· Too little and patients could be manipulated by charlatans, lose faith in profession #policy
No punitive damages in contracts—don’t want to punish people for breach #policy
Willful or bad faith breach are not factors

Eisenberg/expectation preferred – Expectation damages create efficient incentives for performance, since force the potential breaching party to take other parties’ interests into account (must make them whole if breach) when deciding whether to breach.  Protecting expectation interest is good for society #policy
Efficient Breach
· Efficient breach: theory holding that breach of contract is efficient, and desirable, if promisor’s gain from breach, after payment of expectation damages, exceeds promisee’s loss from breach #policy
· Posner arguments for efficient breach
· Breach is efficient and desirable if the promisor’s gain from breach, after paying expectation damages, is more than the promisee’s loss from the breach
· Commodities will generally flow to higher-valued uses, with or without transaction costs
· Critcisms of efficient breach

· Transaction costs and litigation result from breach
· Undermines confidence in bargains (security of promise better than efficient breach)
· No one indifferent to breach, so breaching party should pay profits from breach to other party 
Greer Properties, Inc. v. LaSalle National Bank*
· Facts
· ( contracted to sell parcel of real estate to Searle Chemicals for $1.1M; Searle had right to terminate contract if soil was contaminated by environmental waste

· Deal fell through because consulting firm hired by Searle reported soil was contaminated and clean-up would cost $500,000+

· ( then contracted to sell property to ( for $1.25M; under contract ( were required to remove environmental contamination at own expense, but were allowed to terminate contract if cost of clean-up became economically impracticable

· ( retained consultant who estimated clean-up cost at $100,000 - $200,000; ( re-engaged with Searle and a new purchase price of $1.455M was proposed

· ( terminated contract with ( under clean-up provision
· Holding/Reasoning

· Court held when ( entered contract and ( offered to pay a specific price for the property, ( gave up opportunity to shop around for better price
· Illustration of courts eschewing efficient breach theory under “good faith” doctrine
Chapter 6: The Expectation Measure
1. Damages for Breach of a Contract to Perform Services 

A. Breach by Person Who Has Contracted to Perform Services

· Damages measured either by 1) Diminution in value or 2) Reasonable cost of completion
· Cost of completion generally favored unless #exam
· Cost is disproportionate to benefit, and
· Breached contract provision is incidental
· Good faith is not taken into account since intention is not to punish for breach
Louise Caroline Nursing Home, Inc. v. Dix Construction*
· Facts
· Builder breached contract to build nursing home, so home sued for expectation damages
· Claimed expectation damages should be measured by the difference in value of the building as left and what it would have been worth if completed
· Holding/Reasoning
· Court denied this because obtaining another builder to complete the building would not cost nursing home any more than the original contract price
· To give full market value would be to put them in a better position than had the contract been performed.  “The plaintiff is entitled to be made whole and no more.”
· Awarded nursing home cost of completion
· Here, market value is more than cost of completion (opposite of Peevyhouse)
· Extent of plaintiff’s damages is measured by reasonable cost of completing contract or repairing defective performance, minus part of contract price not yet paid
Peevyhouse v. Garland Coal & Mining*
· Facts

· Agreed to fix damage to land when finished mining in (’s backyard

· Refused to fix land – cost of repair ($29K) would only increase property value by $300

· Holding/Reasoning
· Court said usually cost of completion would be standard of damages, but here damages should be diminution of value of land
· where contract provision breached was “merely incidental” to the main purpose of the contract and where economic benefit resulting from full performance is “grossly disproportionate” to the cost of performance, damages should be limited to diminution in value due to non-performance 
· Both sides want to put ( in position they have would been in if contract had been performed, but there is difference of opinion on how to define that position #frugism
· Court sides with contractors that position should be defined as value of property (relative economic benefit)
· Owners don’t care about value, just want their land back to normal (for looks, to farm)

Jacobs & Young v. Kent

· Contractor agreed to install Reading pipe in house but installed similar quality pipe instead

· Court ruled breach here incidental and cost disproportionate to benefit so correct measure is diminution of value rather than cost to tear down house and build with correct piping

Eastern Steamship*
· Paying $4 million to restore ship when its value would only be $2 million is economic waste, so no cost of completion damages, just damages worth value of ship after restoration

City School District of the City of Elmira v. McLane Construction*
· Facts

· School district contracted to build showcase pool for swimming competitions

· Laminated beams in ceiling were central to the aesthetics of the architectural scheme

· Contractor intentionally used treatment method that resulted in staining and discoloration

· Holding/Reasoning

· Court ruled not incidental so school gets cost of performance replacing beams (not diminution in value)

· Appearance was central to the contract and company willfully neglected to perform

B. Breach by Person Who Has Contracted to Have Services Performed

Aiello Construction v. Nationwide Tractor Trailer*
· Facts

· Buyer agreed to pay monthly installments to contractor to fill and grade his land

· He breached contract, indicating that funds were not available to make payments

· Holding/Reasoning

· Court awarded [costs incurred prior to breach] + [profits would have made] – [payments ( already made] 
· Equivalent formula from § 346 contractor’s damages = [contract price] – [money saved by not completing] – [payments ( already made]

· important case since it states the rule for service contracts when the person paying breaches #frugism
2. Damages for Breach of a Contract for the Sale of Goods / UCC

UCC and Remedies for Breach of Contract for Sale of Goods
· Applies to all transactions in goods (UCC §2-102) #exam
· Goods are all things movable (UCC §2-105).

· Doesn’t include money, investment securities, real estate or causes of action
· Peevyhouse – not governed by UCC (See § 2-107(1))
· Information – not goods according to revised code
· Includes unborn animals, growing crops, things attached to but severable from realty
· Mobile homes – governed by UCC, if they can be severed from land without material harm (See § 2-107(2))
· Service contracts not covered by UCC, but combination of goods and services may be (see Severability v. predominant factor in Pittsley v. Houser)
C. Breach by the Seller

UCC §2-711 – Buyer’s Remedies in General

· When seller fails to deliver or repudiates, or buyer rightfully rejects or revokes acceptance, buyer may cancel and in addition to recovering the price already paid he can:

· “cover” and have damages under §2-712; or

· recover damages under §2-713 (market price)

If you cover, can you get market? #exam
Two possibilities:

· No (White and Summers): if you cover, you get cover and not market; if you don’t cover, you get market

– point to specific language in UCC – cover OR market

· Yes (Ellen Peters): language says “x and y, or z” so it doesn’t say you can’t do “x and z”; cover may not be adequate; if you cover with unreasonable delay and in bad faith (so §2-712 doesn’t apply), then you get market damages—this would give the “bad guy” the advantage of market but not the “good guy” who covered properly
UCC §2-712 – Cover 

· (1) After breach, buyer may cover by making in good faith and without unreasonable delay any reasonable purchase of or contract to purchase goods in substitution for those due from the seller
· (2) The buyer may recover from the seller as damages the difference between the cost of cover and the contract price together with any incidental or consequential damages (§2-715), less expenses saved in consequence of seller’s breach
· (3) Failure to cover doesn’t preclude other remedy
UCC §2-713 – Market Price

· (1) The measure of damages for non-delivery or repudiation by the seller is the difference between the market price at the time when the buyer learned of the breach and the contract price together with any incidental and consequential damages, less expenses saved
· (2) Market price is to be determined as of the place for tender or, in cases of rejection after arrival or revocation of acceptance, as of the place of arrival
· UCC §2-723: If no prevailing price, reasonable substitute used (need to give fair notice)
UCC §2-714(2) – Warranty 

· The measure of damages for breach of warranty is the difference at the time and place of acceptance between the value of the goods accepted and the value they would have had if they had been as warranted
UCC §2-715 – Incidental / Consequential Damages

· Incidental damages resulting from the seller’s breach include expenses reasonably incurred…in connection with effecting cover and any other reasonable expense incident to the breach
Continental Sand & Gravel*
· Facts
· ( sold ( defective equipment for $50K – a breach of express warranties
· ( sued for damages and was awarded $104K, cost to bring equipment to warranted condition

· ( argued that court should have given diminution in value rather than high cost of repairs

· Holding/Reasoning

· Appeals court affirmed lower court’s decision: “damages generally should represent the difference between the value of the goods at the time of acceptance and the value they would have had if they had been as warranted.” [UCC §2-714]  
· Gives buyer benefit of bargain when value of goods exceeds purchase price
· This is the UCC version of Peevyhouse, but they went with cost of completion (§2-714 could be read as requiring diminution of value or cost of completion)
· Under UCC, cost of repair is commonly rewarded as direct damages
Egerer v. CSR West, LLC*
· Facts
· ( purchased fillfrom Wilder Construction at rate of $1.10 per cubic yard; material was shoulder material resembling “pit run” gravel, but cheaper

· ( subsequently reached deal in with ( to obtain “all” shoulder excavations from a nearby highway improvement project for $0.50 per cubic yard
· ( brought fill material to appellee’s property for only two nights in July 1997 before Dept. of Transportation issued change order that allowed them to use excavated shoulder material in reconstruction of shoulder area which was more profitable; ( supplied virtually all of remaining shoulder material to Department of Transportation

· ( did not purchase replacement fill (“cover”) at time of breach stating it was too expensive and there was not enough time to find replacement fill 

· ( obtained price quotes for pit run ranging from $8.25 to $9.00 per cubic yard; he did not purchase replacement fill as it exceeded his budget
· Holding/Reasoning

· Court found the quotes for replacement material and hauling “were reasonable and customary”; In cases of non-delivery, buyer may recover damages from seller equal to difference between market price at time when buyer learned of breach and contract price
· Illustration of damages for non-delivery or “hypothetical cover” under § 2-713
KGM Harvesting v. Fresh Network*
· Facts

· Buyer covered on lettuce shipments after seller refused to sell when market price went up

· Cover cost more, but Fresh has cost-plus contracts so passed along almost all extra cost

· KGM says shouldn’t pay cover differential—it overcompensates; puts Fresh in better position than if contract were performed

· Holding/Reasoning

· Court held that Fresh gets cover, should get the benefit of the bargain - § 2-712
· Court says it’s just the code that matters

D. Breach by the Buyer (buyer wrongfully rejects or revokes acceptance)

UCC §2-703 – Seller’s Remedies in General

· If buyer breaches, seller can choose the remedy (not mutually exclusive)
· Withhold delivery
· Resell and recover damages (§2-706, like cover)
· Recover damages for non-acceptance (§2-708, like market)
UCC §2-706 – Resale

· (1) If made in good faith and in a commercially reasonable manner, the seller may recover the difference between the resale price and the contract price together with any incidental damages, but less expenses saved in consequence of the buyer’s breach
· many more requirements for resale than for cover

UCC §2-708 – Market Price or Lost Profit
· (1) Measure of damages for non-acceptance or repudiation by the buyer is difference between market price at time and place for tender and the unpaid contract price together with any incidental damages, less expenses saved 
· (2) If that measure of damages is inadequate to put the seller in as good a position as performance would have done then the measure of damages is the profit (including reasonable overhead) which the seller would have made from full performance by the buyer, together with any incidental damages
· Inadequate damages / lost profit usually in the case of a lost volume seller
If you resell, can you get market? #exam
Comment to UCC says depends on the facts of the individual case, so it is possible; there is no “or” in the statute

UCC § 2-709 ​– Action for the Price

· Recovery of price for goods accepted, or goods that could not be resold
Neri v. Retail Marine Corp*
· Facts

· Buyer contracted to purchase boat then repudiated 

· Seller resold boat 4 months later for the original cost

· Holding/Reasoning

· Court held that second sale was not a resale but rather a lost volume seller; if buyer repudiates a contract with a loss volume seller, seller is entitled to profit seller would have made from full performance by buyer, plus reasonable incidental damages associated with resale
· without breach, seller would have had two sales, not just one
· Awarded lost profits under UCC §2-708(2)
Lost volume seller: has unlimited supply of goods to sell, so when buyer breaches, seller has lost profits from that sale – will only make 1 sale when he could have made 2 #exam
Not lost volume seller: when the demand is greater than the supply (there’s a limited supply) – there is no lost profit because will end up selling the same number regardless of buyer’s breach #exam
Remedies don’t actually put plaintiff in as good a position as he would have been in had contract been performed #exam
· Mitigation, Foreseeability and Certainty are ways to limit expectation damages

· They cheapen the cost of breach

· UCC also doesn’t put plaintiff in as good a position because it does not account for interest, attorney’s fees, or end product to boost reputation
3. Mitigation; Contracts for Employment

· Mitigation: duty to avoid unnecessary damages; plaintiff has duty to keep losses at a minimum
RS §350 – Avoidability as a Limitation on Damages
· (1) Damages are not recoverable for loss that the injured party could have avoided without undue risk, burden, or humiliation
· (2) The injured party is not precluded from recovery to the extent that he has made reasonable but unsuccessful efforts to avoid loss
UCC §2-704(2) – Seller’s Right to Identify Goods to Contract or Salvage Unfinished Goods

· Where the goods are unfinished an aggrieved seller may in the exercise of reasonable commercial judgment for purposes of avoiding loss…either complete the manufacture and wholly identify the goods to the contract or cease manufacture and resell for scrap or salvage value or proceed in any other reasonable manner
Rockingham County v. Luten Bridge Co.*
· Facts

· NC county repudiated bridge contract, but company continued worked after notice given

· Holdng/Reasoning

· It was L’s duty to do nothing to increase damages—“pile up” damages—so they can be awarded compensation for cost of labor and materials for bridge prior to cancellation plus lost profit, but not anything for work after cancellation notice

· After repudiation or refusal to perform by one party to a contract, other party cannot continue to perform and recover damages based on full performance

· Theoretically this puts in the position they would have been in had contract been performed
· Not entirely true since ( now has no bridge to show off and less work for employees

Madsen v. Murrey & Sons*
· Facts

· Customized pool tables, buyer repudiated, so used as salvage and firewood

· Holding/Reasoning

· Court held that seller had duty to mitigate damages and had failed to do so by not attempting to resell—their actions were not commercially reasonable

· This case is wrongly decided—selling tables with holes in them would affect seller’s reputation, etc. #frugism
Kellet Aircraft Corp.*
· Facts

· Contract to produce cabinets, needed by certain day, seller said couldn’t deliver

· Kellet had two other options: one was more expensive but could start right away, other was cheaper but needed time to get materials; Kellet chose more expensive

· Holding/Reasoning 

· Court says that obligation to mitigate depends on reasonableness of conduct—this is not unreasonable

· When buyer has choice between two reasonable courses, breaching party can’t complain about which choice was made

Bank One, Texas v. Taylor*
· Facts

· Bank wrongfully froze bank accounts of Taylor; as result, Taylor was unable to continue participation in certain oil-drilling ventures
· Bank said Taylor should have mitigated damages by using jewelry, cash to pay

· Holding/Reasoning 
· Injured party is required to incur only slight expense and reasonable effort in mitigating damages
· Not required to make unreasonable personal outlays of money/sacrifice substantial rights
S.J. Groves & Sons v. Warner*
· Facts
· Both parties equally capable of reducing damages by hiring other supplier
· Holding/Reasoning
· Duty to mitigate not applicable when party whose duty it is to perform has equal opportunity for performance
Specialty Goods Example #exam
· A manufacturer of specialty goods makes a contract with a buyer who then repudiates

· Can manufacturer complete the good if he thinks he can sell it and thus mitigate damages?

· Different from bridge example because it is still possible that the good may be purchased by someone else

· Yes, as long as he acts with reasonable commercial judgment – UCC §2-704(2)
· Here the seller is trying to mitigate in good faith

· Have to be careful about putting too much of a burden on the innocent party; think about how much you are going to second-guess their decisions (Madson case as example)
Employment Contracts 

· Discharged employee must make reasonable effort to find comparable employment
· So what is comparable?  Might look comparable because in the same industry, same job title, but other things could be different: tasks, benefits, hours, environment, prestige, etc.

· Not obligated to seek different or inferior employment, but if such employment is obtained, then the earnings will be used to mitigate damages

· Don’t need to mitigate by accepting employment far from home; just have to look in immediate community/neighborhood

· Generally courts won’t award damages for injury to employee’s reputation unless the employee can prove that there were specific losses as a result of the injured reputation

· Loss of opportunity to practice profession – if part of benefit to employee is the actual doing of the work, may be entitled to recover

· Rationale for the employment exception #policy
· Public interest to get people back to work rather than inefficiently sitting around

· Whereas contractor or landlord don’t need incentive to find new source of income, an employee doesn’t necessarily have this incentive
Shirley MacLaine Parker v. Twentieth Century Fox*
· Facts

· Studio repudiated movie contract with actress, offered her new part instead at same salary

· Western rather than musical, in Australia rather than LA

· She rejected, studio argues that she failed to mitigate

· Holding/Reasoning

· Court held that she did not have to take different or inferior employment so she can recover wages from the first contract
Complications of mitigation rule #exam
· Different meanings in different contexts

· Mitigation is more complicated in UCC because buyer doesn’t have to cover and seller doesn’t have to resell
· Landlord doesn’t have to mitigate by renting to someone else if tenant breaks lease
· Employee has duty to seek comparable employment
· May be undercompensating

· Injured party might want more than just profits—opportunity to show their work (See Rockingham County)
· What is comparable employment?

· Small distinctions in criteria for assessing comparability can drastically affect mitigation

· Any way you look at it, person is unlikely to be put in same position as if contract upheld

4. Foreseeability

· Basic Rule: Can only get damages if foreseeable at time contract was made
· Limits damages – introduces tension between consequential damages and expectation idea of putting aggrieved party in as good a position as if contract upheld
RS §351 – Unforeseeability and Related Limitations on Damages
· (1) Damages are not recoverable for loss that party in breach did not have reason to foresee as a probable result of the breach when the contract was made
· (2) Loss may be foreseeable as a probable result of breach because it follows from the breach

· in the ordinary course of events, or 

· as a result of special circumstances that party in breach had reason to know

· (3) Court may limit damages for foreseeable loss by excluding recovery for loss of profits, by allowing recovery only for loss incurred in reliance, or otherwise if justice so requires in order to avoid disproportionate compensation
UCC §2-715(2) – Buyer’s Incidental and Consequential Damages
· Consequential damages resulting from the seller’s breach include
· any loss resulting from general or particular requirements and needs of which the seller at the time of contracting had reason to know and which could not reasonably be prevented by cover or otherwise
· injury to person or property proximately resulting from breach of warranty
Hadley v. Baxendale*
· Facts

· Miller contracted to have broken shaft shipped to be fixed, asked for fastest delivery possible

· Delivery delayed by some neglect causing the mill to remain closed for several extra days

· Miller sued for lost profits 

· Holding/Reasoning

· Court says damages are allowed for any loss which might have been foreseen should the contract not be performed

· Held that the shipper could not have foreseen the special circumstances (that the mill only had the one shaft, no backup), and in this case they were not communicated

· When one party breaches a contract, other party may recover all damages that are reasonably foreseeable to both parties at the time of contract formation, as well as damages stemming from any special circumstances provided those circumstances were communicated to and known by all parties at contract formation
· This makes it unlikely that the plaintiff will be in the position he would be in had the contract been performed, because if it were performed there would not have been consequences/lost profits

· Now the plaintiff has to pay for all the consequences that were not foreseeable

· Policy Arguments #exam
· Fairness arguments on both sides – ( would argue not fair to pay such high damages for something they could not have known would happen, while ( would argue that it is not fair that he has to bear the brunt of the loss caused by (’s breach

· Consequentialist – worried about the effect on industry of too much liability
· Special communication: tell the other party what will happen if they breach, so it is in both parties’ contemplation

· They might argue that you didn’t tell the right person; might not be able to find a person to talk to

· Special communications are not in themselves sufficient to guarantee success
Victoria Laundry v. Newman*
· Facts

· Contracted to purchase boiler to expand laundry business

· Seller breached contract by failing to deliver boiler on time

· Laundry lost new business generally and lost specific contract with Ministry of Supply

· Holding/Reasoning

· Reasonable person expected to know “ordinary course of things” and the loss that is liable to result

· Seller knew the purpose of the boiler and loss of general business is reasonably foreseeable, so laundry entitled to damages for this

· Specific ministry contract (special circumstances) not known, so no damages for that

Koufos v. Czarnikow, Ltd*
· Facts

· Chartered ship with sugar made deviations, got to market late, price of sugar had decreased

· Holding/Reasoning

· Ship owner held liable for difference in market value—could reasonably foresee fluctuations in market price (even though wouldn’t know if it would go up or down)

Martinez v. Southern Pacific Transp.*
· Facts

· Shipped machinery in pieces, but last piece arrived a month late

· Sued for lost profits based on fair rental value of machine during the period

· Shipper argues that just as foreseeable that the piece would be sold, not rented

· Holding/Reasoning

· In this case, the machine itself has value, so it’s foreseeable that delay in shipping will cause loss in value

· General rule does not require plaintiff show that actual harm suffered was most foreseeable of possible harms. He need only demonstrate that his harm was not so remote as to make it unforeseeable to a reasonable man at the time of contracting.
· Contrast with Hadley v. Baxendale #exam
Panhandle Agri-Service v. Becker* 

· Limitations on consequential damages: if buyer doesn’t reasonably cover, can’t recover consequential damages, including loss of profits
5. Certainty

· Basic Rule: if you can’t establish your loss with reasonable certainty, then you don’t get damages (this rule is another burden on the plaintiff, cheapens the cost of breach)
RS §352 – Uncertainty as a Limitation on Damages
· Damages are not recoverable for loss beyond an amount that the evidence permits to be established with reasonable certainty
UCC §1-106(1) – Remedies to be Liberally Administered

· Remedies shall be liberally administered to the end that the aggrieved party may be put in as good a position as if the other party had fully performed but neither consequential or special nor penal damages may be had except as specifically provided in this Act or by other law
Kenford v. Erie County*
· Facts

· Contract to operate domed stadium, county breached

· Kenford sued for loss of prospective profits during 20-year contract

· Holding/Reasoning

· Presented massive amounts of analyses, but proof insufficient to meet required standard

· Projections were based on assumptions that require speculation and conjecture

· Stricter standards for new businesses, don’t have reasonable basis of experience to rely on in making projections

· Rejects “rational basis” test expressed in Perma Research
Courts don’t always adhere to new business rule #exam
· in some cases, new businesses can sufficiently prove lost profits to meet the standard for damages 
· In situations where damages are less certain, try to compare to similar/comparable situations to make loss more certain 
Ashland Management v. Janien*
· Facts

· Contract for new investment computer program

· A breached, but in this case court held that J was entitled to damages for lost profits

· Holding/Reasoning

· Don’t require absolute certainty of damages, just an approximation based upon known reliable factors without undue speculation
· Ashland was established business; could base amount on factors laid out in contract
Rombola v. Cosindas*
· Consistent performance by horse during and after R’s contract year support claim of lost profits when R’s opportunity to race taken away and negates any basis for inference in diminution in ability or earning capacity
Contemporary Mission v. Famous Music Corp* 

· Lost royalties from a contract to sell records.  Record was real, fixed price, increasing success.  Damages not speculative, ( could recover.

Mears v. Nationwide Mutual*
· Facts

· Won contest for 2 mercedes, promoter said too indefinite because didn’t say what kind

· Holding/Reasoning
· Court said terms should interpreted with strong consideration for what is reasonable
· When minor ambiguity exists in a contract, Arkansas law allows complaining party to insist on reasonable interpretation least favorable to (…

Van Gulik v. Resource Development Council for Alaska
· Facts

· Promoter staged lottery; under rules contestant’s tickets were to be drawn from bin one-by-one; last ticket drawn would win grand prize of $10,000

· When only three tickets owned by A, B and C remained in bin, lottery operators mistakenly and in breach of contest rules, drew tickets owned by B and C simultaneously and overlooked fact that A’s ticket remained in bin

· Operators then compounded breach by wrongfully drawing all tickets over again
· Holding/Reasoning

· Court gave A choice of either (i) $5,000 in damages based on expected value of chance at time of breach, or (ii) participation in re-drawing involving only his ticket and one other

· If lottery operators had drawn only B’s ticket or only C’s ticket, the last two tickets would have been either those of A and B or A and C; at time of breach, A had a 50% chance of winning $10,000
· Illustration of measuring market value of loss of chance
6. Damages for Mental Distress

RS §353 – Loss Due to Emotional Disturbance
· Recovery for emotional disturbance will be excluded unless breach also caused bodily harm or contract or breach is such that serious emotional disturbance was particularly likely result
· Carriers and innkeepers with passengers and guests, etc.
RS §355 – Punitive Damages

· Punitive damages are not recoverable for a breach of contract unless the conduct constituting the breach is also a tort for which punitive damages are recoverable
Valentine v. General American Credit*
· Primary purpose of employment contract is economic security, not emotional security
· General rule is to uniformly deny mental distress damages in employment situations (even if foreseeable)

· Exception is contracts that are meant to prevent emotional distress (marriage, deliver child)

· This is similar to the diminution of value rationale – saying the only important thing is money

· But employee is not indifferent as to breach – wouldn’t have the mental distress if put in the position he would be in had the contract been performed

· But enforcing mental distress damages in this situation would make the cost of breach go way up #policy
Lane v. Kindercare*
· Facts

· Center left child alone in facility and failed to give medication

· Holding/Reasoning

· Damages may be awarded for emotional distress caused by a breach of a personal contract even where the emotional distress does not result in physical injury
· It was foreseeable that a breach would result in emotional distress

Jarvis v. Swan Tours* 

· Mental distress allowed in contract for a vacation, or any other contract to provide entertainment and enjoyment (contract explicitly promised these)

· Should be compensated for the loss of something he can’t get back (only 2 weeks vacation per year)

Three ways to get out of expectation damages #exam
1. liquidated damages

2. specific performance

3. reliance/restitution damages

7. Liquidated Damages

Liquidated Damages Clauses
· Set out the damages for contract breach ahead of time
· General rule seems to be that they’re enforceable only if they come close to what the damages would have been at the time the contract was formed
· If they are a reasonable forecast of what the legal system would give you in situations where there is no obvious way of figuring out what the damages would be
· Court calls them liquidated damages clauses when valid; penalties when invalid
· Courts thus limit freedom of parties to contract outside of the legal system

· Why does the court know more than the parties about the appropriateness of certain damages (liquidated damages as calculated allocation of risk)?
· Court looks only at legally recognized harms (narrow), whereas parties might have wanted to contract for other kinds of harm
· Courts are trying to limit damages, so don’t want people raising them on their own through these clauses
· Fairness arguments in support of judicial oversight of liquidated damages #policy
· Don't want to make ( better off after breach (unreasonably high damages, i.e. penalty)
· Doesn’t put people in the position they would have been in if the contract had been performed
· People don’t pay attention to these clauses—underestimate the possibility of breach; had they thought it out beforehand they would not have agreed to these terms
· To allow such high damages would be oppressive or point to coercion, duress, etc.
RS §356(1) – Liquidated Damages and Penalties
· Damages for breach by either party may be liquidated in the agreement but only at an amount that is reasonable in light of the anticipated or actual loss caused by the breach and the difficulties of proof of loss.  A term fixing unreasonably large liquidated damages is unenforceable on grounds of public policy as a penalty.
UCC §2-718 – Liquidation or Limitation of Damages; Deposits
· (1) Damages for breach by either party may be liquidated in agreement but only at an amount which is reasonable in light of anticipated or actual harm caused by breach, the difficulties of proof of loss, and the inconvenience or non-feasibility of otherwise obtaining an adequate remedy – term fixing unreasonably large liquidated damages is void as a penalty  
· Actual damages in the clause must be reasonable (Wasserman’s)
· It must be hard to determine what the actual remedy is (Lee Oldsmobile / Hutchison)
Wasserman’s Inc v. Middletown*
· Facts

· ( leased a track of municipally-owned property, on which it operated its business

· Contract contained a liquidated damages clause of 25% of gross sales for one year

· Municipality breached the lease contract 

· Holding/Reasoning

· Court awarded damages for improvements to property but NOT the 25% of gross receipts

· Gross receipts do not reflect actual losses as the company was hardly profitable
· Damages without clause would be lost profits or cost to acquire new lease, move, etc.
· Stipulated damages clause is enforceable only if it constitutes a reasonable forecast of the actual damages to the non-breaching party resulting from the breach
· Policy Arguments for stipulated damages clauses #policy

· Pro: parties can control exposure to risk, economic efficiency, freedom of contract 
· Con: public law defines remedies, can lead to unfairness—to deter from breaching/secure performance, punish

Lee Oldsmobile v. Kaiden*
· Facts

· Buyer put deposit on Rolls Royce but canceled order; sued for return of deposit

· Holding/Reasoning

· Seller cannot keep deposit even though contract provided for this in liquidated damages clause because it is clear actual damages are capable of accurate estimation
· Buyer should receive deposit refund minus actual damages; actual damages capable of accurate estimation at the time the contract was made
· Lost profits if lost-volume seller
· Difference between contract and resale price
Hutchison v. Tompkins*
· Facts

· ( put down deposit on land; contract had liquidated damages clause to allow ( to keep 

· ( breached contract, agent erroneously returned deposit; ( sued for deposit

· Holding/Reasoning

· Court allowed liquidated damages because actual damages were not ascertainable at the time the contract was drawn

Limitations clause

· Allows parties to limit damages if they think they would be too big (e.g. airline bag loss fees)
· Not a liquidated damages clause—not trying to foresee what damages are and reasonably anticipate them; just trying to limit foreseeable damages

· Courts are less suspicious of these clauses

· Trying to protect people from too much litigation, worried about too many damages suits, but also worried about absence of damage suits—want people to be compensated for injuries from breach #policy
UCC §2-719 – Contractual Modification or Limitation of Remedy

· Agreement may provide for remedies in addition to or in substitution for those provided in the UCC and may limit or alter the measure of damages recoverable
Chapter 7: Specific Performance

· Specific performance: remedy where court orders breaching party to perform the contract

· General Rule – Specific performance will not be ordered unless other damages are inadequate
· Unique goods: rare or unusual object where money damage are inadequate because exact substitutes can’t be found (e.g. antique cars, artwork)
· Speculative damages: money damages hard to measure (e.g. new business/product)
· Land contract
· Employment contracts are generally NOT specifically enforceable
· UNIDROIT and CISG take opposite approach – favor specific performance over damages
· American strategy lowers the cost of breach #policy
RS §359 – Effect of Adequacy of Damages

· (1) specific performance or an injunction will not be ordered if damages would be adequate to protect the expectation interest of the injured party
· (2) adequacy of damage remedy for failure to render one part of performance due does not preclude specific performance as to the contract as a whole
RS §360 – Factors Affecting Adequacy of Damages

· difficulty or proving damages with reasonable certainty
· difficulty of procuring a suitable substitute performance by means of money damages
· likelihood that an award of damages could not be collected
UCC §2-709 – Action for Price
· If buyer breaches, seller can recover price of goods already accepted (SP)
UCC §2-716 – Buyer’s Right to Specific Performance
· (1) Specific performance may be decreed where the goods are unique
· Take into account ability to procure suitable substitute, certainty of value, etc.
London Bucket Co. v. Stewart*
· Facts
· ( breached contract to install a heating system for a large motel
· Holding/Reasoning
· Court will not order specific performance unless ordinary common law remedy of damages for a breach of contract is an inadequate and incomplete remedy for injuries arising from failure to carry out terms of the contract
· Courts can’t properly oversee performance
Walgreen Co. v. Sara Creek Property Co.*
· Facts
· (, a “discount chain”, operated pharmacy whose lease contains a clause in which ( promises not to lease space in mall to anyone else who wants to operate a pharmacy or store containing a pharmacy

· Fearful its anchor tenant was about to close its store, ( informed ( it intended to buy out anchor tenant and lease space to a store operated by Phar-Mor, a “deep-discount chain”; that would also have a pharmacy
· Holding/Reasoning
· Choice between remedies of an injunction and monetary damages requires a balancing of the costs and benefits of the alternatives
· Benefits of injunctive relief #policy
· Shifts burden of determining cost of defendant’s conduct from court to parties

· Premise of our free-market system is that prices and costs are more accurately determined by market than government

· Costs of injunctive relief #policy
· Require continuing supervision by the court, which is costly

· Give rise to “bilateral monopoly” where two parties can only deal with each other and may result in inefficiency
· ( seeking injunction has burden of persuasion to show damages are inadequate as damages are the norm
· Covenants not to compete are usually enforced by injunction and not damages
Van Wagner Advertising v. S&M Enterprises*
· Court refused to award specific performance when advertising company breached a contract to let company advertise on the side of a building facing the exit ramp of the Midtown tunnel
· “Uniqueness” is not a magic door to specific performance; a distinction must be drawn between physical difference and economic interchangeability
· Difficulty of proving damages with reasonable certainty is first factor affecting adequacy of damages
Laclede Gas v. Amoco*
· Facts
· Oil company breached contract to meet housing development’s needs
· Holding/Reasoning
· Court ordered specific performance
· Public interest is involved
· Although gas is readily available on open market, the fact that it was a long-term contract makes it unique – similar contract is not readily available
Weathersby v. Gore*
· Facts
· ( made contract with ( under which ( agreed to sell ( the cotton that ( produced during the crop year at 30 cents per pound

· ( gave notice that he was cancelling the contract on the ground that ( failed to provide a required payment bond; ( could have covered, but did not

· Soon after cancellation, cotton was selling for around 35 cents; by time of suit, cotton had soared to 80 cents
· Holding/Reasoning
· Specific performance of a contract will not be awarded where damages may be recovered and the remedy in a court of law is adequate to compensate the injured party
· ( could have acquired additional cotton on open market when ( informed him of breach; did not do so and thus must settle for difference between contract and market price at time of breach
Arguments against specific performance #policy
· Consequentialist – prolongs litigation; if someone breaches, often a good reason and they are willing to pay damages.  By forcing them to do something they don’t want to do, you are raising the cost of breach, giving plaintiff too much power in subsequent negotiations
· Role of Courts – Courts don’t like to force people to do things since bad policy and hard to enforce
Arguments for specific performance #policy
· Fairness – it is the best way to put plaintiff in the position he would have been in had the contract been performed (damages are an imperfect substitute, as we saw in Peevyhouse)
Only time courts will NEVER order specific performance is in a personal service contract #exam
· Can however get an injunction preventing someone from doing something
· RS §367: Promise to render personal service will not be specifically enforced

· What is personal service?

· Aren’t there always people involved?

· Maybe define as things that you can’t subcontract for
Chapter 8: The Reliance and Restitution Measures

· Reliance and restitution present two alternatives to the standard expectation measure
1. Reliance Damages in a Bargain Context

· Put injured party in as good a position as he would have been in if contract never made
Security Stove & Mfg. Co.* 

· Facts

· D breached by not shipping furnace to convention where P had exhibit

· Holding/Reasoning

· When special circumstances exist which are known to parites that will result in unusual loss from non-performance of the contract, the non-breaching party may recover damages based on expenses it incurred in reliance on the breaching party’s promise of performance

· Court awarded reliance damages – costs / expenses associated with setting up the exhibit – even though these expenses would have been incurred if D had not breached

· Expectation damages would be business from showing stove, but since it wasn’t for sale, the amount would be uncertain—expectation damages would be 0

· But can assume that they wouldn’t have gone to the expense of sending everything to exhibit if they didn’t expect some kind of profit

· Unless expenses are awarded, they don’t get compensation—this would be injustice

· So they get the expenses that were paid in reliance on the contract
Anglia Television v. Reed*
· Facts

· (, movie star, cancelled, studio sued for expenses incurred prior to contract

· Holding/Reasoning

· Court held that ( was liable to pay because it was his breach that caused the money to be wasted (if he hadn’t entered into the contract he wouldn’t be liable for the prior expenses)

· The money was spent in reliance on signing someone, not Reed in particular, but it was wasted because of his breach
L. Albert & Son v. Armstrong Rubber*
· If the defendant can show that the plaintiff would have lost money had the contract been performed (so expectation damages would be less than reliance), then plaintiff can only recover expenses minus the amount that would have been lost
· This keeps expectation as the master narrative—not trying to go beyond expectation, just trying to give the plaintiff something
2. The Restitution Measure (Unjust Enrichment)
· Substantive – refers to the recapture of a benefit conferred on defendant by plaintiff so as not to unjustly enrich defendant
· Remedial – remedies based on amount of defendant’s unjust enrichment (idea of disgorging benefit)
RS §344: Restitution interest is having restored benefits conferred to other party
RS §345: Judicial remedies include awarding money or restoring something in order to prevent unjust enrichment
RS §370 – Requirement that Benefit be Conferred

· A party is entitled to restitution only to the extent that he has conferred a benefit on the other party by way of part performance or reliance
RS §371 – Measure of Restitution Interest

· If money is awarded to protect restitution interest, it may be measured by either
· (a) Reasonable value to other party of what he received in terms of what it would have cost to obtain from someone in claimant’s position, or
· (b) Extent to which other party’s property increased in value or other interests advanced
UCC §2-718(2), (3): Even when buyer breaches he is entitled to restitution for any amount over which he paid seller
E. Restitution Damages for Breach of Contract

TVA 

· Case provided by Frug #frugism
· Facts
· Man got microfilm made of TVA’s records for $30K; contract not authorized by the right person at TVA
· Microfilm delivered to library where it remained for 3 days before being taken out
· TVA refused to pay for services, so ( sued for restitution damages (couldn’t sue for expectation because no contract)
· Holding/Reasoning

· ( awarded reasonable value of his services (also $30K) – court found TVA benefited 
Osteen v. Johnson*
· Facts

· ( paid ( to promote (’s daughter as singer and composer of country-western music; ( agreed to (1) advertise Linda through mailings for one year; (2) arrange and furnish recording facilities; (3) prepare 2 records from recorded songs; (4) press and mail copies of one of the records to DJs; and (5) if first record met with any success, press and mail copies of second record

· ( arranged for several recording sessions, where Linda recorded 4 songs; record prepared of 2 songs and 1,000 copies of record pressed; 340 copies mailed to DJs, 200 sent to ( and rest retained by (; various mailings made to advertise to DJs and in trade magazine; first record received favorable review and high rating in trade magazine
· Holding/Reasoning

· Where there has been a substantial breach of contract, the non-breaching party can seek restitution of any benefits it conferred on the breaching party under the contract
· ( entitled to amount paid to (, less reasonable value of services which ( performed on behalf of (
United States v. Algernon Blair*
· Facts
· Subcontractor ceased to perform after contractor refused to pay – contractor breached
· However, had subcontractor finished working, he would have lost substantial amount
· Holding/Reasoning
· Court ruled that even so, ( entitled to restitution damages of labor and equipment furnished - § 371(b)
· Otherwise contractor would have received these benefits without having paid for them (unjust enrichment)
· Reasonable value of services awarded even though would have lost money on the contract
· Subcontractor justifiably ceasing work under a contract because of prime contractor’s breach may recover in quantum meruit the value of labor and equipment already furnished pursuant to the contract irrespective of whether he would have been entitled to recover in a suit on the contract
Oliver v. Campbell*
· Facts

· ( agreed to represent ( as lawyer in divorce action for $850

· Trial lasted 29 days (much longer than ( anticipated) before ( breached agreement

· Holding/Reasoning

· ( sued for reasonable value of his services ($5K); court denied and only awarded $ not paid

· Remedy of restitution in money is not available to one who has fully performed his part of a contract
· Restitution cannot exceed expectation (if contract completed)

F. Restitution in Favor of a Plaintiff in Default
· when you break the contract, you only get the benefit to the other side as restitution, not the reasonable value of services

· when it’s the innocent party, it can be measured by benefit to other party or reasonable value of services

RS §374 – Restitution in Favor of Party in Breach

· (1) if party justifiably refuses to perform on ground that remaining duties have been discharged by other party’s breach, the party in breach is entitled to restitution for benefit that he has conferred by way of part performance or reliance in excess of the loss that he has caused by his own breach

Kutzin v. Pirnie*
· Facts

· Down payment on house, then decide not to buy, want payment back

· Holding/Reasoning

· The breaching party shouldn’t be able to benefit from own wrong, but the other party shouldn’t be able to hold on to payment as punishment in excess of what would be just compensation

· So breaching party has to pay damages, but if the damages are less than down payment amount, then they get the rest back

· This is restitution for the breaching party
· If a party justifiably refuses to perform his duties under a contract due to the breach of another party, the breaching party is entitled to recover any benefit already conferred by way of part performance or reliance on the contract that is in excess of the loss created by his breach

Britton v. Turner
· Case provided by Frug #frugism

· Facts

· ( breached 12-month employment contract with ( after 9 months

· ( then sued for reasonable value of services he performed despite being breaching party

· Holding/Reasoning

· Court ruled for ( on grounds that ( received a benefit, and ( should be paid for it

· Employer can get expectation damages, but if the benefit of the work is more than damages, then the breaching employee gets the difference

Vines v. Orchard Hills*
· ( who defaulted on property purchase entitled to restitution of down payment minus damages
· Otherwise you are punishing more severely someone who partially performed (often in good faith) than someone who has not performed at all
· Purpose of remedies is to compensate for loss – innocent party not entitled to keep more than that amount
· Burden is on the purchaser to show that the seller has been unjustly enriched
Exam Checklist for Remedies

1) Is specific performance applicable?
· Unique good, speculative damages or land contract?
2) Expectation damages?

· Standard measure of damages for breach of contract

· Always discuss expectation damages in any fact pattern where contract was valid and one party materially breaches

3) Reliance damages?

· Expectation damages would not adequately compensate ( or there is no enforceable contract, but ( still entitled to some protection

· Commonly appears on exams in questions involving promissory estoppel
4) Restitution damages? 

· Awarded on the contract or in quasi-contract to prevent unjust enrichment
5) Did nonbreaching party mitigate damages?

6) Liquidated damages?

7) Damages in Sales of Goods (UCC)

· Buyer’s damages?

· “Contract/market” differential

· Cover

· Breach of warranty

· Specific performance: only if goods are “unique”

· Seller’s damages?

· Lost profits

· Lost volume seller
III. Assent

· Assent = contract formation

Chapter 9: An Introduction to Interpretation
1. Subjective and Objective Elements in the Principles of Interpretation in Contract Law

· Tension between subjective intent (what parties really meant) and objective intent (what parties actually wrote in the contract or seemed to have meant)
4 methods of interpretation #exam
1. §§ 20, 201

2. purposive/literal

3. usage of trade

4. course of dealing/course of performance
RS §20 – Effect of Misunderstanding
· (1) No mutual assent if parties have different meanings and neither knows or has reason to know meaning attached by other, or both parties know or have reason to know meaning attached by other 
· equally innocent or equally guilty, no basis for law to choose, so no contract
· (2) There is a contract in accordance with the meaning attached by one of the parties if that party doesn’t know or have reason to know of any different meaning attached by the other and the other knows or has reason to know the meaning attached by the first

· one person is at fault and the other is innocent, so the guilty person loses

RS §201 – Whose Meaning Prevails

· (1) where parties attached same meaning, agreement interpreted in accordance with that meaning

· (2) if different meanings, interpreted according to one party’s meaning if party didn’t know or have reason to know of other’s different meaning and the other knew or had reason to known of the first party’s meaning

· (3) except as stated here, neither party bound by the meaning attached by the other even though will result in failure of mutual assent

· 4 central principles of modern contract law (according to Eisenberg) #exam
1. If parties attach different meanings unknowingly, and one is more reasonable, that meaning prevails – idea that one party is at fault, §201(2)(b)
2. If parties attach different meanings unknowingly, and both are equally reasonable, neither meaning prevails – neither party (or both) is at fault, §20(1), Raffles case

3. If parties attach same meaning, that meaning prevails even if it is unreasonable – both may be at fault, but there is no injury, §201(1)
4. If two parties attach different meanings, but one knows the other’s meaning and the other doesn’t, then the unknowing party’s meaning prevails, even if it is less reasonable ​​– one party is more at fault than the other, even if both are at fault, §201(2)
RS §204 – Supplying an Omitted Essential Term
· Court can supply a term that is reasonable when the parties have not agreed on an essential term that is important for determining their rights and duties
· Should support terms in accordance with community standards of fairness and public policy. Courts aren’t limited by what the parties had in mind
Lucy v. Zehmer*
· Facts
· Drunk guy agrees to sell land to acquaintance for $50K, but thought agreement was a joke
· Holding/Reasoning
· Court held agreement binding because (’s outward expression reflected real agreement
· Why would Z have reason to know that L is taking it as a real contract? L had tried in the past to buy the land, Z got wife to sign agreement, reasonable price for offer
· Why would L have reason to know Z was not serious? Z had never been willing to sell, they were drinking
· Mental assent of parties is not requisite for formation of a contract. If words or other acts of one of the parties have but one reasonable meaning, undisclosed intention is immaterial except when an unreasonable meaning which is attached to manifestations is known to the other party
Raffles v. Wichelhaus*
· Facts

· (’s had different conceptions of which Peerless ship they had contracted for

· Holding/Reasoning

· Contract held unenforceable since “latent ambiguity” so no meeting of the minds

· Model example of §20: there is no contract if there is a mutual misunderstanding by both parties as to the meaning of a term of an agreement

Frigaliment Importing Co. v. B.N.S. Intern. Sales Corp.*
· Facts
· What is chicken? #frugism
· ( thinks getting a good price for fowl, ( thinks getting good price for fryers/broilers

· One way to look at this case is that they each thought they were making a certain deal, so we don’t have a basis to choose from

· Holding/Reasoning

· Court sides with ( —says ( must have expected ( to be making some profit and not deliberately incur a loss - §201(2)(b)
· Subjective intent of ( wouldn’t matter if objective meaning of chicken didn’t coincide with that intention, but it does
· Burden of proof on plaintiff to prove his definition of chicken, but more evidence in usage of trade that the (’s definition of chicken was correct; therefore, Court rules defendant’s meaning more reasonable.
Embry v. Hargadine, McKittrick Dry Goods*
· Facts
· Employee thought employer had promised him another year-long employment contract
· Employer claimed his words “not to worry about it” did not mean he assented
· Holding/Reasoning
· Court held for employee – a reasonable person would interpret statements as assent to demand to be employed 
· Regardless of parties’ subjective or actual intent, if a reasonable man could infer from their conduct intent to enter into a binding and enforceable contract, a binding and enforceable contract is presumed to exist
2. Problems of Interpreting Purposive Language
· Literal vs. Purposive Interpretation

· Fried – interpretation comes from the parties, purpose comes from the parties

· Cohen – purpose is coming from the court

Types of interpretation #exam
· What the parties were thinking at the time

· What the parties would have thought had they thought about it

· What seems reasonable to the court under the circumstances

· Williams says there is no difference between these – the court is attributing a purpose to the parties

Haines v. New York*
· Facts
· NYC had agreed in to provide sewage services for two towns, expand when necessary; now plant working at capacity
· Towns argue that agreement called for perpetual performance so city has to build new plant
· Holding/Reasoning
· Court held the city had to maintain the existing plant, but not build a new one
· Where parties have not clearly expressed the duration of a contract, the courts will imply that they intended performance to continue for a reasonable time
Spaulding v. Morse*
· Facts
· Father had promised to pay son money through college, but son is drafted before that
· Holding/Reasoning
· Court ruled father doesn’t have to pay while son is in military
· Purpose of the agreement was to provide for maintenance and education, but now the army is doing that; court adopts “purposivist” reading
· If instrument as a whole suggests that a particular result was desired by the parties, although not expressed by formal words, the court can supply certain terms/interpretations to effectuate underlying intention
Lawson v. Martin Timber*
· Facts

· Contract gave two years to cut timber, unless there was high water, then had extra year

· There was high water, so they took extra year to cut more, ( sued to recover value

· Holding/Reasoning

· Court held that they don’t get the extra year because the meaning of the contract was that they would only get the extra year if the high water prevented them from removing all the timber in the 2-year period – and it had not prevented them here

3. Usage of Trade, Course of Dealing, Course of Performance

· Definitions #exam

· Usage of trade: generally accepted meaning within specific industry/trade at large
· Course of dealing: pattern of performance between parties under past contracts (not current contract)

· Course of performance: behavior of parties under current contract
Hierarchy of interpretation #exam
· Express terms

· Course of performance

· Course of dealing

· Usage of trade

· As you go up the hierarchy, you are getting closer to the understanding of these parties in this contract

· So greater expectation that both parties are aware of the definition of the term

· But hierarchy isn’t absolute—there are exceptions

· Counterargument: express terms are weakest because regardless of what was said, they did/lived otherwise

RS §223 – Course of Dealing

· Sequence of previous conduct between the parties to an agreement which is fairly to be regarded as establishing a common basis of understanding for interpreting their expressions and other conduct – unless otherwise agreed, supplements or qualifies their agreement

RS §221 – Usage Supplementing an Agreement (Course of Performance)

· An agreement is supplemented or qualified by a reasonable usage with respect to agreements of the same type if parties know or have reason to know of usage and neither knows or has reason to know that other party has an intention inconsistent with usage

RS §222 – Usage of Trade

· (1) Usage having such regularity of observance in a place, vocation, or trade as to justify an expectation that it will be observed with respect to a particular agreement

· (2) Unless otherwise agreed, a usage of trade in the vocation or trade in which parties are engaged or a usage of trade of which they know or have reason to know gives meaning to or supplements or qualifies their agreement

UCC §1-201

· (11) “contract” is total legal obligation resulting from parties’ agreement

· (3) “agreement” is the bargain of the parties in fact as found in their language or by implication from other circumstances including course of dealing or usage of trade or course of performance

UCC §1-205 – Course of Dealing and Usage of Trade

UCC §2-208 – Course of Performance or Practical Construction

· includes hierarchy of interpretation

Foxco Industries v. Fabric World*
· Facts

· Breach of contract to purchase fabric – disagreement over definition of “first quality good”

· Fabric World says it means no flaws, Foxco says it means what trade association says – some flaws are allowed

· Fabric World claimed not to know about trade association or their definition of the term

· No direct evidence that certain usage was intended, but can rely on trade usage to help define contract terms

· Holding/Reasoning

· Court ruled against Fabric World – parties are presumed to be contracting within the trade / using trade meaning when they are in the trade
· Contrast to Frigaliment – acceptance of trade usage by one party must be proved by showing either that he had actual knowledge of it or that usage is so well established/long used that it wouldn’t make sense not to use it

· The debate between these two extremes is inherent within the “reason to know” language of RS §222

· To what extent are you supposed to know the usage? Foxco rule is dominant

Hurst v. W.J. Lake & Co.*
· Facts

· Buyer and seller made contract for sale of 350 tons of horsemeat – min 50% protein

· Buyer took discount on some meat that was less than 50%, but seller said in trade usage 50% means 49.5% so not entitled to discount on meat that was between 49.5 and 50
· Holding/Reasoning

· Court ruled that, in absence of evidence to the contrary, if parties in the trade use trade terms then they are assumed to carry trade meaning

Flower City Painting*
· Facts

· Contract to paint apartments; ( thought it just meant interior walls, ( claimed trade usage meant everything 

· Court found that ( didn’t have reason to know trade usage because they were new company and when faced with arguably material contract term that could mean or represent two different things, no contract existed
Chapter 10: Offer and Acceptance
· For a contract, need to meet both consideration and the requirements of offer / acceptance
· Offer: statement or act creating “power of acceptance”
· Acceptance: statement or act indicating offeree’s immediate intent to enter into the deal
· Classically, offeror is the master of the bargain, but elements of reliance are present, providing protection to the offeree as well

1. What Constitutes an Offer

RS §24 – Offer Defined
· An offer is the manifestation of willingness to enter into a bargain, so made as to justify another person in understanding that his assent to that bargain is invited and will conclude it
· Doesn’t depend on will of the offeror—it’s in the eyes of the offeree—whether he reasonably believes an offer has been made
Hurley v. Eddingfield 

· Case provided by Frug #frugism
· Facts
· Wife knocks on family doctor’s door (come quick!).  Doctor refuses to come.  Husband dies; wife sues for breach of contract.
· Arguments #policy
· Contract: Offer was to be on call when needed (outstanding offer).  Acceptance is when she knocks.  Breach!
· No contract: Offer was knocking on door (offer to buy services).  No acceptance (refused to come).  No contract, no liability

Lonergan v. Scolnick*
· Facts

· ( put ad in paper, ( responded, ( sent letter inviting discussions, ( accepted but land taken

· Holding/Reasoning

· Court ruled ( had never made a firm offer, just an invitation for ( to make an offer (but it’s ambiguous, the two judges disagree)
· An offer, signifying a meeting of the minds, must be made (and then accepted by the other party) before there can be a contract
· If promisee knows or has reason to know that the promisor does not intend it as an expression of his fixed purpose until he has given a further expression of assent, the promisor has not made an offer
Regent Lighting Corp*
· Offer must be made with express or implied intention that acceptance will be binding—reserving the right to refuse an order makes it merely an invitation to submit an offer
Lefkowitz v. Minneapolis Surplus Store*
· Facts

· P responded to two newspaper ads that said “first come first served”
· D refused to sell merchandise—said the offer was for women only; P sued for breach

· Holding/Reasoning
· Where the offer is clear, definite, and explicit, and leaves nothing open for negotiation, it constitutes an offer, acceptance of which will complete the contract
· Whether an ad creates a binding obligation is whether performance was promised in return for something requested
· Can modify offer at any time before acceptance, but can’t add new conditions after
Fisher v. Bell*
· Putting a knife in store window with price tag is not offer, just invitation to negotiate
Basic rule about catalogues/ads #exam

· they are not offers – protect offeror from unlimited liability to acceptance
2. Termination of Offeree’s Power of Acceptance: Lapse, Rejection, and Counter-Offer

RS §36 – Methods of Terminating Power of Acceptance
· Rejection (RS §38) or counter offer (RS §39)
· Lapse of time (RS §41)
· Revocation by offeror
· Death or incapacity of either party
RS §41 – Lapse of Time
· (1) Offeree’s power of acceptance is terminated at time specified in offer or if no time specified, at end of a reasonable time
· (2) Reasonable time depends on circumstances
RS §39 – Counter Offer
· (1) offer made by offeree to offeror relating to same matter as original offer and proposing substituted bargain

· (2) Power of acceptance terminated by making counter-offer

RS §59 – Purported Acceptance Which Adds Qualifications
· Reply to an offer which purports to accept it but is conditional on offeror’s assent to terms additional to or different from those offered is not an acceptance but a counter-offer

· Contrast UCC §2-207 – Here, in sale of goods, an acceptance with conditions is still an acceptance and sometimes the conditions become part of the actual agreement, unless they materially alter it or offer expressly limits acceptance to terms of the offer

Offer in conversation

· Unless circumstances indicate that offer continues, offer terminates at end of conversation

3. Termination of the Offeree’s Power of Acceptance: Revocation

Methods of Acceptance

· unilateral contract: offer accepted by performance (exchange promise for performance)

· bilateral contract: offer accepted by promise (exchange promise for promise)

· option contract: binding irrevocable offer for length of time of option (offer to hold on to something for period of time within which offeree can accept or not)

RS §37 – Termination of Power of Acceptance Under Option Contract

· Power of acceptance under an option contract is not terminated by rejection or counter-offer, by revocation, or by death or incapacity of the offeror, unless the requirements are met for the discharge of a contractual duty
· requires consideration to keep option open in first place

· option contract is a binding, irrevocable offer; only terminated by mutual decision
RS §45 – Option Contract Created by Partial Performance or Tender
· (1) Where offer invites acceptance [only] by performance (and not by a promise), an option contract is created when offeree begins performance
· (2) offeror’s duty of performance is conditional on offeree’s completed performance
· once performance begins the offer is irrevocable by offeror but offeree may still stop
· only takes effect with actual performance, not preparation to perform
RS §32 – Invitation of Promise or Performance
· In case of doubt, offeree can accept either by promise to perform or performance
· If contract can be unilateral or bilateral, once offeree begins to perform, that is acceptance by performance, which then operates as a promise to complete performance (§62)
RS §62 – Effect of Performance by Offeree Where Offer Invites Either Performance or Promise
· (1) If offeree can choose to accept by performance or promise, beginning of invited performance is acceptance by performance
· (2) This acceptance operates as a promise to render complete performance
· only takes effect with actual performance, not preparations to perform
RS §87(2) – Option Contract

· An offer which offeror should reasonably expect to induce action or forbearance of a substantial character on the part of offeree before acceptance and which does induce such action or forbearance is binding as an option contract to extent necessary to avoid injustice
UCC §2-205 – Firm Offers

· An offer by a merchant to buy or sell goods in a signed writing which by its terms gives assurance that it will be held open is not revocable for the time stated or if no time stated, then for a reasonable time (but only up to three months); must be signed by offeror
· No consideration needed for this offer
· Merchant: one who deal professionally in the kind of goods in question

· Posting on eBay? Non-merchant

Summary #exam
· Traditionally need consideration for option contract, but RS §87(1) allows for recitation of purported consideration (even if not true), not just actual consideration—but need one or the other, not nothing

· RS §45 applies when the offer is explicitly unilateral; §§32/62 apply when there is a choice between unilateral/bilateral

· Under both §45 and §§32/62 the offeror is bound, but the offeree is only bound under §62
· §45 and §62 only take effect with actual performance, but preparations may make the offer temporarily irrevocable under §87(2)
· § 45 applicable to “beginning to perform”; automatically entitles offeree to expectation damages

· § 87(2) applicable to “preparing to perform”; may entitled offeree to reliance damages
Brackenbury v. Hodgkin 

· Case provided by Frug #frugism
· Mom says, “You can have my place if you move in and take care of me for the rest of my life.”  Daughter does this.
· Classical contract law: mom can revoke until the moment of death (scary for offeree)
· Under §45: mom can’t revoke but daughter may cease performance at any time (offeree-focused rule)
· See also “Brooklyn Bridge” hypo 

Ragosta v. Wilder*
· Facts

· ( told ( he would sell “The Fork Shop” if they came to bank with money before Nov. 1

· ( showed up at bank with money but ( did not; he no longer wanted to sell to them

· ( sued for specific performance; had incurred $7.5K in loan closing costs

· Holding/Reasoning

· Court ruled no contract – preparation to perform is not the same as performance
· P sought financing before offer even made; detriment not in exchange for D’s promise (there was no consideration for the promise to keep the offer open)

Drennan v. Star Paving*
· Facts

· General contractor relied on sub’s bid; sub tried to revoke offer since quote mistakenly low

· Holding/Reasoning

· Court ruled sub cannot revoke bid – reliance made it an option contract so irrevocable - § 90
· Thus subcontractor is bound to his promise not to revoke even though the general’s use of the bid was not acceptance, so general retained the right to revoke

· Offer which offeror should reasonably expect to induce definite and substantial reliance by offeree, and which does induce such reliance is binding on the offeror and enforceable even without consideration if enforcement is necessary to prevent injustice to the offeree
Subcontracting and limits on promissory estoppel (§ 90) #exam
· Recovery by the general contractor under § 90 in these cases may be denied on a variety of theories; that the general did not in fact rely on subcontractor’s bid, general failed to accept within reasonable time, general rejected it by a counter-offer, or there is a failure to meet § 90’s requirement that “injustice can be avoided only by enforcement of the promise”
· Bid shopping: practice of seeking bids from subcontractors other than one general used in calculating own bid; often involves informing other subcontractors of low bid amount and inviting them to undercut it

· Bid chiseling: attempt to negotiate a lower price than bid figure used in calculating own bid, frequently threatening to award subcontract to third party

· Bid peddling: practice of subcontractor saving on estimating costs and still winning bid by not entering a bid or entering an uncompetitive bid and then offering to perform work for less than winning bid

Chapter 11: Transacting at a Distance

Basic Modes of Communication
· Dispatch or “mailbox rule”: acceptance effective when dispatched, unless offeror specifies, when acceptance transmitted through medium not substantially instantaneous, such as regular mail #exam
· Crossed revocation and acceptance: revocation effective only when received, while acceptance effective when dispatched
· Pushes up beginning of performance to earliest possible date; if most offers do not revoke, offerors as a class may prefer mailbox rule as it is in their interest that performance begin as soon as possible #policy

· Delay or failure of transmission: mailed acceptance delayed or failing to reach offeror; commonly dealt with under mailbox rule
· Falconer v. Mazess: held that where offer is open until a specified date, acceptance must be dispatched by stated date, not received by offeror

· Caldwell v. Cline: held that where offeror gives offeree fixed period in which to accept offer, period begins to run from date offer received, not date posted
· Electronic Commerce

· Classifies technology into one of two paradigms

· Face-to-face: substantial instantaneous transmission and direct and immediate interaction

· Mail: does not inherently involve substantially instantaneous communication and immediate interaction
· Relatively few cases concerning new technologies other than telegrams
· Seem to fall under mailbox rule: as a practical matter interaction through electronic means usually is not direct and immediate, messages not always instantaneously received, often not read until sometime after receipt, often not responded to immediately

· Argument for face-to-face (traditional rule): transmission is usually close to instantaneous and parties usually have opportunity for almost-instantaneous interaction
· Acceptance by Electronic Agent

· Uniform Electronic Transactions Act (UETA) and Electronic Signatures in Global and National Communications Act (E-SIGN) both validate electronic records and signatures for Statute of Frauds purposes

· UETA and E-SIGN make clear that contracts can be formed by communications between a person and a computer, or even between two computers

· Electronic Data Interchange (EDI)

· Form of electronic commerce which allows business data to be communicated electronically between computers in standardized formats

· Formats can include purchase orders, invoices, shipping notices

· Transmissions may be made either directly between parties or through “providers” that function as electronic mail-processing systems
RS §30 – Offer can invite acceptance to be made in variety of ways; if none specified, offeree can choose what’s reasonable
RS §60 – If the offer states explicitly a place, time, or manner of acceptance, these terms must be complied with in order to create a contract (but if merely suggested, another method is ok)
UCC §2 -206(1) – Unless otherwise indicated, a contract invites acceptance in any way reasonable under the circumstances
RS §49 – If communication of offer is delayed, no extension for acceptance if offeree knows or has reason to know of the delay. But if it’s offeror’s fault, and offeree doesn’t know/have reason to know of delay, then offeree gets reasonable time to accept
RS §63 – Acceptance takes effect upon dispatch, even if it never reaches offeror (acceptance under option contract not valid until receipt)
· RS §66 – Acceptance by mail only takes effect upon dispatch if properly addressed, etc.
· RS §67 – If acceptance mailed in unreasonable manner, it is only effective upon dispatch if it is received at the same time a reasonably dispatched acceptance would have arrived
RS §64 – Acceptance by Phone – follows rules of face-to-face contract formation

RS §65 – Medium of acceptance is reasonable if it is customary in similar transactions

Chapter 12: Modes of Acceptance

6. Silence as Acceptance

RS §69 – Acceptance by Silence
· (1) Where offeree fails to reply to an offer, silence and inaction operate as acceptance only if:
· (a) offeree takes benefit of offered services with reasonably opportunity to reject them and reason to know that they were offered with expectation of compensation

· (b) offeror has stated or given reason to understand that assent may be manifested by silence/inaction, and offeree in remaining silent/inactive intends to accept the offer

· (c) because of previous dealings or otherwise it is reasonable that offeree should notify the offeror if he does not intend to accept
· (2) Offeree accepts if he acts inconsistently with offeror’s ownership of offered property; unless act is wrongful against offeror, then offeror must ratify acceptance
Vogt v. Madden*
· Facts

· ( had explicit sharecrop agreement with ( to farm his land in 1979 and 1980

· ( told ( he intended to grow beans in 81, but ( gave no response (( says he said no)

· Holding/Reasoning

· §69 doesn’t apply here — ( took no benefit, ( didn’t actually farm/no reliance

· Previous dealing doesn’t apply since ( had explicit agreements in the past

· So absent the exceptions in §69, silence/inaction/failure to reject is not acceptance

Laurel Race Courses v. Regal Const. Co.*
· Facts
· Disputed quality of race track, did additional work with certain fee arrangement
· Met the fee proposal with silence, but took it as assent; aware that work was in progress but never rejected proposal
· Holding/Reasoning
· Court held that they were bound to contract— where, however, circumstances require silent party to speak, so that injured party may take steps to protect himself against a loss which might otherwise result, silent party will be estopped from asserting defense he would have had but for silence – “benefit of offered services” exception § 69(2)
Cole-McIntyre-Norfleet v. Holloway*
· Facts

· Buyer made an order from traveling salesman that was neither accepted nor rejected

· Holding/Reasoning

· Court ruled seller’s silence and failure to reject offer within reasonable time = acceptance

· Relationship between the parties was such that seller had a duty to respond (§69(1)(c) case–prior course of dealing—had accepted by performing without orally assenting in the past)
· When subject of contract, either due to its nature or to market conditions, will become unmarketable by delay, one party’s unreasonable delay in notifying another party of its acceptance of the second’s party offer constitutes an act of acceptance sufficient to form a valid contract
Kukuska v. Home Mutual Hail-Tornado Ins. Co.*
· Facts
· Farmer applied for hail insurance, paid in advance
· Crops damaged by hail same day he received rejection letter (1 month later)
· Holding/Reasoning
· Court held insurer had duty to inform farmer within a reasonable time whether it had accepted his application
· Prevented him from protecting himself by going with another insurer
· More like restitution than reliance because he had paid in advance; retained premium would constitute unjust enrichment #exam
Hobbs v. Massasoit Whip Co.*
· Facts
· P had shipped eelskins without specific orders on several occasions, and D paid
· D retained latest shipment for months, then refused to pay

· Holding/Reasoning

· Court ruled “standing offer” existed – silence plus retention for an unreasonable time was acceptance, otherwise duty to reject
Examples (overlaps with implied-in-fact and implied-in-law) #frugism
(1) cleans neighbor’s yard without asking but with sign that says “only works for pay”; neighbor sees and says nothing, but cleaner has no reason to know that he is home

· Argument for recovery: opportunity to reject 
· Argument against recovery: no reason to think neighbor will pay

(2) neighbor harvests crops to protect from storm while owners are clearly away

· recovery: received benefit; no recovery: no expectation of compensation, doesn’t fit into any of the §69 categories, but maybe more reasonable to pay here than in 1

Policy against officious intermeddlers – can’t be paid for unsolicited services

· emergency care is an exception to this (contract implied in law)

Chapter 13: Implied-in-Law & Implied-in-Fact Contracts; Unilateral Contracts Revisited

Basic Modes of Communication
· Implied-in-fact contract:  real contract, which differs from a run-of-the-mill contract only in the fact that the parties’ assent is implicit rather than explicit (actions rather than words)

· recovery based on “quantum meruit” – reasonable value of services
· based on parties’ intentions; court interprets what it thinks parties’ intended based on circumstances
· Examples include winning bidder at auction who makes bid by raising hand; bidder did not expressly say “I bid” or “I offer” but it is implied 
· Implied-in-law contract (quasi-contract): not a contract at all, but a label given to certain kinds of conduct that gives rise to liability for unjust enrichment  (no need for assent) 
· Parties’ intentions don’t matter; based in public policy
Nursing Care Services v. Dobos*
· Facts

· ( received nursing services in hospital and in home after release but never signed or orally agreed to them

· Holding/Reasoning

· Court held that although ( never assented, there was a contract implied-in-law – unconscionable to deny (  recovery for the value of the nursing services – after release she knowingly accepted the services, so it doesn’t matter if she thought someone else was paying
Day v. Caton*
· Facts

· ( built wall on border separating his land from (’s land

· Holding/Reasoning

· Court says you can infer a promise to pay if the party avails himself of the benefits when he has had the option of accepting or rejecting, even if there is no express acceptance
· Silence with knowledge that the other party expects payment for services can be treated as evidence of acceptance
Bastian v. Gafford*
· Facts

· ( made express agreement with ( to draw up plans to build office

· ( decided to hire another builder, ( sued for services rendered in preparing the plans

· Lower court denied damages because ( was not unjustly enriched

· Holding/Reasoning

· ID SC reversed since unjust enrichment is necessary for recovery based on quasi-contracts, but it is irrelevant to a contract implied in fact
Ramsey v. Ellis*
· Damages for an unjust enrichment claim (implied-in-law) are measured by the benefit conferred upon the defendant, while damages in a quantum meruit (implied-in-fact) claim are measured by the reasonable value of the plaintiff’s services

Wagenseller v. Scottsdale Memorial Hospital*
· Facts

· ( is at-will employee, refused to engage in certain activities outside work; fired

· Appealed within hospital then sued, saying it violated personnel policy manual, against public policy, and without good cause

· Holding/Reasoning
· Court holds that at-will employee can be fired for good cause or no cause, but not for bad cause

· Traditional law said if no term specified, employment was for 1 year; changed to at-will

· Exceptions to at-will employment
· Public policy: can’t fire someone if it violates statute or non-statutory public policy (for going on jury duty, not being willing to commit perjury, etc.)

· (’s activities would have violated indecent exposure statute, so wrongful termination
· Implied-in-fact promise of employment for certain duration; can include policy manual

· Implied-in-law contract: good faith and fair dealing (employee will do the work and employer will pay for it; but doesn’t extend to guarantee of continued employment)

Pine River State Bank v. Mettille*
· Argued that policy manual job-security provisions lack enforceability because of lack of mutuality

· Court rejects—can’t inquire into adequacy of consideration; right of one party to terminate at will does not invalidate the contract

Personnel Policy Manuals #exam
· Employee policy manual is a modification to the original employment contract (an offer) that the employee accepts by continuing to work (silence as acceptance)

· Why is the modification binding? Reliance by employee—kept working

· Disagreement about modifications to the manual: some courts say that continuing to work is acceptance, others say that need something more affirmative beyond that because the only way to reject would be to quit and that would be asking too much

· Disclaimer in manual can preclude liability if it meets standards of notice and clarity

· Typical exam fact pattern: employee has original manual that offers certain protections in termination proceedings and employee continues working after receiving and reading that would constitute offer and acceptance. Employer then releases updated manual removing these provisions and employee continued to work.

· Employee’s continuance of work WOULD NOT constitute assent/acceptance because something employee previously had was taken away

Maroney v. Maroney

· Case provided by Frug #frugism
· Never married, met in college but live together for 20 years – she worked to put him through dental school then resigned to raise kids; he leaves after 20 years. She sues for breach of contract
· Express Contract – did they talk about relationship terms?  If no express deal, no contract
· Implied-in-Fact – parties intended to be married (she changed name); she paid for school, he paid to support her after when she left her job
· Implied-in-Law – she paid for his school and took care of kids – unjust enrichment; when people live in these circumstances they have obligations to each other
· Easier to accept terms that appear to have been assented to between parties than those that appear to have been imposed by courts #policy
Chapter 14: Preliminary Negotiations, Indefiniteness & Duty to Bargain in Good Faith

Traditional contract law #exam
· Frug – “magic moment” of contract is offer/acceptance; no legal significance for preliminary negotiations 
· Offer must be sufficiently definite

· No duty to negotiate in good faith

· Modern contract law has changed some of this
Indefiniteness 

· Indefiniteness doctrine – the deal is too indefinite to be enforced
· Counterargument: it is impossible to settle all the terms at the time of the contract
· Four essential elements of contract: (1) parties to contract, (2) subject matter, (3) time for performance, and (4) price #exam
Two opposite positions:

1. Everything has to be definite or there is no contract

· Can’t have an agreement to agree later on terms

2. Some terms can be left open and court will insert reasonable terms for certain things

· UCC/RS say the issue is whether you can formulate an appropriate remedy

RS §33 – Certainty
· Manifestation of intention that is to be understood as an offer cannot be accepted to form a contract unless the terms of the contract are reasonably certain
· Terms are reasonably certain if they provide a basis for determining existence of a breach and for giving an appropriate remedy
· Fact that one or more terms left open or uncertain may show that manifestation of intention is not intended to be understood as an offer or as an acceptance
RS §34 – Certainty and Choice of Terms; Effect of Performance or Reliance
· Terms may be reasonably certain even if they leave certain terms open for the parties to define in performance
· Part performance may remove uncertainty and establish that a contract enforceable as a bargain was formed
· Action in reliance on an agreement may make a contractual remedy appropriate even though uncertainty is not removed
Gap-Fillers

· UCC allows very open terms; provides gap-fillers (default rules if terms not defined):
· UCC §2-204: Contract is made if sufficient enough to show agreement, including through parties’ conduct; even if moment of its making is undetermined; and one or more terms left open
· as long as parties have intended to make a contract and there is a reasonably certain basis for giving an appropriate remedy
· UCC §2-305: Price – if price is not specified, it’s a reasonable price
· UCC §2-308: Place of Delivery – unless otherwise agreed, seller’s place of business
· UCC §2-309: Time – if time is not unspecified, it’s a reasonable time
· UCC §2-310: Payment – payment is due at time and place at which buyer is to receive goods
· Two ways of determining what is reasonable: 
· What the reasonable person in the position of the parties probably would have agreed to
· What the actual parties probably would have agreed to 
Academy Chicago Publishers v. Cheever*
· Facts

· Wanted to publish anthology, made agreement with (’s widow, she decided to pull out after stories were collected

· Holding/Reasoning

· Court ruled agreement not a contract due to indefiniteness of essential terms
· Min/max number of stories/pages, who decides what to include, no pub date/price
· Counterargument: Case decided wrongly. Impossible to know terms in dispute at time of contract formation so can they really be dealbreakers? Inappropriate intervention of courts #policy
· Agreement between parties that lacks definiteness and certainty in its material terms is not a valid and enforceable contract, unless conduct of parties shows mutual assent to and common understanding of material terms allowing a court to reasonably enforce terms of the agreement as written
Berg Agency v. Sleepworld*
·  It is not necessary for a writing to contain every possible contractual provision to cover every contingency in order to qualify as a completed binding agreement, so long as basic essentials are sufficiently definite, gaps are ok and the parties should be bound

Rego v. Decker*
· greater degree of certainty is required for specific performance than for damages, less certainty is required where party seeking specific performance has substantially shifted his position in reliance on the supposed contract
Joseph Martin Jr. Delicatessen*
· Facts

· Rented store for 5 years at gradually increasing rent, included provision that rent would be agreed on later

· Holding/Reasoning

· Court held that mere agreement to agree, in which a material term is left for future negotiations,  is unenforceable
· Relies on § 33 and gap-fillers
Molenaar v. Co-Build Companies*
· Facts

· Goat-farmer leased land, option to renew lease that said rent would be renegotiated

· New owner wanted to dramatically increase rent

· Holding/Reasoning

· Court held that farmer had right to renew at reasonable rate – market conditions ascertainable with sufficient certainty to make the clause enforceable
· If one party had agreed to clause only in secret belief it would prove unenforceable, they should be discouraged from such paths

· Relying on UCC §§ 2-204, 2-305
· UCC provisions on Sale of Goods illustrate approach of modern law, with emphasis on reasonable commercial dealings and its rejection of technical requirements #policy
Preliminary Negotiations; Duty to Bargain in Good Faith

· Duty to bargain in good faith = opposite of magic moment theory of contract

· In prelim negotiations no deal is signed but there is still liability

· Negotiations constitute a commitment to negotiate open terms in good faith

· If there is good faith disagreement about a term that’s ok—no contract

· But can’t just decide to walk away – that would be breach (Channel Homes)

· Reliance is another way to find liability in preliminary negotiations (Red Owl)

· Beginning negotiations doesn’t impose duty to not to break them off, but certain things might be done during negotiations that impose the duty to continue

Channel Home Centers v. Grossman*
· Facts

· ( wanted to lease store space; ( and ( signed letter of intent to negotiate in good faith and withdraw premises from marketplace – ( wanted letter to secure financing

· After ( had made considerable expenditures, ( leased to someone else

· ( said letter of intent was binding agreement to negotiate in good faith, ( said it was prelim negotiations, so not binding

· Holding/Reasoning

· Court held for ( 
· A letter of intent constitutes an enforceable agreement if both parties manifested the intent to be bound to the letter, there was consideration on both sides of the promise, and the terms are sufficiently definite to be specifically enforced
Hoffman v. Red Owl Stores*
· Facts

· ( made succession of promises that ( would only have to pay certain amount (kept increasing) and the deal would be done

· ( took action in reliance (sold bakery, purchased building site, etc.); eventually price too high and ( terminated negotiations

· Holding/Reasoning

· Court found that even though no binding contract, ( gets damages based on promissory estoppel (reliance)

· ( failed to keep promises which induced ( to act to his detriment
· Reliance is used here not as a substitute for consideration, but to find assent
· Counterargument: alternative view is that ( did not reasonably rely on (’s promises—at some point should have stopped relying and protected himself

· Uncertainty rule prevents recovery under expectation damages as court cannot determine with certainty loss of profits in new grocery store
Gruen Industries v. Biller*
· Facts

· ( assured ( they had firm agreement to sell stock 

· ( spent money to prepare documents, ( backed out

· Holding/Reasoning

· Court ruled that to avoid injustice, it clearly is not necessary that plaintiffs be placed in better position for alleged breach than they might have been had the promise been kept;

· Alleged agreement was subject to numerous conditions, some of which were under control of third parties; if any of these conditions were not satisfied, buyers or sellers would have been able to terminate agreement unilaterally prior to sale and purchase of the stock
· No allegation that ( actually suffered harm, ( not unjustly enriched because of P’s reliance

· Argument for liability: reasonable to rely on fact that ( was told it was a firm commitment

· But court rejected this theory of reliance—said it wasn’t reasonable

· Could have argued duty to bargain in good faith—( clearly didn’t do this

· Illustration of “further agreement”

Chapter 15: The Parol Evidence Rule and the Interpretation of Written Contracts
1. Parol Evidence Rule

· Parol evidence rule: Later written agreements nullify all prior written and oral agreements
· Only applies to integrated written contracts and specific rules of when to apply the rule
· Williston’s view: Look only at the writing (4 corners); if it appears to be complete, it is deemed a total integration, representing intent of the parties; the writing is per se an integration, don’t need parties to assent to make it one
· If the writing appears complete, it is a total integration unless the alleged additional terms might naturally be made as a separate agreement
· Corbin’s view: Should focus on true intent of the parties, which can be gleaned from the agreement and relevant evidence of intent outside the writing itself; parties must have assented to making the writing an integration
· Must include relevant evidence of intent outside the writing itself
· Both are worried about fraud.  Williston, that parties will fraudulently claim certain promises that were never made.  Corbin, that one party will make a fraudulent oral promise to the other to induce a written agreement
· The parol evidence rule does not bar extrinsic evidence offered for the following purposes:

· to aid in the interpretation of existing terms

· to show that a writing is or is not an integration

· to establish that an integration is complete or partial

· to establish subsequent agreements or modifications between the parties

· to show that terms were the product of illegality, fraud, duress, mistake, lack of consideration or other invalidating cause

Integration

Determining Whether a Writing is a Complete or Partial Integration #exam
· There are several approaches to determining whether a writing is a complete or partial integration:

· “four corners" or "plain meaning" rule: If the writing appears complete and final on its face, the writing is conclusively presumed to be a complete integration
· “collateral contract" concept: All final writings are deemed to be partial integrations
· “reasonable person" approach (from Williston's rules): If a writing appears to be a complete expression of the parties' agreement, it is a complete integration unless the additional terms are such that it would be natural to enter a separate agreement as to such terms, in which case the writing is a partial integration. 

· “intention of the parties" approach (Corbin): This approach allows all relevant evidence on the issue of intent, including evidence of prior negotiations. There is increasing acceptance of this approach, as it has been incorporated into the UCC and the Restatement Second. [See Restatement § 210, comment b; UCC § 2-202]
· The more informal and shorter the writing, the more likely it is to be found to be merely a partial integration
RS §209 – Integrated Agreements
· An IA is a writing constituting a final expression of one or more terms of an agreement
· Whether there is an IA is to be determined by the court as a question preliminary to determination of a question of interpretation or to application of the parol evidence rule
· Where parties reduce an agreement to a writing which in view of its completeness and specificity reasonably appears to be a complete agreement, it is taken to be an integrated agreement unless established by other evidence that it did not constitute a final expression
· Starts out Williston and ends up Corbin
RS §210 – Completely and Partially Integrated Agreements
· A completely integrated agreement is an IA adopted by the parties as a complete and exclusive statement of the terms of the agreement
· A partially integrated agreement is an IA other than a completely integrated agreement
· Whether an agreement is completely or partially integrated is to be determined by the court prior to determination of a question of interpretation or to application of the PE rule
· Comment states a writing cannot of itself prove its own completeness, and wide latitude must be allowed for inquiry into circumstances bearing on the intention of the parties
RS §213 – Effect of Integrated Agreement on Prior Agreements (Parol Evidence Rule)
· A binding (partially) integrated agreement discharges inconsistent prior agreements
· A binding completely integrated agreement discharges agreements that are in its scope
· An IA that is not binding or is voidable/avoided doesn’t discharge prior agreement, but may render inoperative a term that would have been part of agreement if it hadn’t been integrated
RS §215 – Contradiction of Integrated Terms
· Evidence of prior or contemporaneous agreements or negotiations is not admissible to contradict a term of a writing/binding agreement that is completely or partially integrated
· Comment states that additional evidence not contradictory may be used for interpretation
RS §216 – Consistent Additional Terms
· Evidence of a consistent additional term is admissible to supplement an integrated agreement unless the court finds the agreement was completely integrated
· An agreement is not completely integrated if the writing omits a consistent additional agreed term that is either agreed to for separate consideration or in the given circumstances might naturally be omitted from the writing
UCC § 2-202 – Final Written Expression: Parol or Extrinsic Evidence
· Terms set forth in a writing intended by the parties as a final expression of their agreement may not be contradicted by evidence of any prior agreement or of a contemporaneous oral agreement but may be explained/supplemented by:
· Course of performance, course of dealing or usage of trade
· Evidence of consistent additional terms unless the court finds the writing to have been intended also as a complete and exclusive statement of the terms of the agreement
· This is just Corbin’s idea; The comments adopts a very liberal standard, not allowing parole evidence only if the additional terms “would certainly have been included in the document”
Mitchell v. Lath*
· Facts
· ( claimed in agreement to buy house ( orally agreed to remove icehouse (not written)
· Holdings/Reasoning
· Court ruled parol evidence not admissible to determine if icehouse was part of the agreement, because parties would normally put in the contract
· 3-part rule on the admissibility of parol evidence (only first satisfied here)

· Agreement must be collateral in form

· Must not contradict express or implied provisions of the written contract

· Must be one that parties would not ordinarily be expected to embody in the writing (“part and parcel of principal transaction”)
· Dissent says written contract for conveyance of land doesn’t ordinarily include prior agreements about other acts on other pieces of property
· Essential question: There are lots of deals – which one is the deal?  How do we think about whether the parol evidence rule applies? 
· Illustration of integration - § 213(1)
Hatley v. Stafford*
· To determine if a term would be “naturally” included in writing, court can consider surrounding circumstances

· Business experience, relative bargaining strength, completeness and detail of writing

Masterson v. Sine*
· Facts

· ( gave land to ( with option to reclaim; trustee for ( wants to exercise option

· Question whether right of repurchase is only for family – not in written contract

· Holding/Reasoning
· Court allows this by saying that it’s something they might not have thought had to go in the document, deed is a very formal form that it would be hard to fit collateral agreements into, no indication ( were experienced enough to know how to modify deed nothing in the contract speaks to this issue and it doesn’t explicitly say it’s an integration

· Even when it is unclear whether a written contract is intended by the parties to be complete, evidence of a separate oral agreement may be admissible to prove the terms of the contract if the oral agreement is something that would naturally be made as a separate agreement by the parties given their actual situation and circumstances when drafting the written contract

Consistency

· If a contract is integrated, if the prior agreement is consistent with the written, it does apply.

– consistent terms can be added to a written agreement

– broad idea of consistency means you get lots of stuff in, narrow idea, then more problems

Hunt Foods v. Doliner*
· Facts

· ( asks for option to buy (’s stock, ( says the option is only to be used if ( tries to sell to someone else, but this isn’t in the written agreement

· Holding/Reasoning

· Court says this condition is not inconsistent, so it is applied to the written contract

· Broad idea of consistency: to be inconsistent, must contradict the terms of the contract, impossibility of inclusion in contract is required, not just implausibility

Alaska Northern v. Alyeska*
· Narrow view of consistency – rejects Hunt definition of plausibility

· Inconsistency is the absence of reasonable harmony in terms of the language and respective obligations of the parties
· This is going to make more things inconsistent

Merger Clause

· Merger clause: contract provisions that state written contract is entire contract between parties and effectively merge or integrate all agreements between the parties (typically boilerplate provisions)

· Case-law is conflicting on effect given to merge clauses and is reflected in Restatement § 216, Comment e 
· ARB, Inc. v. E-Systems Inc.: Holding that integration clauses generally to be given effect under § 2-202; although not conclusive, “indicative of intention of parties to finalize their complete understanding in the written contract”

· Seibel v. Layne & Bowler, Inc.: Holding merger clause is as inconspicuous as disclaimers and provides little or no evidence of parties’ intentions, regardless of (’s intentions

· Under UCC, courts are to limit application of contract provisions so as to avoid unconscionable result (UCC § 2-302)

· It would be unconscionable to permit inconspicuous merger clause to exclude evidence of express oral warranty in light of UCC § 2-316, a disclaimer of implied warranties of fitness and merchantability must be conspicuous to prevent surprise
International Miller 
· Case provided by Frug #frugism
· Facts
· Buyer orders flour with no bugs; seller repeatedly affirms in conversations
· Parties sign agreement with no mention of bugs and a merger clause; ( sues
· Holding/Reasoning
· Court says insistence on merger clause was fraudulent in light of the prior assurances
RS §214(d) – Parol evidence rule / merger clauses cannot be used to prevent evidence of fraud
No Oral Modification Clause
· No oral modification (n.o.m.) clause: Provision of a written contract that contract cannot be modified except by a writing

· not about parol evidence rule because it’s about things that happen after the contract #frugism

· Common law tended to enforce oral modifications regardless of clause
· Principles that come in to play: unjust enrichment, good faith, estoppel/waiver

UCC §2-209 – if contract says it can only be modified in writing, then it can only be modified in writing, but if the modification not in writing, then it can operate as a waiver
Condition Precedent (condition to legal effectiveness) – If there is a prior agreement making the legal effectiveness of a later contract (the writing) conditioned on something, then the prior agreement is not subject to the parol evidence rule. 
2. The Interpretation of Written Contracts

Interpretation

· Two approaches: plain meaning or everything requires interpretation

· Williston – worried about interpretation because it undermines the sanctity of the writing; it is even conceivable that a contract may be formed which is in accordance with the intention of neither party (classical contract law)
· Corbin/Llewellyn – the real deal is what the parties came up with in conversation, what the lawyers write up is not the real deal – the writing is a threat to the deal; no contract should ever be interpreted and enforced with a meaning that neither party gave it (modern contract law)
Steuart v. McChesney*
· Facts

· ( sought to exercise right of first refusal to purchase (’s property by tendering $7,820; this amount was exactly twice the assessed value of the property as listed on the tax rolls, but well below demonstrated market value of property
· Application
· Debate over two approaches to interpretation
· Plain meaning or “four corners”: intent is embodied in the writing; clear and unambiguous words mean intent is found in the express language of the agreement
· Objective indicia: everything is subject to interpretation and have to look at surrounding circumstances, parties’ true intentions
Trade Usage, Course of Performance, Course of Dealing

UCC §2-202: terms in a writing can be explained/supplemented by:

(a) Course of performance/dealing, usage of trade
(b) Consistent additional terms
– there’s no mention of consistency in part (a) – those things are just part of the deal (so the writing becomes much less important than it was before)
Pacific Gas & Electric Co. v. G.W. Thomas Drayage & Rigging Co.*
· Facts

· ( entered into a contract with ( to furnish labor and equipment necessary to remove and replace the upper metal cover of plaintiff’s steam turbine; ( agreed to perform the work “at its own risk and expense” and to “indemnify” ( “against all loss, damage, expense and liability resulting from… injury to property, arising out of or in any way connected with the performance of this contract”

· During work the cover fell and injured the exposed rotor of the turbine; ( sought $25,144.51, the amount it subsequently spent on repairs

· ( sought to prove by admissions of (’s agents, (’s conduct under similar contracts entered into with (, and by other proof that in the indemnity clause the parties meant to cover injury to the property of third parties only and not to (’s property

· Holding/Reasoning

· Court rules meaning of clause was open to interpretation and evidence was admissible to prove either of the possible meanings

· If a preliminary consideration of all credible evidence offered to prove the intention of the parties still leaves contractual terms fairly susceptible to at least two rational interpretations, extrinsic evidence relevant to prove either of those meanings is admissible

Nanakuli Paving and Rock v. Shell Oil*
· Facts

· Everyone price protects in HI; as course of performance these parties price protect

· Holding/Reasoning

· Court ruled that trade usage and course of performance were enough to show the parties actually intended that there be price protection, even though this was not in contract
· Flips the hierarchy – here, trade usage governs express terms

· Flips idea of the parol evidence rule – going with prior agreement over the writing
· Trade usage and course of performance will be implied into contracts if there is evidence that it is not inconsistent with the terms of the contract, and the purported trade usage is so prevalent that the parties would have intended to incorporate them
Chapter 17: Interpretation and Unconscionability in a Form Contract Setting
Basic Question – To what extent are these writings enforceable?

· Should forms be interpreted as they are?

· Do people have a duty to read?

· Once they read them, then what happens?

· Do the writers have a duty to inform about what’s in it?

Ways to look at enforceability of form contracts #exam
· Only enforce the dickered terms that were bargained on, and boilerplate if it’s reasonable

· If you are contracting with someone you trust, you assume boilerplate is there to protect them in good faith, so if they don’t act in good faith, you expect that it’s not enforceable
RS §211 – Standardized Agreements
· Signing a contract you have reason to believe is typically used in these situations (i.e. form contracts) means you adopt it as integrated; unless one party has reason to believe that the other party wouldn’t agree if he knew it contained a particular term – then that term is not part of the agreement   
Sardo v. Fidelity*
· Facts
· ( wanted insurance to cover jewelry, got policy that covered other things but not jewelry
· Broker read policy and thought jewelry covered but didn’t tell (; ( didn’t read policy
· ( robbed, wanted to change policy to cover jewelry
· Holding/Reasoning
· Court said no – no fraud in the contract, no foundation to assume that jewelry was covered; the contract was clear about what was covered, so no recovery
· Written contract can be reformed only if there has been a mutual mistake in putting the terms of the parties’ agreement into writing
Weaver v. American Oil*
· Facts

· ( signed lease with ( – contract contained a “hold harmless” clause for negligence, plus an indemnity clause

· ( employee sprayed gas, burned ( and ( brought action against ( to determine (’s liability
· Holding/Reasoning
· Court says lease is unconscionable – unequal bargaining power, provisions in fine print with no heading and weren’t explained to (
· Can’t presume writing is integration in these situations; Burden on party submitting form contract to show that the other party knew of the terms and that there was a voluntary meeting of the minds
Darner Motor Sales v. Universal Underwriters*
· Facts
· ( told not to worry about provision in insurance policy that coverage was for less than they wanted, told it would cover the amount
· Holding/Reasoning
· Must look to the parties’ reasonable expectations that were induced by the making of the promise
· Held parol evidence rule does not apply to illusory bargains in standardized contracts when the bargain was not actually made and would defeat the actual bargain
· Uses RS §211: boiler plate terms which are contrary to either the expressed agreement or the purpose of the transaction are not given effect
· Written contract can be reformed to state the true agreement
· In contract of adhesion, where other party has reason to believe that the party manifesting such assent would not do so if he knew that the writing contained a particular term, the term is not part of the agreement
Farm Bureau Mutual Insurance Co. v. Sandbulte*
· Reasonable expectation doctrine – applies in contracts of adhesion (like insurance policy)
· Don’t exalt form over substance; apply doctrine when provision is: (1) bizarre / oppressive, (2) eviscerates terms explicitly agreed to, (3) eliminates dominant purpose of the transaction
Chapter 18: Mistake
· We are still in the doctrine of assent; If there’s a mistake that allows you to walk away from an agreement, then there’s no assent
· Mistake applies only to facts as they existed just prior to contract; for mistaken assumptions about future events – use impracticability #exam
RS §151 – Mistake Defined

· Mistake is a belief that is not in accord with the facts

Mistake Doctrine Policy Arguments
· Limited use of mistake doctrine #policy
· Encourage people to figure it out on their own—protect yourself before entering contract
· Don’t want people walking away too lightly from contracts
· Large mistake doctrine might encourage litigation
· Large mistake doctrine undermines the writing—the written contract becomes less reliable if people can say it’s not valid because of mistake

· Arguments for broad doctrine of mistake
· Don’t want people tricking others into mistakes

· Mistakes can undermine the meeting of the minds, intentions, what the parties want

· Efficiency; don’t want to waste resources doing unlimited fact-finding, being too careful

· Don’t want to allow unjust enrichment

1. Mechanical Errors (unilateral mistake)

RS §153 – When Mistake of One Party Makes a Contract Voidable
· Where a mistake of one party at the time a contract was made as to a basic assumption on which he made the contract has a material effect on the agreed exchange of performance that is adverse to him, the contract is voidable by him if he does not bear the risk of the mistake and 
· effect of the mistake is such that enforcement of contract would be unconscionable, or
· other party had reason to know of the mistake or his fault caused the mistake
RS §154 – When a Party Bears the Risk of Mistake
a) risk is allocated to him by agreement of the parties; or
b) he is aware, at time the contract is made, that he has only limited knowledge with respect to the facts to which the mistake relates but treats his limited knowledge as sufficient; or
c) risk is allocated to him by the court on the ground that it is reasonable to do so
· Comment c – section (b) is about “conscious ignorance” (broad reading of (b) would mean that everyone bears the risk of mistake all the time)
Donovan v. RRL Corp*
· Facts

· Paper prints car price wrong, ( sees some problems with car, assumes that’s why it’s low

· ( refuses to sell car at printed price, says it’s a mistake

· Holding/Reasoning

· court holds no contract

· This was a unilateral mistake of fact made in good faith; ( didn’t bear the risk of the mistake and enforcement would be unconscionable

· ( would obtain windfall from enforcing contract; ( had offered to pay travel expenses
· In order to get out of contract, ( who has made unilateral mistake of fact must show (1) mistake was fundamental assumption of agreement, (2) mistake materially affects value of agreement, (3) ( did not assume risk of mistake, (4) it would be substantively unconscionable to enforce contract in light of mistake, and (5) other party had reason to know of mistake or actually caused it
2. Mistakes in Transcription; Reformation

· When the writing is a mistaken transcription of the deal

· Courts may allow reformation so contract reflects true agreement – rewriting the contract so it conforms to the deal
· This flips the priority of the parol evidence rule – here the prior inconsistent agreement trumps the writing
· Reformation is a powerful notion so we are careful about it
RS §155 – When Reformation is Justified

· If writing fails to express agreement because of mistake of both parties as to the contents/effect of the writing, court can reform the writing to express the agreement
What about when the contract has a blank term? #exam
1. look to what most people do in the situation and fill it in

2. no deal because they didn’t agree

3. they wanted a new term but forgot to fill it in, so we’ll fill it in for them

– still, can’t rewrite any contract at any time to say anything

– the blank term case is pushing it – no prior agreement of any kind to guide the rewriting

Travelers Ins. Co. v. Bailey*
· Facts

· Parties agreed on $500/year life insurance policy but the form said $500/month – this was a typo in the writing

· Holding/Reasoning

· Court allowed for reformation of the writing to be consistent with the agreement

· When there has been established beyond a reasonable doubt a specific contractual agreement between parties, and a subsequent erroneous rendition of the terms of the agreement, party penalized by the error is entitled to reformation, if there has been no prejudicial change of position by other party while ignorant of the mistake

Chimart v. Paul*
· Limit reformation to avoid fraud #policy
· Substantive: not available when parties purposely contract based on uncertain/contingent events
· Procedural: presumption that deliberately prepared writing manifests parties’ true intentions

3. Mutual Mistake

· Mutual mistake: both parties are mistaken about some aspect of the contract

· Unilateral mistake: only one party was mistaken

RS §152 – When Mistake of both Parties makes a Contract Voidable

(1) When mistake of both parties at time contract was made, as to a basic assumption on which the contract was made, has a material effect on agreed exchange of performances, contract is voidable by the adversely affected party unless he bears the risk of mistake

(2) In determining whether the mistake has a material effect, take account of any relief by way of reformation, restitution, or otherwise

Sherwood v. Walker*
· Facts
· Contract for sale of cow that both parties thought was barren
· When it turns out the cow is pregnant, ( doesn’t sell (it’s more valuable that way)
· Holding/Reasoning
· Court says this is mutual mistake of material fact so contract is void – thing to be bought/sold was not what the parties had intended 
· When a contract is made based on the mutual mistake of parties that relates to a material fact such as subject matter of the sale or price, the parties may rescind the contract once they learn of the mistake
Wood v. Boynton*
· Facts

· ( sold stone to ( for $1; neither party knew what it was at the time
· Holding/Reasoning
· When turned out to be a diamond, court refused to void the sale, claiming that although both sides were ignorant, she was responsible for failing to further investigate the value
· “Cannot repudiate sale when it turns out that she made bad bargain” – risk to seller
· No fraud by jeweler
· Is there really a difference between Sherwood and Wood? #frugism
Griffith v. Brymer*
· Facts

· Parties agreed to rent room for coronation procession, not knowing it was already cancelled due to illness of King
· Holding/Reasoning

· Court held that since it was a mistaken supposition by both parties about facts that went to the heart of the matter, the contract was void

Firestone v. Union League of Philadelphia*
· Facts
· ( purchased painting thinking it was by a certain artist; both parties thought so at the time

· Later painting determined to be by different artist, less valuable

· Holding/Reasoning
· Court says no mutual mistake, contract stands – market value of art is determined by market perceptions; fluctuations don’t mean there’s a mistake of fact at time of sale
Everett v. Estate of Sumstad*
· Facts

· ( purchased locked safe that turned out to have a lot of money in it

· Holding/Reasoning

· Sale upheld since intent of parties was to sell the safe and its contents
Lenawee County Board of Health v. Messerly*
· Facts
· P bought building on land that turned out to be uninhabitable; neither party knew at the time
· Holding/Reasoning
· Court said it looked like mutual mistake and they would void it except for the “as is” clause in the contract that buyers had agreed to, so they bear the risk
· Rescission is appropriate when the mistaken belief relates to a basic assumption of the parties upon which the contract is made, and which materially affects the agreed performances of the parties, but is not available to relieve a party who has assumed the risk of loss in connection with the mistake
· This raises the same questions as form contracts – people not reading, etc.
Beachcomber Coins v. Boskett*
· Facts
· Coin dealer bought a coin (Denver dime) that turned out to be fake – neither party knew
· Holding/Reasoning 
· Court says this is mutual mistake about essential fact; allow the contract to be rescinded (negligence by dealer in failing to investigate does not preclude rescission)
· Party only assumes risk of mistake about value if parties are aware that pertinent fact might not be true and make their agreement at the risk of that possibility

What’s the difference between Firestone and Beachcomber? 

We are supposed to feel divided about these cases – they are all kind of similar #policy
· Can’t go back and void all transactions if the original seller finds out later that the thing has more value

· But also don’t want to hold people to agreements they didn’t enter into
4. Nondisclosure

· Eisenberg treats unilateral mistake as nondisclosure – this makes it look a lot like fraud
· When you know something and don’t tell the other side – you watch them makes a mistake – your silence can be misrepresentation or a lie
RS §159 – A misrepresentation is an assertion that is not in accord with the facts
RS §161 – When Non-disclosure is Equivalent to an Assertion
· A person’s non-disclosure of a fact known to him is equivalent to an assertion that the fact doesn’t exist only when:
a) He knows that disclosure of the fact is necessary to prevent some previous assertion from being a misrepresentation or from being fraudulent or material

b) He knows that disclosure of the fact would correct a mistake of the other party as to a basic assumption on which the party is making the contract and if non-disclosure of the fact amounts to failure to act in good faith and reasonable standards of fair dealing

c) He knows that disclosure of the fact would correct a mistake of the other party as to the contents/effect of a writing that is an agreement in whole or in part

d) The other person is entitled to know the fact because of relation of trust/confidence
Hill v. Jones*
· Facts
· ( purchased a house from ( unknowingly infested with termites; ( sued to rescind contract
· Holding/Reasoning
· Where a seller of real property knows of facts that materially affect the value of the property and are not readily observable and known to the buyer, the seller has a duty to disclose these facts to the buyer
· In this case, whether facts were material was for jury to decide
Weintraub v. Krobatsch*
· Facts

· ( agreed to purchase home from (, found out it was infested with roaches

· ( had deliberately tried to hide this by keeping all the lights on
· Holding/Reasoning
· Court held ( entitled to rescind because seller was well aware of infestation and deliberately concealed or failed to disclose condition because of the likelihood that it would defeat the transaction
· Issue material since of such magnitude that it caused ( to rescind immediately
United States v. Dial*
· Posner: Fraud in the common law sense of deceit is committed by deliberately misleading another by words, acts, or, in some instances – notable where there is a fiduciary relationship, which creates a duty to disclose all material facts – by silence.  Liability is narrower for nondisclosure than for active misrepresentation #policy
· Reasons for not requiring buyers to inform sellers of extra value: social purpose, want to encourage people to find out the true value of things, society allows people to profit from their knowledge #policy
What kind of market are we in? #policy
· Ethics of the marketplace – deal with it as though they are lying to you (negative market), or knowing that duty to disclose/law of mutual mistake will void a contract (market of trust)

· Small idea of mistake = up to you to protect yourself because other people can’t be trusted to tell you what they know

· Big idea of mistake = don’t worry about making a mistake because if other party knows and they don’t tell you, the court will void the contract

Difference between fraud and mistake:

Remedy for mistake is rescission, with fraud you can sue for damages

One way of handling these problems: caveat emptor – buyer beware; you should protect yourself and find out the information.

· Warranty is the opposite side of this

5. Warranty

UCC §2-313 – Express Warranties by Affirmation, Promise, Description, Sample
· If you say something about the goods (affirmation of fact or promise), then you’ve expressly warranted that those facts are true
UCC §2-314 – Implied Warranty; Merchantability; Usage of Trade
· If you sell something, you are warranting that the goods will pass in the trade, that they are of fair and average quality
UCC §2-315 – Implied Warranty; Fitness for Particular Purpose
· If the seller knows the buyer has a particular purpose for the goods, there is an implied warranty that the goods are fit for that purpose

Identifying Express Warranty
· Description of goods in a sales contract is an express warranty that the goods will have those qualities
Identifying Implied Warranty
· Merchant has reason to know of buyer’s purpose for purchasing goods
· Merchant has reason to know buyer was relying on the seller’s skill or judgment to furnish suitable goods
· Buyer did rely on seller’s skill or judgment
· Contract providing goods to be sold “as is” serves to disclaim all implied warranties (including warranty of merchantability and warranty of fitness for a particular purpose)
Chapter 19: The Effect of Unexpected Circumstances

· Cases different from mistake since no argument that the parties did not actually assent, but instead that changed circumstances should make the contract unenforceable
· Mistake focuses on assent, changed circumstances focuses on performance #exam
· In mistake generally one person can get windfall; in impracticability one can get screwed
· UCC does not have a law of mistake, but it does have a law of changed circumstances  This should not be much area of concern.  UCC says that when it does not have a section addressing something specifically, it merely adopts the common law rule
· Mistake about moment of contract; Unexpected circumstances happen once contract formed
RS §261 ​– Impracticability
· Where, after a contract is made, a party’s performance is made impracticable without his fault by the occurrence of an event the non-occurrence of which was a basic assumption on which the contract was made, his duty to render the performance is discharged, unless the language or the circumstances indicate the contrary
No rubric of impossibility! Impossibility falls under concept of “impracticability” #exam

UNIDROIT addresses impracticability in Article 6.2.2 (Hardship); offers alternative to impracticability establishing procedures for parties to renegotiate in case of changed circumstances #frugism
UCC §2-613: In contract for goods, if damages happen before the risk of loss passes to the buyer, then if the loss is total the contract is avoided, and if the loss is partial, the buyer can choose whether to accept [the goods] minus the cost of the damage

UCC §2-614 – Substituted Performance

· If delivery method becomes commercially impracticable but a commercially reasonable substitute is available, the substitute performance must be tendered and accepted
· If method of payment fails because of gov regulation, seller can stop delivery unless buyer provides commercially substantial equivalent
UCC §2-615 – Excuse by Failure of Presupposed Conditions (Impracticability)
· Delay in delivery or non-delivery is not a breach of duty if performance as agreed has been made impracticable by occurrence of a contingency the non-occurrence of which was a basic assumption on which the contract was made or by compliance in good faith with any governmental regulation

· Comments say that increased cost alone is not sufficient to excuse performance, but does allow for severe shortage of materials or supplies due to war, embargo, crop failure
UCC §2-616 – When buyer receives the notice under §2-615 and where prospective deficiency substantially impairs the value of the whole contract, he may terminate the contract or modify it by agreeing to take his available quota in substitutes
When a party is excused by impracticability they are discharged from duty to perform, so there are no damages
Taylor v. Caldwell*
· Facts
· Contract to rent music hall for concert, hall burned down, ( sued for preparation expenses
· Holding/Reasoning
· Court says parties are excused from contract when performance becomes impossible without fault to the parties

· The existence of the music hall was an implied condition of the contract

· Want you to think of it as something that the parties contemplated, although not consciously

· Some people reject the implied condition idea – compare to Mineral Park
· In contracts in which the performance depends on continued existence of a given person or thing, condition is implied that the [impracticability] of performance arising from the perishing or destruction of the person or thing shall excuse the performance 

Mineral Park v. Howard*
· Facts

· Contract to take all the gravel, but couldn’t take some below water level without special machines/extra cost

· Holding/Reasoning
· Court excused ( from breach; something is legally impossible when it is not practicable, impracticable when it can only be done at an excessive and unreasonable cost

· Court thus dropped language of implied condition and substituted with excessive cost
· Compare to Wegematic – critiques this
U.S. v. Wegematic*
· Facts

· ( had contract to deliver computer to gov’t, asked for extension, then said they couldn’t do it

· ( asked for cancellation of contract due to impracticability: costs, uncertainty about success

· Holding/Reasoning

· Court says risk of revolutionary technology falls on seller, reasonable to assume that it has already been developed based on their assurances, agreement to liquidated damages clause

· Can’t express to buyer only aspirations and gamble on probability of fulfillment without risk of liability

· They are not excused even though costs might be excessive

Dills v. Town of Enfield*
· Impracticability doctrine is device for shifting risk in accordance with parties’ presumed intentions, to minimize costs of contract performance; have no place when contract explicitly assigns a particular risk to a party
Transatlantic Financing Corp. v. U.S.*
· Facts

· ( forced to ship goods around Africa after Suez Canal closed, sought extra cost of trip 

· Holding/Reasoning

· Court held that ( could not recover additional expense as contract was not impossible/impracticable; additional expense of going around Cape of Good Hope was not insufficient compared to total cost of trip to warrant impracticability doctrine

· Someething unexpected must have occurred 

· Risk of unexpected event must not have been allocated either by agreement or by custom

· Occurrence of contingency must have rendered performance commercially impracticable

· ( had already collected contract price, and when impracticability without fault occurs, law seeks equitable solution, so no basis for relief on quantum meruit claim for extra costs

· Court applies balancing test: whether community’s interest in having contracts enforced according to their terms is outweighed by the commercial senselessness of requiring performance

· See also American Trading v. Shell, where court agreed with Transatlantic ruling (shipper was put on notice about possible Suez situation, and could have changed course, but did not)
Albre Marble & Tile v. John Bowen Co.*
· Facts

· Contract to put tile in building that never happens because general contract declared invalid
· ( sues for expenses for preparation to put tile in; this is on the line between reliance and restitution – others will have already put their parts in the building (foundation, etc.), so that would be restitution, but tile isn’t in the building yet

· Holding/Reasoning

· Court wants you to think there’s a benefit to get around this; but it’s really an intermediate way – awards reliance damages 

· If one party’s performance excused by impracticability, the other party can recover the value of reliance, even if it didn’t result in benefit to other party, if justice requires

Selland Pontiac-GMC v. King*
· Facts

· ( has contract with ( for bus parts to come from specified supplier; supplier goes bankrupt; ( sues ( for loss

· Holding/Reasoning

· Court says (’s to perform is excused because their duty was clearly made conditional on supplier; neither party contemplated they would go out of business, so risk was not allocated to seller (this might depend on the fact that they specified a certain supplier in the contract)

Note on Contracts to Sell Crops
· Defense of impossibility to supply crops due to crop failure only valid if contracted for that farmer’s specific crops (see Selland); otherwise seller has to buy more in market and sell to buyer
· Could also bring in parol evidence rule, say that understanding from previous conversation was that it was the particular farmer’s crop #frugism
Frustration of Purpose

· Changed circumstances destroy the purpose for which the contract was created, but don’t make it more difficult or impracticable for a party to perform

· (vs. impracticability, where changed circumstances make performance impracticable, but don’t destroy the purpose for which the contract was created)

Krell v. Henry*
· Facts

· Parties contracted for room to watch the king’s coronation, which was later cancelled

· Holding/Reasoning

· Court ruled that the coronation’s happening went to the substance of the contract, and when it did not happen, there can be no breach (the procession taking place was an implied term) 

· Different from Griffith in past chapter since coronation had already been cancelled at time of contract in that case (mutual mistake) whereas cancelled after contract here

· Application of rule should be limited – can’t be excused every time something unexpected happens when you have agreed to pay

· When a condition not expressly mentioned in the contract can nevertheless be implied as being understood by both parties to be the subject matter of the contract, the nonoccurrence of the condition may excuse nonperformance of the contract by both parties

Alfred Marks Realty v. Hotel Hermitage

· Facts

· Contract for advertising in event brochure, event later cancelled due to war

· Holding/Reasoning

· Court held ( did not have to pay the (, even though ( had already printed the ads

· Cancellation of event frustrated the entire design of the project

La Cumbre Golf & Country Club v. Santa Barbara Hotel Co.
· Facts

· ( operated hotel with privileges for guests at ( country club

· Parties extended arrangement and ( agreed to cover hotel guests’ fees and pay additional flat fee

· Hotel subsequently burned down
· Holding/Reasoning

· Court held ( did not have to pay the (, it was implied condition that there would be guests in the hotel
Chase Precast Corp. v. John J. Paonessa
· Facts

· ( made supplies for ( to build concrete median, project cancelled by Dept. of Public Works

· ( paid for everything already produced, ( sued for lost profits
· Holding/Reasoning

· Court held for ( under doctrine of frustration of purpose – parties didn’t foresee complete cancellation so hadn’t allocated risk; D bore no responsibility for the cancellation

Power Engineering v. Krug

· Facts

· ( contracted to make part for (, didn’t know that the eventual buyer was in Iraq

· After war broke out and embargo instituted against Iraq, ( refused to pay due to impracticability of delivery
· Holding/Reasoning

· Court held for (; says ( can fulfill it’s obligation even though it can’t ultimately ship the part

· The stop order from govt was not a basic assumption on which the contract was made; ( assumed the risk that it’s ultimate purchaser wouldn’t/couldn’t perform

[On to the Basic Laws of Performance – Need to Understand in order to Understand Breach]

· 1) Obligation to Perform in Good Faith; 2) Substantial Performance; 3) Express Conditions

VI. Performance

Chapter 22: The Obligation to Perform in Good Faith

· All legal systems contain a good faith obligation that applies both to formation and performance of contracts.  Good faith can either have a distinct meaning or be defined as an excluder.  That is, it excludes specific forms of bad faith
· RS §205: “Every contract imposes upon each party a duty of good faith and fair dealing in its performance and its enforcement”
· UCC §1-201(19): “Good faith means honesty in fact in conduct or transaction concerned”
· UCC §1-203: “Every contract or duty imposes obligation of good faith in its performance”
· UCC §2-306 – Requirements and exclusive dealings contracts require good faith by the buyer and seller, respectively
Best v. US National Bank*
· Facts

· Bank charged too much for insufficient funds checks; ( brought suit claiming excessive fees violated good faith

· Holding/Reasoning

· Court ruled for ( not because the fee was itself excessively high or higher than other banks charged, but it violated the reasonable expectations of the parties

· Reasonably expected NFS fees would be priced similarly to checking account fees, which covered process costs plus allowance for overhead and ordinary profit – not excessive profit
· Note that court rejected P’s unconscionability argument; so clear difference in good faith
· If a party given discretion in performance of an aspect of a contract, they perform in bad faith when exercising that discretion for purposes not contemplated by the parties

Bloor v. Falstaff Brewing

· Facts

· ( agreed to use “best efforts” to sell Ballantine beer after buying everything but brewery

· ( then greatly cut down advertising / distribution to increase profit through other beers

· Holding/Reasoning

· Court ruled ( violated good faith obligation to use best efforts to sell Ballantine beer
·  “( would be justified, in good faith, in ceasing production of the single item prior to cancellation only if its losses from continuance would be more than trivial”
· When a term in a contract measures the quantity by the output of the seller or the requirements of the buyer the actual output is measured by good faith

· See Wood v. Lucy 
· Despite the lack of mutuality, court ruled that promise was not illusory because the one side (though technically not bound by contract terms) had obligation to perform in good faith
Market Street Associates v. Frey*
· Facts

· ( sought financing from ( to build on leased land, ( declined to provide financing

· Provision in lease agreement allowed ( to repurchase land at price it was originally sold to ( + 6% per year for each year since original purpose (likely well below market)
· Provision was apparently unbeknownst to ( and ( apparently only sought financing from ( when it believed it could utilize the repurchase clause due to (’s ignorance

· Holding/Reasoning

· Court held summary judgment could not be entered against ( on ground that they acted in bad faith

· Good faith means a party may not take opportunistic advantage in a way that could not have been contemplated at the time of drafting, and which therefore was not resolved explicitly by the parties
Chapter 23: The Doctrine of Substantial Performance

1. The General Principle

· Tension between “perfect tender rule” and “substantial performance rule”
· Most courts have adopted substantial performance.  But substantial performance must be interpreted since it is not self evident how much work constitutes substantial performance
· Pragmatic approach since perfect tender shifts all of the risk to the seller, while the buyer can get out on trivialities (allows to refuse if prices falling, etc.); “can’t run a contract system on perfection” #frugism
· Strong incentive to get substantial performance to sue on the contract rather than to sue for restitution as the contract breacher and only get value of services not tied to contract price
Jacob & Youngs v. Kent*
· Facts

· ( unknowingly used wrong kind of pipe in home, though same quality and price

· Holding/Reasoning

· Court ruled substantial performance so builder entitled to contract minus diminution (trivial)

· A party who substantially performs its obligations under a contract is entitled to expectation damages based on full performance of the contract, minus an offset for defects in the party’s performance

Bruner v. Hines

· Doctrine of substantial performance reflects society’s need for facilitating economic exchange.  “The wisdom of its application adds legal efficacy to promises by enforcing the essential purposes of contracts and by eliminating trivial excuses for nonperformance” #policy
Vincenzi v. Cerro

· “Contemporary view, however, is that even a conscious and intentional departure from the contract specifications will not necessarily defeat recovery, but may be considered as one of the several factors involved in deciding whether there has been full performance
· “The pertinent inquiry is not simply whether the breach was willful but whether the behavior of the party in default comports with standard of good faith and fair dealing”
Kreyer v. Driscoll*
· Facts

· ( failed to complete house to satisfaction of (
· ( was to receive payment in four installments as job progressed; apparently used money to pay bills other than for material used on (’s house

· Holding/Reasoning

· Court ruled that builder who left much of the house incomplete did not substantially perform

· Can’t receive contract price, but may be reimbursed on theory of quantum meruit (restitution)

· Contrast to Plante v. Jacobs – Living room 1’ short and other assorted grievances.  Buyer of home stopped payment.  Held substantial performance as house met essential purpose (but maybe not the intent) of contract.  Thus buyers were in breach for stopping payments
OW Grun Roofing v. Cope

· Facts
· ( agreed to install russet-colored shingle roof on (’s home; actual installation had yellow streaks but was otherwise structurally sound
· Holding/Reasoning 
· Court rules that ( did not substantially perform, despite the fact that the roof was structurally sound; relied on the importance of the home and particular tastes of (
· ( thus not required to pay for roof and actually got $123 for price increase to install new roof
Remedies

· If substantial performance, get [contract price ]– [diminution of value]
· If not SP then restitution and get [benefits provided] –  [cost of completion]
2. Contracts for the Sale of Goods

· Traditionally, sale of goods did not follow the doctrine of substantial performance.  Instead, it followed the perfect tender rule: a buyer could reject goods if it did not conform to the contract in any way.  The problem with it is that a buyer could get out of almost any contract by spotting a minor defect and using it as a pretext for getting out of the contract
· Filley v. Pope (1885) – SC held same goods shipped from Leith (not Dublin as initially requested by buyer) invalid
· The UCC seems to get away from this idea by limiting perfect tender through the obligation to act in good faith; the fact that UCC §2-601 only applies where a buyer rejects goods (limitations to revocation – UCC §2-608); the limitations on installment contracts (UCC §2-612); and the entire idea of the cure provision (UCC §2-508)
UCC §2-601 – Buyer’s Rights on Improper Delivery
· “If the goods or the tender of delivery fail in any respect to conform to the contract, the buyer may reject the whole, accept the whole, or accept any commercial unit(s) and reject the rest
· This is the only section of the UCC that seems to retain the perfect tender rule
UCC §2-508 – Intention to Cure
· If buyer rightfully rejects seller’s goods, seller can notify buyer of his intention to cure and may then make a conforming delivery, as long as it’s still on time
· If seller had reasonable grounds to believe good would be acceptable to buyer, he may, if he seasonably notifies buyer, have a further reasonable time to substitute a conforming tender
· Cure seems to perform the same function in sale of goods that substantial performance plays in rest of contract law, but they are not same.  Cure itself must be a perfect tender
UCC §2-608 – Revocation of Acceptance in Whole or in Part
· If non-conformity substantially impairs the goods’ value to buyer, he may revoke within a reasonable time after he “discovers or should have discovered… and before any substantial change in condition of goods,” if his acceptance came on reasonable assumption that the non-conformity would be cured or if he did not discover it because of the difficulty in doing so
UCC §2-612 – Installment Contracts
· Installment contracts are contracts that require the delivery of goods in separate lots.  The buyer may reject any nonconforming installment whose value is substantially impaired and cannot be cured.  If the nonconformity impairs the value of the whole, buyer may reject the whole as long as he has not accepted any non-conforming installment
§2-614(1) – Substituted Performance
· Where without fault of either party the agreed method of delivery becomes commercially impracticable but reasonable substitute available, must be tendered and accepted
TW Oil v. Consolidated Edison*
· Facts

· ( contracted to supply ( with oil with 0.5% sulfur content; actually had 0.9% when arrived

· ( rejected and refused to pay above market price even if ( cured – 25% below contract price

· Holding/Reasoning

· Court ruled ( must give ( chance to cure under UCC §2-508, especially since seller had reason to believe that buyer would accept the oil it sent (D authorized to burn up to 1%)
· Where buyer rejects non-conforming tender which seller had reasonable grounds to believe would be acceptable, seller may if he reasonably notifies buyer have further reasonable time to substitute a conforming tender
Zabriskie Chevrolet v. Smith
· Facts

· Car had serious problems when taken off lot; ( wanted to cure vehicle; ( wanted out

· Holding/Reasoning

· Court ruled ( did not have to give seller a chance to fix/cure defective care
· Cited importance of a car in one’s life and fact that once one’s belief in its dependability is shaken, “it loses not only its real value in their eyes, but becomes an instrument whose integrity is impaired and whose operation is fraught with apprehension”  
[Rejecting goods on a pretext is a violation of good faith.  We see substantial performance and the idea of reasonable time for substitution of conforming goods as good faith dealing.]

[Substantial performance is the rule everywhere!  No accepted concept of perfect tender minus good faith] #frugism
Chapter 24: Express Conditions
2. Operation of a Promise and the Operation of a Condition
· A condition has to be met before the obligation becomes binding on the other side 

· An express condition is an explicit contractual provision which provides either:

· A party is not obligated unless some stated even occurs or does not occur

· If an event occurs or does not occur, the party’s obligation is suspended or terminated
· Clause requiring party to pay only upon satisfaction (“satisfaction clause”) is most common type of express condition tested on exams #exam

· Express conditions can be used in lieu of promises to avoid doctrine of substantial performance #exam
· Promise – Must pay if deemed substantial performance, but can sue for damages

· Condition – If unfulfilled don’t have to pay but neither can you sue for damages

· Both – If condition not met don’t have to pay but can sue for damages since a promise

	
	Must Buyer Pay?
	Can Buyer Sue for Damages?

	Promise
	Yes (if substantial performance)
	Yes

	Condition
	No
	No

	Both
	No (payment is conditional)
	Yes (breached promise, entitled to reliance damages)


RS §227 – Standards of Preference With Regard to Conditions
· “In resolving doubts as to whether an event is made a condition of an obligor’s duty…an interpretation is preferred that will reduce the obligee’s risk of forfeiture, unless the event is within the obligee’s control or the circumstances indicate that he has assumed the risk”

· Promise preferred over condition since courts want to reduce risk of forfeiture (policy)
Distinction between Conditions Precedent and Conditions Subsequent 
· Conditions precedent: where some event must occur before the party becomes liable; duty arises when condition satisfied

· Conditions subsequent: where the party has already become liable and will be relieved from liability by the happening of some event; a duty is discharged when condition satisfied
Oppenheimer & Co. v. Oppenheimer, Appel, Dixon & Co.*
· Facts

· Agreement provided no sublease unless written permission of prime landlord by 2/25

· (’s attorney called on 2/25 to relay landlord’s consent, but written form not until 3/20

· Holding/Reasoning
· Court ruled clause “condition precedent” so can’t be met with substantial performance

· Condition not met (and no forfeiture or undue hardship to () so ( had right to exit agreement
· Absent some forfeiture or unjust enrichment, substantial performance is not applicable to excuse the nonoccurrence of an express condition precedent
Merritt Hill v. Windy Heights Vineyard*
· Facts

· ( placed deposit on stock interest; several conditions precedent to keep deposit if no sale

· When conditions not satisfied, ( sued for deposit and damages for (’s failure to perform

· Holding/Reasoning 
· Court granted deposit but not consequential damages – “failure to perform a condition is not, without an independent promise to perform the condition, a breach of contract” such that the breaching party is subject to liability damages
4. Problems of Interpretation in Distinguishing Between Conditions and Promises

Howard v. Fed. Crop Ins. Corp.*
· Facts
· ( lost tobacco crop to heavy rains but plowed over it before required inspection by insurer
· Holding/Reasoning
· Court interpreted contract clause where farmer agreed not to destroy crop until the insurance company had made an inspection as a promise rather than a condition
· Ct emphasized the presumption against forfeiture in deciding clause a promise; provision of contract will not be construed as conditions precedent in absence of language plainly requiring such construction
· Appears a condition but court was unwilling to impose such harsh rule on Howard #frugism
Harmon Cable v. Scope Cable
· Court ruled that because clause did not use language of condition, it was a promise
· Again emphasizing desire to call provision a promise not a condition when possible
Vanadium Corp. v. Fidelity & Deposit Co.*
· Facts

· Mining lease with surety deposit was conditioned on approval by Secretary of the Interior

· ( sued for the return of his surety deposit after approval not granted; ( never made required effort to provide assurances necessary to Dept of the Interior for approval
· Holding/Reasoning

· Court found an implied condition that ( would seek approval from Secretary in good faith

· (’s failure to seek out and apply for approval discharged (’s contractual duty

· Wherever the cooperation of the promisee is necessary for the performance of the promise, there is a condition implied in the fact that the cooperation will be given

Lach v. Cahill
· Facts

· ( agreed to buy home from D, conditioned on his receiving a mortgage; put down deposit

· ( unable to secure a mortgage after trying six banks, then sued for return of deposit

· Holding/Resoning

· ( satisfied his implied promise to seek a mortgage in good faith, so deposit to be returned

Courts use several techniques to justify an outcome that they deem correct #exam
· Apply similar terms with divergent meanings (“condition/promise”, “offer/invitation to deal”, “liquidated damages/penalty”, “gift/bargain”)
· Imply something into the agreement (e.g., promise to seek condition in good faith)
· Interpret the condition apart from literal meaning (e.g., add a reasonable requirement)
[Landlord-tenant – There is an implied condition of notice that the tenant tell the landlord if the place is in need of repairs before the tenant stop paying rent]

8. Excuse from Condition

RS §229 – Excuse of a Condition to Avoid Forfeiture
· “To the extent that the non-occurrence of a condition would cause disproportionate forfeiture, a court may excuse the non-occurrence of that condition unless its occurrence was a material part of the agreed exchange”

RS §230 – Event that Terminates a Duty

· If it is a condition that a certain event will discharge obligor’s duty, the duty is discharged upon the occurrence of the event, unless obligor breached good faith duty or the event “could not have been prevented because of impracticability and continuance of the duty does not subject the obligor to a materially increased burden”

RS §271 – Impracticability as Excuse for Non-Occurrence of a Condition
· “Impracticability excuses the non-occurrence of a condition if the occurrence of the condition is not a material part of agreed exchange and forfeiture would otherwise result”

RS §84 – Promise to Perform a Duty in Spite of Non-occurrence of a Condition

· Promise to perform despite non-occurrence of a condition is binding unless condition was material.  But promise can be revoked if in a reasonable time and is not unjust

Aetna v. Murphy*
· Facts
· Dentist filed insurance claim for damaged office two years after event occurred
· Delay violated explicit contract provision conditioning recovery on timely claim filing
· Holding/Reasoning

· Court struggles with the tension between the written word of the contract and “disproportionate forfeiture” that may result from following the written words

· Ruled that failure to comply with condition of notice in contract does not prevent insured from recovering as long as sufficient evidence is provided to rebut presumption that delay was prejudicial to insurance company
· Read substantial performance in condition; if not prejudicial then not interpreted literally

Burne v. Franklin Life

· Facts
· Life insurance policy conditions recovery on insured dying within 90 days of accident
· Holding/Reasoning
· Court rules condition should not be enforced against man in vegetative state for 4 years
· Offends the basic concepts and fundamental objectives of life insurance and is contrary to public policy #policy
Royal-Globe Insurance Co.  v. Craven

· Facts

· Insurance policy conditioned recovery on motorist notifying within 24 hours of accident

· ( was in intensive care for first 24 hours after accident, so unable to notify either

· Holding/Reasoning

· Court held ( excused from notice requirement – public policy argument

Chapter 25: Breach and Response

Mutual Dependency of Performances

· Promises used to be independent of each other.  Just because the other side was not performing did not mean you could stop.  In the 1960’s there gained momentum for making promises dependent on each other (began with landlord-tenant law).   The law now views promises as dependent on each other rather than independent #policy
Leased apartment that turns out to have a bit of a rat problem #policy
· Independent – keep paying rent while sue for breach (cleaner way of making obligations)

· Dependant – tenant suspends rent payment while landlord in breach (tenant more power)

1. Order of Performance and Ability to Perform

RS §233 – Performance at One Time or in Installments

· Where performances are to be exchanged and whole of one party’s performance can be rendered at one time, it is due at one time unless language or circumstances indicate contrary

· Where only a party is due at one time, if the other party’s performance can be so apportioned that there is a comparable part that can also be rendered at that time, it is due at that time unless language or circumstances indicate contrary

RS §234 – Order of Performances

· Where all or part of performances to be exchanged can be rendered simultaneously, they are to that extent due simultaneously, unless language or circumstances indicate contrary

· Where performance of only one party requires a period of time, his performance is due at an earlier time that that of other party unless language or circumstances indicate contrary

· Comments – Reasons: Both sides get security; prevents the burden of one party financing the entire contract before the other has performed

· This empowers the employer – paycheck only after the work is done

UCC §2-507 – Delivery of goods is condition to buyer’s duty to accept and pay for them.  If payment due upon delivery, his right to retain goods conditional upon making the payment

UCC §2-511 – “Unless otherwise agreed tender of payment is a condition to the seller’s duty to tender and complete any delivery”

UCC §2-507 and §2-511 – One party is not obligated until the other has tendered its own performance.  If time passes and neither party tenders its performance, no one is in breach.  But if one party tenders and other party fails, then the other party is in breach.  Each must tender performance for the other to be required to perform (and be put in breach if does not perform)

· Concurrent condition – The concurrent performance by each party is a condition to the other party’s obligation to perform.  You must put the other side in breach in order to collect damages, by demonstrating that you’re ready and able to perform
3. Material Breach: Failure of Performance by One Party as an Excuse for Nonperformance by the Other

RS §237 – Effect on Other Party’s Duties of a Failure to Render Performance

· “It is a condition of each party’s remaining duties to render performances to be exchanged under an exchange of promises that there be no uncured material failure by the other party to render any such performance due at an earlier time”

· Builds upon implied conditions, good faith, and substantial performance

· Failure to perform by other side

· That failure must be material

· The failure must be uncured

· Above section highlights the danger of not performing because you think other side is in material breach.  If you’re right, you are entitled to stop and can collect money for damages.  If you’re wrong, you were not entitled to stop and you will be in breach.  If breach immaterial, you must continue with your obligation, but you can sue for damages

RS §241 – Circumstances Significant in Determining Whether a Failure is Material
· Extent to which injured party will be deprived of benefit that he reasonably expected

· Extent to which injured party can be compensated for part of benefit now deprived of

· Extent to which party failing to perform or to offer to perform will suffer forfeiture

· Likelihood that party failing to perform will cure his failure

· Extent to which behavior of party failing to perform in line with good faith and fair dealing

RS §242 – Circumstances Significant in Determining When Remaining Duties Discharged

· Those in §241
· Extent to which appears to injured part that delay may hinder effort for substitute
· Extent to which agreement provides for performance without delay (not dispositive)
Different issues raised by substantial performance and uncured material breach:  

· Substantial Performance – Whether a breaching party can nevertheless bring suit on contract for work he has performed or is instead limited to an action based on unjust enrichment

· Uncured Material Breach – When can a party who has not breached terminate the contract based on the other party’s breach and bring suit for damages for total breach, or when must he instead not terminate and only have an action for partial breach

Two illustrative examples:
· Sulfur case – clearly oil with less sulfur is a cure, but what about offering P a reduced price?

· Seems likely since company allowed to burn up to 1% content

· Plywood case – depends on utility of thin plywood to buyer whether reduced price a cure

· Court held reduced price was a cure, so likely buyer still had use for the thin wood

K&G Construction v. Harris*
· Facts
· Subcontractor materially breached contract when knocked down house wall on siteand didn’t fix it
· Contractor refused to make progress payment, so subcontractor refused to continue working
· Holding/Reasoning
· Court ruled since contractor had right to stop payment, subcontractor’s subsequent failure to continue work is a wrongful repudiation that allows the contractor to bring action for breach

· Promises are mutually dependent if the parties intend performance by one party to be conditioned upon performance by the other party

Walker v. Harrison*
· Facts
· ( improperly maintained a sign leased to (, so ( refused to pay and ( brought suit
· Holding/Reasoning
· Court ruled delay in fixing not a material breach justifying (’s repudiation of duty to pay
· Therefore, ( was the first to breach agreement entitling ( to damages
· Frug suggests that based on the factors stated in §241, perhaps the above two cases (K&G and Walker) were decided incorrectly – shows how subjective idea of materiality is #frug
· When one party materially breaches a contract, non-breaching party may repudiate its own obligations under the contract

[If we divide the contract into periods of independent promises, then we can avoid many of these distinctions and see performance and breach in those periods]

· Farnsworth tells us that a contract is divisible “if the performances to be exchanged can be divided into corresponding pairs of part performances in such a way that a court will treat the parts of each pair as if the parties had agreed that they were equivalents.”

· RS lays down two requirements

· Possible to apportion parties’ performances into corresponding pairs of part performances

· Proper to regard the parts of each pair as agreed equivalents

Chapter 26: Anticipatory Breach, Prospective Inability to Perform, and Adequate Assurance of Performance

1. Anticipatory Breach
· RS §243(2) and §253(1) – If there is a repudiation (whether anticipatory, accompanied by non-performance or following non-performance), no need to cure since no longer a duty because repudiation is considered a total material breach
RS §250 – Repudiation
· “a repudiation is a statement by the obligor to the obligee that the obligor will commit a breach that would be a material breach or a voluntary affirmative act rendering the obligor unable to perform without breach”

· Demands for changes of terms constitutes a repudiation, but if it is just talk about alterations, it is not a repudiation – issue of interpretation
· A repudiation can be retracted if the other party has not yet relied on it
· Of course, must be sure it is a repudiation – if a party mistakenly treats something as a repudiation and walks away, then that party is in breach
UCC §2-610 – Anticipatory Repudiation

· When either party repudiates contact with respect to a performance not yet due the loss of which will substantially impair the value of the contract to the other, the aggrieved party may
· for a commercially reasonable time await performance by repudiating party; or
· resort to any remedy for breach even though he has notified the repudiating party that he would await the latter’s performance and has urged retraction; and
· in either case suspend his own performance or proceed in accordance with the provisions of this Article on the seller’s right to identify goods to the contract notwithstanding breach or to salvage unfinished goods
Hochster v. De La Tour*
· Facts
· ( wrote to ( to notify that no longer needed (’s courier services and refused compensation
· ( sued prior to the date when performance on the contract was due
· Holding/Reasoning
· Court allowed suit for anticipatory repudiation, which established new precedent
· Rational for both parties that after renunciation by (, ( be at liberty to consider himself absolved and not uselessly preparing but rather finding other work to mitigate damages
· Williston found incomprehensible since promised performance hasn’t come around yet
· Corbin found implied promise not to create situation undermining others’ expectations
· When one party to an agreement is informed by another party to agreement that second party intends to breach the agreement, first party has option to file suit for damages immediately in anticipation of breach, or wait until act was supposed to be done
Wholesale Sand & Gravel v. Decker*
· Facts
· ( contracted to put in gravel driveway for (, but failed to perform after repeated assurances
· After final non-performance, though still within contract limit, ( hired another; ( sued
· Holding/Reasoning
· Court held that (’s conduct of repeatedly assuring ( and failing to perform = repudiation
Damages for Repudiation – 3 Concepts

· Fixed to date you learned of repudiation; or
· Opposes ideas of rejecting or retracting the repudiation
· Fixed to time of performance
· Too much power to non-breaching party to wait to profit from changes in market
· Fixed at end of a commercially reasonable time
· Ultimately adopted by latest version of the Restatement
2. Reasonable Assurance

RS §251 – When Failure to Give Assurance May Be Treated as a Repudiation
· When reasonable grounds for insecurity exist that other party will be in material breach, the obligee may demand assurance of due performance and reasonably suspend performance for which he has not received such assurance until he received them
· Failure of obligor to provide assurance within reasonable time may be treated a s repudiation
· Obligations of good faith prevents seeking assurances in hopes it will get other to breach
·  UCC §2-609 is analogous to §251, and allows request of written assurances
UCC §2-702 – “where seller discovers buyer to be insolvent he may refuse delivery except for cash including payment for all goods theretofore delivered under contract, and stop delivery”

UCC §2-702 – “seller may stop delivery of goods in possession of a carrier when he discovers buyer to be insolvent and may stop large delivery when buyer repudiates or fails to make payment due before delivery or if for other reason seller has right to withhold or reclaim goods”
Pittsburgh-Des Moines Steel v. Brookhaven Manor Water Co.*
· Facts
· ( agreed to build one-million gallon water tank for (; then learned ( failed to get loan
· ( demanded assurances (escrow financing) not in contract and suspended performance
· Holding/Reasoning
· Court held no reasonable grounds for insecurity, so ( entitled to damages for suspension
· Under § 2-609 of Uniform Commercial Code (UCC), a party may not suspend its own performance under a contract for sale without adequate proof of reasonable grounds for insecurity regarding performance of the other party
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